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maintain instream flows and reservoir levels needed to protect their fisheries.”230 When 
the instream flow was challenged, the Ninth Circuit Court of Appeals ruled that only once 
the CSKT’s right to instream flow for a fishery was met, could a just and fair distribution of 
water to the Flathead Irrigation District be permitted.231 Thus, the instream flow right was 
upheld even when competing but junior state uses were implicated. 
 
Eventually, FIIP challenged the BIA plan to protect these fisheries by ensuring minimum 
stream flows. Once again, the Court of Appeals ruled that the Indians’ right to waters for a 
fishery is prior to any irrigation right, and only after fishery waters are protected could any 
right to a fair and equal distribution of water be asserted.232 Furthermore, the Ninth Circuit 
found that the BIA was not required to apportion water between the Tribes and FIIP 
irrigators because the CSKT’s instream flow rights were senior to any claim by FIIP.233 
Later, in Ciotti I234 the Montana Supreme Court noted that the CSKT Tribes’ reservation 
water rights were “likely pervasive.”235 These and other favorable court decisions 
permitted the Tribes to enter into federal reserved rights negotiations with the State of 
Montana with formidable leverage. 
 

Negotiating a Settlement Agreement 

When the Tribes entered into Compact negotiations with the State of Montana236 and 
federal government, their primary objective was to establish a non-consumptive water use 
right “intended to preserve flow in streams of sufficient magnitude and seasonal variability 
to protect: a) the Tribe’s treaty rights; b) existing stream and floodplain ecology; and c) 
existing stream and floodplain ecologic conditions over time.”237  
 
The State of Montana had three primary objectives when entering negotiations with the 
CSKT.238 Jay Weiner, a Montana Deputy Attorney General, represented the Reserved Water 

                                                        
230 Id.  
231 Id. 
232 Id. citing . FN 78. 
233 Joint Bd. Of Control v. United States, 832 F.2d 1127 (9th Cir. Mont. 1987). 
234 In re Beneficial Water Use Permit, 278 Mont. 50 (1996) (Ciotti I).  
235 Id. at 59.  
236 Montana State has a unique approach to handling federal reserved right settlement negotiations. In 1973, 

Montana passed a comprehensive act designed to resolve all federal reserved right claims in the state with 

maximum efficiency. Mont. Code Ann. §§ 85-2-701, et seq. Jay Weiner, Deputy Attorney General for Montana 

State, refers to the 1979 act establishing the commission as “incredibly forward thinking.” In-person 

interview with Jay Weiner, Helena, Montana (Aug. 13, 2013) (notes on file with author).  The State had 

learned from negotiating a complex compact agreement with the 1950 Yellowstone River Compact. By 1979, 

the Montana State Legislature had established the Montana Reserved Water Rights Compact Commission 

(MRWRCC) to facilitate these settlements. CSKT hold the last unsettled federal reserved rights claims to be 

addressed by negotiations with the MRWRCC in Montana. MCA §85-2-701. 
237 On Reservation Instream Flows Status of Instream Flow Development for Inclusion in CSKT Water Rights 

Compact, Polson. Available at http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2012/OnReservationISF.pdf.  
238 Interview with Jay Weiner, supra note 235.   
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Rights Compact Commission on behalf of the Montana Department of Justice. Weiner 
explains that first, the State sought to maximize the amount of water that stayed within 
state boundaries239, irrespective of the ultimate user. 240 Second, it was essential that the 
end result of the quantification process included a final quantification of the Tribes’ 
rights.241 Finally, it was important politically to protect existing state users with rights 
junior to the Tribes’ rights.242  

Together, the parties were able to negotiate a draft settlement agreement with several key 
components, including:  

 the Draft Compact Agreement, 

 the FIIP Water Use Agreement, and  

 the Unitary Administration and Management Ordinance.243 

Here we discuss these three elements with an eye towards their implications for protecting 

non-consumptive use values.  

The Proposed Unitary Administration and Management Ordinance (on-reservation 
administration of rights) 

Due to the heavily allotted status of the land, a major challenge on the Flathead Reservation 

has been administering the rights of state and tribal water rights holders within 

reservation boundaries. The CSKT has a code governing water quality.244 However, 

allocation of water resources on the reservation is far more complex.  Administering water 

rights within reservation boundaries includes management and enforcement of both the 

rights of state water rights users and tribal water rights users.245  

In Confederated Salish and Kootenai Tribes v. Clinch246, the Montana Department of Natural 

Resources and Conservation (DNRC) was enjoined from processing a change of use 

                                                        
239 Id.   
240 Id.   
241 Id.   
242 Id. Weiner explains that transparency and good faith were essential elements of the negotiation process. 

Public meetings were held to bring in third parties and state water users into the negotiation process.  
243 The Compact Draft Unitary Administration and Management Ordinance. (November 8, 2012). Accessed 

available at http://www.cskt.org/Water.admin.ordinance.pdf.  
244 CSKT Natural Resources Department. Surface Water Quality Standards and Antidegradation Policy, 

Confederated Salish and Kootenai Tribes of the Flathead Reservation (2006), available at 

http://www.cskt.org/tr/docs/epa_wqs-antidegradationpolicy.pdf.  
245 In person interview with Jay Weiner, Helena, Montana. August 13, 2013. Notes on file with author supra 

note 235. 
246 Confederated Salish & Kootenai Tribes v. Clinch, 2007 MT 63 (Mont. S. Ct. 2007). The Axes wished to 

operate a water ski pond.  Non-Indian owners of a state appropriative water right within the CSKT 

reservation boundaries applied to the Montana Department of Natural Resources and Conservation to change 

the use of the right from irrigation to recreation.” District court issued permanent injunction against het 
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application for on-reservation non-Indian appropriators who held state appropriative 

rights. Despite this strong affirmation of the priority of CSKT rights, it was difficult to 

administer the Tribes’ rights without understanding the full extent of those rights. To 

administer the water before a quantification of the rights was accomplished, the parties 

came to an interim agreement.247 However, this interim agreement was rejected by the 

State of Montana and never implemented.248 In the final settlement agreement, the 

Proposed Unitary Administration and Management Ordinance resulted in a single 

administrative body and method to oversee on-reservation water rights.249 The ordinance 

would be used to administer rights on the reservation and would establish a unitary 

management board, composed of both FIIP and CSKT elected members.250 Although not 

enacted, this type of negotiated management regime is illustrative of the type of agreement 

that may be negotiated by tribes and states to comprehensively manage water resources on 

the reservation.  

Finding water for instream and minimum flows (securing water) 

Water to fulfill settlement terms was derived from a variety of sources. For off-reservation 

rights, the State came to the negotiating table with “a strict bottom line” and refused to 

recognize any instream flows east of the divide or in over-appropriated basins.251 The State 

investigated its water budget to find areas where there was enough existing flow that few 

junior users would be usurped by an increased instream flow.252 Once these areas were 

selected, the State presented these areas to the Tribes for consideration.253 Most proposed 

off-reservation uses were set at a rate that would be satisfied by existing hydrologic 

conditions but would nonetheless protect those streams from further encroachment.254 

Only a few of the proposed instream flows had potential to usurp junior users.255 These 

combined strategies of using unallocated water, supplementing water resources on 

reservation, and retiring the dam to apply the hydropower right toward additional flows in 

the river would have largely satisfied the agreed upon minimum and instream flow 

provisions. Where proposed rights had the potential to usurp junior uses, the parties 

                                                                                                                                                                                   
DNRC. The Montana Supreme Court found that the District court had erred in doing so, and remanded to the 

District Court to determine if the DNRC had the sovereign authority to conduct such proceedings.  
247 In State ex. Rel. Greely v. Confederated Salish and Kootenai Tribes, 219 Mont. 76 (1985).   
248 Email correspondence with Rhonda Swaney (May 22, 2014).   
249 Myers Reece, supra note 221.  
250 The Ordinance would apply instead of a state or tribal water code.  
251 Interview with Jay Weiner, supra note 235. 
252 Id.  
253 Id. 
254 Id. 
255 Id. 
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agreed not to enforce the flow for a period of ten years to permit the gradual institution of 

instream flows.256   

On reservation, the parties began the process of figuring out how instream flow 

requirements would be implemented. The State proposed augmenting the reservation’s 

water budget with water from off-reservation storage to obtain most of the water needed 

on-reservation.257 The parties proposed taking strategic advantage of the Milltown Dam 

removal from the Clark Fork River after the State took ownership of the hydropower 

right.258 Transferring the 1904 Milltown Dam right to co-ownership between the Tribes 

and Montana State Fish and Wildlife would protect flows in the Clark Fork River.259 

Proposed Flathead Indian Irrigation Project (FIIP) Water Use Agreement 

Seeking to protect state water users with junior priority dates, the State sought to negotiate 

a solution with the Tribes whereby these users would be able to continue their existing 

uses even once the Tribes’ 1855 priority date was fully exercised.260 FIIP provides delivery 

of water for irrigation to on-reservation farmers, the majority of who are non-Indians on 

fee lands.261 The Flathead Indian Irrigation Project Water Use Agreement262 would provide 

the means to protect the junior state water rights holders served by the FIIP. 263 

The parties recognized that the Tribes’ off-reservation instream flow rights were likely to 

be recognized as dating back to time immemorial, as they were based on aboriginal use. 

The rights accompanying the Flathead reservation would have a priority of 1855 and 

would likely be equal to or senior to the rights of non-Indian water users on the 

                                                        
256 Id. 
257 Id. 
258 Id. 
259 The right is currently held by the Montana State Department of Justice Natural Resource Damage Program. 
260 Initially, the Tribes and State proposed “redesignation” of non-project user rights, to incorporate these 

rights into the irrigation project with the same early priority date as the Tribes’ rights. These nonproject 

users would have had to submit to project administration in return for receiving the project’s earlier priority 

date. However, adding new rights to an existing federal irrigation project proved incredibly complicated; the 

BIA would have to acquire new land and meet several other difficult requirements.  

The parties soon decided that redesignation was too complicated. The current proposal would facilitate 

contracts with each individual non-project user. The terms of these deferral agreements would require that if 

non-project users abide by project administration and rules the Tribes would not enforce the irrigation 

project user’s earlier priority dates against those users. These deferral agreements would be included in an 

appendix to the Compact. Id.  
261 Id. 
262 Summary of the Proposed Flathead Indian Irrigation Project Water Use Agreement (Jan. 17, 2013), available 

at http://www.cskt.org/2013-1-17Summary.of.Proposed.FIIP.Water.Use.Agreement.pdf. 
263 The Flathead Indian Irrigation Project was established in 1908 and includes 17 reservoirs and more than 

1,300 miles of canals. Myers Reece, supra note 221. 
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reservation.264 The early priority of the Tribes’ rights made it likely that any tribal uses 

would usurp the use of state water rights holders. The CSKT negotiated with the Flathead 

Joint Board of Control and the United States to develop a proposed Flathead Indian 

Irrigation Project Water Use Agreement. This agreement would “address the exercise and 

administration of both the FIIP water rights and the CSKT instream flow rights for streams 

supplying the FIIP”265 by quantifying: 

 Minimum Enforceable Flows (MEFs),  

 Farm Turnout Allowances (FTAs),  

 Measured Water Use Allowances (MWUAs), and  

 Target Instream Flows (TIFs).  

Under the proposed agreement, CSKT agreed to modify the priority date of the instream 

flow rights to permit non-Indian irrigators to maintain their irrigation practices.266  

Instream flows would be fulfilled first, farm-turnout allowances second (for irrigation), and 

target instream flows met next.267 A provision for potentially providing irrigators with 

additional irrigation from target instream flows was also provided for.268  

The Flathead Reservation Compact 

The Compact served as the cornerstone of the proposed settlement. Markedly, the Compact 

recognizes substantial off-reservation instream flows in the Tribes’ traditional aboriginal 

territory. As proposed, the agreement provides instream flow rights on the main stem of 

the Kootenai and Swan Rivers, with a time immemorial priority date, and with the explicit 

purpose of maintaining fish habitat.269 One of the most interesting features of the Compact 

was the proposed co-ownership of some of the off-reservation flow rights between the 

Tribe and Montana Fish, Wildlife and Parks.270 Proposed terms included public recreation 

and reservoir contract rights on the Bitterroot; Milltown Dam water rights for the upper 

                                                        
264 Id.  
265 Summary of the Proposed Flathead Indian Irrigation Project Water Use Agreement, supra note 261. 
266 Id. 
267 Id.  
268 Id. The summary provides that “the Measured Water Use Allowance (MWUA) would allow  

Individual irrigators to obtain an additional increment of water over and above the FTA if it can  

be shown that an individual irrigator can efficiently use additional water.” To be approved for MWUA the 

irrigator would have to go through an audit process.  
269 The State of Montana’s Proposal for the Resolution of the Off-Reservation Water Rights Claims of the 

Confederated Salish & Kootenai Tribes, Montana RWRCC, July 20, 2011; Detailed Explanation of the State of 

Montana’s Proposal for the Resolution of the Confederated Salish & Kootenai Tribes’ Claims to Off-

Reservation Tribal Water Rights, Montana RWRCC, January 30, 2012. 
270 Myers Reece, supra note 221. 
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Clark Fork; use right claims on two Kootenai River tributaries; and in-stream flow and 

recreation right claims for the Blackfoot and Clearwater rivers. 271 

The parties agreed to specific locations, quantities and conditions for flow provisions.  

Specifically, the use agreement included minimum enforceable flows and targeted instream 

flows.272 Some of the Tribes’ requests demonstrate important considerations that should 

be incorporated into a settlement agreement when designing an instream flow proposal. 

For instance, the Tribes sought to refine the Milltown Dam element of the proposal by 

requesting that: 

 (a) the purpose of the water right be changed from hydropower to an instream 

purpose for the benefit of fisheries resources;  

 (b) the 2,000 cubic feet per second (cfs) water right be protected from 

abandonment;  

 (c) appropriation of the water right be subject to an enforcement protocol that 

includes a minimum daily flow hydrograph (enforceable hydrograph) and a process 

to initiate call; and  

 (d) the ability to call be restricted to junior surface water irrigation uses and junior 

groundwater irrigation uses with an appropriation right greater than 100 gallons 

per minute.273 

These requested revisions would explicitly address (a) acceptable uses, (b) potential 

conflicts with state law, (c & d) the administration of rights off-reservation, and (c & d) 

enforcement of those rights. These proposed revisions demonstrate an attempt to address 

many of the legal issues discussed in Chapter 3.  

Part Three: Building Settlement Support 

Achieving a final settlement agreement is a political process. Parties must agree to 

negotiate and work together to find mutually acceptable terms to ultimately gain the 

support of tribal councils, state legislatures, and Congress. Interested parties are often 

motivated to negotiate settlement agreements from external pressures. The threat of a 

general stream adjudication, an adverse finding in litigation, or even the resolution of 

impending endangered species act concerns may incentivize parties to negotiate.274  

                                                        
271 Id. 
272 Id. 
273 Id.  
274 Colby et al. explain that “[s]erious negotiation efforts generally have been motivated by litigation or an 

impending administrative decision that threatens the parties’ access to water or federal resources.” Colby et. 
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Involving many stakeholders during the negotiation process may foreshadow any potential 

objectives and will help to ultimately ensure that the proposed legislation has sufficient 

support. When deciding which parties to involve in settlement negotiations, the tribe 

should carefully balance inclusiveness with the need for efficiency. Nonetheless, many 

experienced negotiators recommend a fairly inclusive process, involving a wide range of 

stakeholders.275  

Once the parties have agreed upon settlement terms, they must still seek legislative 

approval by Congress. The success or failure of a settlement negotiation ultimately depends 

on gathering sufficient political support to pass settlement legislation in Congress.276 One 

strategy is to hire a lobbyist to build political will in state legislatures and in Congress. Gary 

Passmore, Director of the Colville Confederated Tribes’ Department of Trust Resources, 

believes that one of the Colville Tribe’s keys to success in fulfilling their water development 

needs has been the retention of an advocate to explain and build political will to support 

tribal initiatives in the Washington State legislature.277 Thus, hiring a lobbyist is a crucial 

strategy for the ultimate passage of the settlement agreement.   

The above examples of specific settlement provisions are intended to provide illustrations 

of the ways in which non-consumptive protections have been addressed in past settlement 

negotiations. Each tribe’s situation is unique; when negotiating settlement acts the tribal 

negotiating team must work closely with its technical and legal advisors to tailor an 

agreement that will satisfy the tribe’s sovereign objectives.    

                                                                                                                                                                                   
al., supra note 185. In Chapter 7 we discuss the role that leveraging federal environmental laws can play in 

prompting settlement negotiations. 
275 For recommendations, see, e.g. Colby et. al., supra note 185, at 59. 
276 A letter from “Flathead Irrigation District farmers and ranchers” was sent to Montana Governor Steve 

Bullock and Attorney General Fox on January 6, 2014 in support of the Water Use Agreement and the 

Flathead Reservation Compact. The letter explained that the rights of the CSKT would take priority over the 

rights of other irrigators on the Flathead Reservation; unless the water use agreement is passed the rights of 

the irrigators would not be secure. The letter also sought to dispel common myths about the proposed 

compact. Letter from Flathead Irrigation District farmers and ranchers to Governor Steve Bullock and 

Attorney General Fox. (Jan. 6, 2014), available at http://leg.mt.gov/content/Committees/Interim/2013-

2014/Water-Policy/Meetings/Jan-2014/Exhibits/January-6-2014/Exhibit22.pdf. 
277 Interview with Gary Passmore, supra note 304.  
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Chapter 6: Protecting Non-Consumptive Uses in Tribal 
Water Codes  

Tribal codes can simultaneously protect non-

consumptive uses and assert a tribe’s sovereign 

authority to regulate use of its water resources. 

This chapter introduces tribal water codes 

generally and discusses the potential pros and 

cons of developing a code.  We address potential 

legal and practical issues related to the 

enactment and enforcement of codes, and 

provide examples of tribal water code 

provisions that provide for and protect non-

consumptive uses.278    

Part One: What is a Water Code?  

A water code is tribally generated legislation that controls tribal administration of on-

reservation water resources. Tribal codes are “systematic bod[ies] of legislation” that can 

include past legislation or tribal council-approved statutory law.279  Tribal codes may 

incorporate customary law and laws adapted from other jurisdictions,280 and may contain 

preambles that can serve as part of the substantive written law or as interpretive guidance 

for the written law that follows. 

 

 

 

 

                                                        
278 The examples provided are a starting point; tribal resource managers, tribal council members, and 

attorneys can use this chapter as an introduction to providing for and protecting non-consumptive uses 

through tribal codes. However, we remind readers once again that the material herein is not intended to be 

legal advice or a substitute to advice from tribal in-house counsel.  
279 Robert D. Cooter & Wolfgang Fikentscher, American Indian Law Codes: Pragmatic Law and Tribal Identity, 

56 AM. J. COMP. L. 29, 36 (2008), available at http://scholarship.law.berkeley.edu/facpubs/1205. 
280 See id. at 63.  

The Importance of Culture 

For Lois Trevino, Water 
Administrator for the Confederated 
Colville Tribes, enforcement of the 
Tribes’ water code is an 
opportunity to protect and 
reinforce the Tribes’ cultural 
identity.  “Preserving our way of life 
is the most important thing we can 
do… this was the reason we put 
religious and cultural uses as our 
first priority in the code.”   
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Part Two: To Codify or Not?  

Enacting and enforcing a tribal code can be very 

beneficial.  At the same time, codes require 

substantial resources to draft, administer, and 

enforce. Thus, determining whether or not to 

enact a tribal code is a decision that must be 

made by individual tribes acting in their 

sovereign capacity.  

Goals of codification may include preserving 

tribal culture, reinforcing tribal identity, 

promoting economic development, and 

exercising tribal sovereignty.281  Enacting a water 

code can be a means of achieving a tribe’s water use objectives through enforceable, 

tribally-generated law.   Additionally, in dealings with outsiders, a tribal code can clarify the 

tribe’s general stance on an issue and provide 

notice of reservation laws.  Because state and 

federal courts rely on written law, codification can 

present tribal law in a manner recognizable to non-

tribal administrators and courts.282  Once a code is 

established, reasonable and fair tribal enforcement 

will broadcast the legitimacy of tribal control and 

self-determination of water uses.283   

Though enacting a water code can have many 

benefits, enacting and enforcing a code requires a 

significant investment of time and resources. An effective code requires consensus, 

capacity, and capital to enforce.  The development and implementation of a tribal water 

code demands substantial investment in terms of personnel. Outreach is required to 

determine community priorities and achieve political consensus. Once members have 

agreed that a code will help fulfill the tribe’s sovereign objectives, a code that incorporates 

the political and legal structure of the tribe, accommodates a range of development 

objectives, and includes satisfactory water protections must be drafted. Once drafted, 

                                                        
281 Id. at 32. 
282 Id. at 64. 
283 Asserting jurisdiction over federal reserved rights by passing and enforcing a tribal code may help to 

preserve the scope of these rights. In Chapter 3 we discuss tribal authority over water resources on the 

reservation. 

Pros 

 Tribal codes may provide a 
mechanism to support specific 
tribal water uses or objectives 

 Codification of tribal law may 
support tribal control over 
water resources if tribal 
authority is challenged 

 Enacting a code is an act 
demonstrating tribal 
sovereignty 

 

Cons 

 Enforcement of a tribal code 
requires substantial 
resources 

 The tribe may need to 
carefully assess whether it 
has sufficient capacity and 
expertise to administer the 
code 
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generally the tribal council must approve 

the code.284 In addition, the tribe may 

require   approval from the Secretary of 

Interior to enact the water code.285 After 

the code has been implemented and 

tested for a period, the tribe may desire 

to revise or modify certain provisions.  

Enforcing a water code also requires 

significant tribal resources.  Codes may 

require the issuance of permits, the 

establishment of monitoring 

mechanisms, and the enforcement of 

penalties for violations.  Tribal leaders 

may want to consider the following 

questions:  

 Is there sufficient political will to 

achieve consensus and pass a 

code?  

 Would enacting a water code 

better enable the tribe to achieve 

its water management objectives?  

 Does the tribe have the capacity to 

manage a water code?286  

Regardless of the benefits and drawbacks 

of codification, settlement agreements 

may require tribes to adopt a water code 

to carry out settlement provisions. For 

instance, the Zuni Indian Tribe Water 

Rights Settlement Act of 2003 requires 

that “Not later than 3 years after the 

deadline described in section 9 (b), the 

                                                        
284 Each tribe has its own laws and/or procedures governing how laws are passed and enforced on the 

reservation. 
285 Discussed in more detail below in Part Three.   
286 The text box to the right, Lionel Puhuyesva on Considering Capacity, includes a first-hand account on 

dealing with capacity. In-person interview with Lionel Puhuyesva, Hopi Reservation (Nov. 7, 2012).  

 

Lionel Puhuyesva on Considering 
Capacity 

Lionel Puhuyesva is the director of the 
Hopi Tribe’s Water Resources Program 
and has led the way for the Tribe to 
enact a comprehensive water quality 
code. In the early 2000s, water quality 
standards on the Hopi Reservation were 
insufficient to achieve the water quality 
necessary for Hopi ceremonial and 
domestic water uses. “Many of the 
springs [on the reservation] are 
culturally significant,” Puhuyesva 
explained. “People tend to want to 
protect certain springs and sites. Certain 
areas are tied to cultural traditions.”  

In addition to creating more stringent 
water quality standards, the Nation 
wanted the power to regulate springs on 
the Reservation.  The Nation invested 
substantial time and resources to create 
stronger protections for environmental 
quality in a tribal water quality code. 
Puhuyesva and others considered the 
contamination of wells to have reached 
unacceptable levels: “We created an 
ordinance to enforce our water code. We 
needed to have a way to address the 
contamination.” 

Enforcement of the tribal code has been 
a difficult task. When interviewed in 
2012, Puhuyesva noted that the Tribe 
was revising portions of the code “to add 
more teeth,” including more stringent 
penalties for noncompliance.  Puhuyesva 
also hoped to find additional resources 
to enforce the code.  

 



 

- 73 - 
 

Zuni Tribe shall adopt a water code . . .  reasonably equivalent to State water law.”287  

To summarize, although developing and administering a tribal water code is a serious 

undertaking, it is also an important step in taking control over tribal water resources and 

may have substantial long-term benefits.  

Part Three: The Secretarial Moratorium on the Approval of Water Codes 

One barrier to establishing a functional tribal water code may be the requirement of 

Department of Interior (DOI) approval before the code can be enacted. Tribes that have 

adopted an Indian Reorganization Act (IRA) constitution generally must secure approval 

from the Secretary of Interior to enact a tribal water code.288 In the mid-1970s, the 

Secretary issued a moratorium on the approval of tribal water codes pending the adoption 

of rules articulating the circumstances under which such codes should be approved.289  

Although proposed rules have been developed, they have not been adopted and the 

moratorium endures.290  

There are several ways for tribes with IRA constitutions to bypass the secretarial 

moratorium issue.  One option is the negotiation of a settlement with state authorities that 

then must ratified by the DOI. If the tribe and state agree on a code to manage water 

resources, once secretarial approval is obtained, reservation water resources can be 

administered according to the agreed upon terms. The Salt River-Maricopa Indian 

Community was able to achieve control over its water resources using this method.291 

Another option is to amend the tribal constitution to remove the requirement of pre-

enactment DOI water code approval. Once the tribe’s constitution is amended to remove 

the requirement of secretarial approval, the tribal council can pass and amend the tribal 

water code independently. The initial process of amending the tribal constitution may 

                                                        
287 The Zuni Indian Tribe Water Rights Settlement Act of 2003, P.L. No. 108–34,. § 8 (b)(1)(F)(i), 117 Stat. 783. 
288 Many tribes adopted constitutions and governance structures under the Indian Reorganization Act. 25 

U.S.C. §§ 461–479 (1934). Generally, IRA constitutions include a provision requiring that “any resolution or 

ordinance which, by the terms of this Constitution, is subject to review by the Secretary of the Interior, shall 

be presented to the Superintendent of the Reservation, who shall, within ten (10) days hereafter, approve or 

disapprove of the same.”    
289 Memorandum from Rogers C.B. Morton, Secretary of the Interior, to the Commissioner of Indian Affairs, 

(Jan. 15, 1975).  
290 See David H. Getches, Management and Marketing of Indian Water: From Conflict to Pragmatism, 58 COLO. L. 

REV. 515, 527 (1988). 
291 CABELL BRECKINRIDGE, Department of the Interior’s Moratorium on Approval of Tribal Water Codes, in TRIBAL 

WATER RIGHTS 206 (John E. Thorson, Sarah Britton, and Bonnie Colby eds., 2006).  



 

- 74 - 
 

involve seeking approval from the Secretary of Interior, but such approval is generally 

granted.292  

Part Four: Enforceability  

The boundary between state, federal and tribal authority over Indian federal reserved 

rights, and thus the extent of tribal authority to enforce tribal water codes, is not always 

clear.  Absent a congressional grant of jurisdiction, state water laws are not enforceable on 

tribal land.293  Nonetheless, tribal authority to enforce and administer codes with respect to 

non-Indian water users within reservation boundaries has been a point of contention in the 

past.  Two cases have been tried which directly address the enforceability of tribal water 

codes.  

Big Horn III: The Wind River Tribe has not been able to enforce its code in 

Wyoming  

One of the major issues when considering the enactment of a tribal code is authority to 

enforce those regulations and to call the river to enforce lawful permits issued under those 

regulations. Here we revisit the Wyoming State Engineer’s refusal to enforce instream 

flows established under the Wind River Tribes’ water code.294 After the quantification of 

the Wind River Tribes’ rights in Wyoming’s Big Horn River adjudication, the Tribes enacted 

an interim water code to better administer their reservation water rights. When the tribal 

water engineer issued a call to meet an instream flow established under the Tribes’ water 

code, the Wyoming State water engineer refused to enforce the right.295 The Tribes 

challenged this refusal in Wyoming State court. 

In Big Horn III, the court explained that “a tribal water code providing for uses not included 

in the treaty or document creating the reservation will not be respected by the state 

engineer who monitors the adjudication decree . . . unless the tribe applies for a permit and 

the use is recognized as a beneficial use under state law.”296  Thus, if Wyoming tribes want 

to change their water right to a use not explicitly noted in treaty language, they must make 

the change under Wyoming law rather than doing so independently through their tribal 

code.297  For reasons discussed in Chapter 3, the Wyoming Supreme Court likely erred in 

reaching these conclusions.  

                                                        
292 Id. 
293 25 U.S.C. § 1322(b) (1988). 
294 See discussion above, in Chapter 3. 
295 Id.   
296 In re General Adjudication of the Big Horn River System, 835 P.2d 273, 278-79 (Wyo. 1992). 
297 Id. 
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Holly v. Confederated Tribes & Bands of Yakima Indian Nation: A tribal water 

code cannot be too broad or overreaching  

If a code contains a declaration of authority that is too broad, the overreaching part of the 

code may be held to be invalid. In Holly v. Confederated Tribes & Bands of Yakima Indian 

Nation,298 a federal district court found that the Yakama Nation’s water code was overly 

broad and could not be enforced to its full extent.299 The Yakama Nation had sought to 

assert complete territorial jurisdiction over all water users within the Yakima reservation 

boundaries.300 The court, citing Anderson (see Chapter 3), found that the code’s broad 

assertion could not confer authority to regulate non-Indian users of excess waters301 within 

reservation boundaries302 and announced that the Nation did not have authority over non-

Indians simply because they resided within the reservation boundaries.303 

Successful administration 

Although codes are occasionally challenged, many tribes successfully administer tribal 

water resources in accordance with tribal water codes.304 A few tribes have even 

negotiated agreements with states to exert authority over all water use on the reservation, 

beyond what was authorized in Anderson.  For instance, the Confederated Colville Tribes 

have negotiated an agreement with state of Washington to administer all water right uses 

on their reservation.305 The Confederated Colville Tribes administer the rights of tribal 

members as well as those of state water users on-reservation.306 Lois Trevino, Water 

Administrator for the Tribes, explains that the geographic circumstances on the 

reservation, combined with the Tribes’ close relationship with Washington State, have 

enabled the Tribes to take more control over reservation water resources than would 

otherwise be permissible under Walton.307    

Particularly if the rights of non-Indians on the reservation are implicated, it may be wise 

for tribes to work out an agreement with the state or federal government regarding the 

administration of tribal non-consumptive uses. Gary Passmore, Director of the Colville 

                                                        
298 655 F. Supp. 557 (E.D. Wash. 1986).  
299 Id. at 559.  
300 Specifically, the Tribe asserted the right to regulate all of the water within, underneath, or flowing through 

the reservation and explained that this water was reserved for tribal members. Id. at 551. 
301 Excess waters are waters not included as part of the Tribe’s federal reserved rights. 
302 Id.  
303 Id. at 599.  
304 For instance, the Confederated Colville Tribes, discussed throughout, is a great example of a tribal 

government that has undertaken extensive efforts to develop a comprehensive water code.  
305 In-person interview with Gary Passmore and Lois Trevino, Colville Indian Reservation (Dec.18, 2013) 

(notes on file with author). 
306 Id.  
307 See Chapter 3 for Walton discussion. 
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section describes the Tribes’ “inherent sovereign power of self-government” and “prior, 

exclusive and supreme rights, in ownership of, and jurisdiction over, the waters of the 

Colville Reservation and lands held in trust off-Reservation for all purposes.”318  The Tribes 

assert their authority “to the maximum extent permitted under tribal law and any federal 

law that may be applicable.”319  Furthermore, waters of the Colville Indian Reservation are 

defined broadly320 in the code and include enhanced flows.321  

The Tribes also emphasize the importance of their authority to regulate water resources, 

explaining that the purpose of the code is to “promote the general welfare of [the Tribes]” 

and elaborating that water has been “of fundamental importance to the Colville Tribes 

since time immemorial.”322  

Inclusion of non-consumptive uses as permissible uses 

The Colville Tribes have developed a hierarchy of uses to prioritize water use on the 

Reservation.323  Cultural and religious uses are ranked as the number one priority, 

domestic uses number two, municipal uses number three, stock watering four, and fish and 

wildlife five.324  Other permitted uses, in order of priority, include: agriculture, recreation, 

industry, power, mining and select other uses deemed beneficial by the Water 

Administrator.325 

Priority one, “Cultural and Religious Uses,” permits “[t]he ceremonial use of water by the 

Colville Tribes or its membership to express and exercise their traditional religion or 

cultural customs.” Priority five, “Fish, wildlife, ecosystem function,” permits water to be 

allocated “to protect, preserve or enhance habitat needed for the life cycle of fish and 

wildlife resident on, but not necessarily native to, the Colville Reservation.326  

                                                        
318 Colville Water Code 4-10-1(a). 
319 Colville Water Code 4-10-1 (b). 
320 Colville Water Code 4-10-4(a). 
321 Colville Water Code 4-10-4(c). Enhanced flows refer to waters added to supplement the amount of water 

in a stream. For instance, if the tribe pumps ground water and adds that water to a trout stream, this would 

result in an enhanced flow.  
322Colville Water Code 4-10-1(b) 
323“Unless otherwise provided, the following uses shall, when conflicting, be given a preference in the order in 

which they are listed.” (Colville Water Code 4-10-130(d)).  
324  Id. 
325 Id. 
326 Provided that nothing in this section shall be construed to waive any claim that the Colville Tribes 

possesses an instream water right for fisheries purposes with a priority date under federal law of time 

immemorial as against any other party.” Id.  
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Method for establishing non-consumptive uses 

As part of the priority of uses, non-consumptive uses are allowed for religious, cultural, 

fisheries and wildlife purposes. The requirements for obtaining a permit include 

“provisions for insuring minimum levels for fish, wildlife, recreational and aesthetic 

values”327 as well as “provisions designed to prevent or reduce obstruction of fish runs.”328  

Indirect protections  

Indirect provisions have also been incorporated into the Colville Water Code to protect 

non-consumptive values.  For instance, the Water Administrator is permitted to “ensure 

adequate levels in streams and lakes for wildlife conservation and other values”329 and   

advises the Tribal Council on “establishing flow levels or water levels to maintain or restore 

a healthy riparian and aquatic environment.”330 When considering a proposed water use, 

the Administrator must weigh “the nature and exten[t] of degradation of other economic, 

cultural, historic, aesthetic, natural and environmental values.”331 Additionally, the 

Administrator has discretion to “shape use of available supplies to promote economic, 

scenic, aesthetic, historical, cultural, natural or domestic values, consistent with the 

priorities of [that] subsection.”332 

Under “Additional Policy Guidelines”, the Colville code requires that 

Rivers and streams of the Reservation shall be retained with sufficient flows 

necessary to provide for preservation of wildlife, fish, scenic, aesthetic, and 

other environmental values and navigational values. Withdrawals of water 

that would conflict therewith should be authorized only in those situations 

where it is clear that overriding considerations of the public interest will be 

served.333  

Particularized protections for specific water resources  

Although the Colville Confederate Tribes do not currently have provisions in the code to 

protect specific streams, Lois Trevino explains that the Tribes are contemplating inserting 

quantified minimum streamflows into the code.334   

                                                        
327 Colville Water Code 4-10-202(n). 
328 Colville Water Code 4-10-202(q). 
329 Colville Water Code 4-10-105.  
330 Colville Water Code. 4-10-105(h). 
331 Colville Water Code 4-10-130 (b)(4). 
332 Colville Water Code 4-10-131(n). 
333 Colville Water Code 4-10-132(a). 
334 Interview with Lois Trevino, supra note 304.  
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The Navajo Nation Water Code 

The Navajo Nation water code also has a variety of provisions that protect non-

consumptive uses. The Navajo Nation Water Code (NWC) governs water sources on the 

Navajo Reservation. The NWC is comprehensive and includes provisions to guide the 

issuance of water use permits on the Reservation. The Navajo Nation Division of Natural 

Resources is the primary entity charged with administering the code and is responsible for 

permitting water use on the Reservation in accordance with the long-term best interests of 

the Navajo People through the Water Code Administration. 

Authority over water resources   

Like the Colville Code, the Navajo Water Code defines “Waters of the Navajo Nation” 

broadly, to encompass all waters the Navajo Nation has reserved to it, held through prior or 

existing rights as well as all surface and ground water on the reservation.335  

Inclusion of non-consumptive uses as a permissible uses 

The Navajo Nation has a hierarchy of permissible uses that determines which uses receive 

priority in times of scarcity. The code states: 

When insufficient water supplies are present, the following priority of uses shall be 

considered in this order:  

1) Domestic and municipal uses  

2) Stock watering uses 

3) Agricultural uses 

4) Instream needs, for fish, wildlife, conservation and recreational uses; 

5) Economic development uses including industrial and power uses; and 

6) Other uses.336   

Instream flows are explicitly provided for in this hierarchy; however, language in number 

four suggests that they must be issued for “fish, wildlife, conservation and recreational 

uses.” 

Method for establishing non-consumptive uses  

The only way to obtain a right to use waters of the Navajo Nation is through processes 

prescribed in the Water Code,337 which is administered by the Navajo Resource Committee.  

The Resource Committee can issue permits directly for instream flows, or condition 

permits upon adequate existing flows. Water use permits can include limitations on the 

                                                        
335 N.N.W.C. §1104. 
336 N.N.W.C.§1501. (D). 
337 N.N. W.C. § 1102. 
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time periods during which water can be used, provisions for maintaining minimum stream 

flows, and provisions that enhance or maintain natural and artificial water supplies.338 

Indirect protections  

Part of the Navajo Water Code’s primary purpose is to “develop and preserve the water 

resources of the Nation.”339 In administering the code, the Director of the Natural 

Resources Committee may deny, modify, or revoke water use permits to insure that 

adequate water levels remain in streams, rivers, ponds, and lakes to protect Navajo 

traditional religious practices, wildlife conservation and other values.340 Before issuing a 

permit, the Director of the Division of Natural Resources may also consider “the nature and 

extent of degradation of other economic, cultural, religious, historic, aesthetic, natural or 

environmental values.”341  

The code also has a public interest provision stating that “[r]ivers, streams, lakes and ponds 

within the Navajo Nation are to be retained substantially in their natural conditions, with 

base flows and water levels necessary to provide for preservation of traditional and 

religious, recreation, wildlife, fish scenic, aesthetic, and other environmental values, to the 

extent possible.” The code emphasizes that withdrawals of water that could conflict with 

those interests should only be allowed when there are overriding public interest and 

welfare considerations.342   

Particularized protections for specific water resources  

The Navajo Water Code does not include direct protections for specific water resources.  

These selections from the Colville and Navajo water codes provide examples of how tribes 

may craft non-consumptive use protections for incorporation into tribal water codes.  

Although there are similar themes across both codes, each tribe has prioritized protections 

and methods of administration according to its specific needs. Many tribes have enacted 

water codes that can also serve as useful templates or inspiration for other tribes in the 

process of drafting a water code. Laws from states and municipalities may also provide 

useful examples. Ultimately, it is up to each tribe to craft a water code that best protect its 

sovereign objectives.    

 

  
                                                        
338 N.N. W.C. §1703. 
339 22 N.N.C. §§ 1101.(emphasis added). 
340 N.N.W.C. §1404. 
341 N.N.W.C. §1501. B. 4. 
342 N.N.W.C §1503.A. 
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Chapter 7: Other Legal Tools  

Until this point, we examined ways that tribes may directly manage their federal reserved 

rights for non-consumptive purposes. Here, we look at other legal tools that could be used 

as creative mechanisms to secure more water in important streams. We have identified 

three primary strategies that can result in more water in tribal streams:  

1) The Clean Water Act 

2) The Endangered Species Act 

3) Conservation easements 

Each of these tools is discussed in turn below.  

Strategy One: Leveraging the Clean Water Act  

The federal Clean Water Act (CWA)343 was designed “to restore and maintain the chemical, 

physical, and biological integrity of the Nation's waters.”344  Enforcement of the CWA 

generally does not require that a certain quantity of water be left in streams. However, the 

Supreme Court has held that requiring minimum instream flows is an acceptable method of 

maintaining water quality standards.345 In PUD No. 1 of Jefferson Cnty. v. Washington Dep't 

of Ecology, the Court noted that distinguishing between water quality and quantity creates 

“an artificial distinction” and that “[i]n many cases, water quantity is closely related to 

water quality.”346 Additionally, CWA Section 303 regulates water quality standards and 

requires that water temperature standards, flow rates, seasonal variations, etc., are taken 

into account when establishing total maximum daily thermal loads.347  

                                                        
343 33 U.S.C. §1251 et seq. (1972). 
344 33 U.S.C. §1251. 
345 See PUD No. 1 of Jefferson Cnty. v. Washington Dep't of Ecology, 511 U.S. 700, 719 (1994). 
346 Id. at 1912-13.  
347 33 U.S.C. § 303(d)(1)(D):  

Each State shall estimate for the waters identified in paragraph (l)(D) of this subsection the 

total maximum daily thermal load required to assure protection and propagation of a 

balanced, indigenous population of shellfish, fish and wildlife. Such estimates shall take into 

account the normal water temperatures, flow rates, seasonal variations, existing sources of 

heat input, and the dissipative capacity of the identified waters or parts thereof. Such 

estimates shall include a calculation of the maximum heat input that can be made into each 

such part and shall include a margin of safety that takes into account any lack of knowledge 

concerning the development of thermal water quality criteria for such protection and 

propagation in the identified waters or parts thereof. In this chapter we discuss specific 

segments of the CWA.  
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The CWA gives the Environmental Protection Agency (EPA) and states that meet EPA’s 

criteria348 the power to issue permits for the discharge of pollutants into navigable water 

bodies.349  It also confers authority to set water quality standards.350  In 1987, Congress 

amended the CWA to allow the EPA to treat tribes as states for the purpose of issuing 

permits.351 When a tribe obtains treatment in the same manner as a state (TAS) it 

automatically receives National Pollutant Discharge Elimination System (NPDES) 

permitting certification. Certification status enables the tribe to establish permitting 

standards and requires the EPA to avoid granting any upstream permits that would violate 

these water quality standards.  

Courts have upheld the EPA’s authority to approve TAS applications from tribes to 

administer water quality standards programs for all reservation surface waters, including 

on the lands of non-Indians holding state water rights.352 Once a tribe has attained TAS 

status, it can likely regulate quality standards for all surface waters within reservation 

boundaries (as opposed to just its federal reserved rights). Where reservations are 

checker-boarded, it is the stance of the EPA that: 

Because of the mobile nature of pollutants in surface waters and the 

relatively small length/size of stream segments or other water bodies on 

reservations, it would be practically very difficult to separate out the effects 

of water quality impairment within the non-Indian portions of a reservation 

that are very likely to affect the Tribal interest in water quality. EPA believes 

that a “checkerboard” system of regulation, whereby the Tribe and State split 

up regulation of surface water quality on the reservation, would ignore the 

                                                                                                                                                                                   
For a general overview of the CWA, we refer readers to EPA, Summary of the Clean Water Act: U.S.C.  

§1251 et seq. (1972), (Jun. 10, 2014) http://www2.epa.gov/laws-regulations/summary-clean-water-

act. 
348 33 U.S.C. §1341. 
349 33 U.S.C. §§ 1311, 1314.  The CWA defines the term “navigable waters” to mean “the waters of the United 

States.” 33 U.S.C. 1362(7). In Rapanos v. United States, the U.S. Supreme Court held that “the phrase ‘the 

waters of the United States’ includes only those relatively permanent, standing or continuously flowing 

bodies of water ‘forming geographic features’ that are described in ordinary parlance as ‘streams[,] ... oceans, 

rivers, [and] lakes.’ See Webster's Second 2882. The phrase does not include channels through which water 

flows intermittently or ephemerally, or channels that periodically provide drainage for rainfall.” 547 U.S. 715, 

739 (2006). 
350 33 U.S.C. § 1251; 33 U.S.C. § 1313(c)(2)(A); 40 C.F.R. § 131 (1995). 
351 33 U.S.C. § 1377. 
352 Montana v. United States EPA, 137 F. 3d 1135 (9th Cir.  1998).  
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difficulties of assuring compliance . . .when two different sovereign entities 

are regulating the same stream segments.353  

Additionally, federal circuit courts have found that tribes with TAS may set water quality 

standards more stringent than those set by state entities regulating upstream water 

resources.354 Thus, when a tribe sets water quality standards, the upstream state may be 

obligated to reduce the parts per million of pollutants in water flowing into reservation 

boundaries. To decrease the pollution concentration, an upstream state can reduce the 

amount of pollutants released into the stream or add cleaner water to the stream to dilute 

the concentration. Diluting the stream to meet water quality standards could, of course, 

produce additional flows.  

In 1996, the 10th Circuit heard City of Albuquerque v. Browner, the first case testing a 

tribe’s ability to set and enforce more stringent water quality standards than an 

upstream state.355 Albuquerque’s waste treatment facility discharged into the Rio 

Grande under a permit issued by the EPA.356 The City of Albuquerque, who owned 

the waste treatment facility, found itself out of compliance with the downstream 

water quality standards set by the Isleta Pueblo Indian Tribe.357 The EPA and the 

Tribe asserted that, like states, tribes had the power set more stringent water 

quality standards than those established by the EPA.358 The court agreed with the 

Tribe and the EPA, finding that such a conclusion “is in accord with powers inherent 

in Indian tribal sovereignty.”359 Both the Seventh and Ninth Circuits have also found 

that tribes have the ability to set and enforce water quality standards more 

stringent than federal and state standards against upstream state users.360 

One key consideration before evoking CWA protections is that the permit holder may meet 

downstream quality standards through a variety of means. After the conclusion of Browner, 

Albuquerque met the more stringent water quality standards enforced by the Isleta Pueblo 

Indian Reservation through upgrades to its water treatment plant facility to reduce the 

discharge of pollutants.361 In contrast, Washington State has implemented water quality 

                                                        
353 Environmental Protection Agency, Water Quality Standards Handbook - Chapter 1: General Provisions (40 

CFR 131—Subpart A), available at 

http://water.epa.gov/scitech/swguidance/standards/handbook/chapter01.cfm.   
354 See City of Albuquerque v. Browner, 97 F.3d 415 (10th Cir. 1996); Montana, 137 F.3d; Wisconsin v. E.P.A., 

266 F.3d 741 (7th Cir. 2001). 
355 See id.  
356 Id.  
357 Id.  
358 Id. at 421. 
359 Id. at 423. 
360 Montana v. U.S. E.P.A., 137 F.3d 1135 (9th Cir. 1998); Wisconsin v. E.P.A., 266 F.3d 741 (7th Cir. 2001). 
361 See Tania Soussan, Water Plant Upgraded, ALBUQUERQUE JOURNAL, Nov. 23, 1998. 
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standards that include minimum instream flows to meet water quality standards for 

certain water bodies. The Supreme Court has affirmed Washington State’s power to require 

minimum flows as part of its water quality permitting program. 362 Tribes, too, could 

potentially require minimum flows as part of their water quality permitting program. The 

Confederated Salish and Kootenai Tribes of the Flathead Reservation have TAS status and 

have included instream flow uses as considerations in their water code’s anti-degradation 

policy.363 As these examples demonstrate, TAS can be a valuable method of protecting 

water quality and could be leveraged to maintain instream flows on tribal lands.  

Is the CWA a good strategy for your tribe? 

In order to gain (TAS) under the CWA, tribes must meet three criteria.364 First, a tribe must 

be federally recognized and have a functioning government body.365 Second, the tribe must 

seek to manage and protect its water resources within the reservation.366 Finally, the 

Administrator must judge the tribe to be capable of carrying out the administration and 

enforcement of the CWA regulations.367 Once a tribe meets these criteria and gains TAS the 

tribe is eligible for federal funding towards the administration of the CWA on the 

reservation.368 Currently 48 tribes have gained TAS status under the CWA.369 The small 

number of tribes with TAS status reflects how difficult it is for tribes to meet EPA 

standards.370 

Gaining TAS status is a time and resource intensive process. When deciding whether to use 

the CWA as a tool for achieving or maintaining non-consumptive uses, a tribe should 

consider whether administering water quality standards on the reservation is an 

appropriate use of resources. As discussed above, the EPA’s requirements for TAS have 

presented an obstacle for many tribes.  Before obtaining TAS status the tribe must establish 

a tribal environmental protection agency to develop and enforce TAS standards. A tribe 

                                                        
362 See PUD No. 1 of Jefferson Cnty. v. Washington Dep't of Ecology, 511 U.S. 700, 719 (1994). 
363 See CSKT Water Quality Ordinance 89B § 1-2-206 (1993).  
364 33 U.S.C. § 1377. 
365 33 U.S.C. § 1377(e)(1). 
366 33 U.S.C. § 1377(e)(2). 
367 33 U.S.C. § 1377(e)(3). 
368 33 U.S.C. § 1377(e). 
369 Indian Tribal Approvals, EPA, 

http://water.epa.gov/scitech/swguidance/standards/wqslibrary/approvtable.cfm (last visited Feb. 14, 

2014). 
370 See, e.g. Keith S. Porter, Good Alliances Make Good Neighbors: The Case for Tribal-State-Federal Watershed 

Partnerships, 16 CORNELL J.L. & PUB. POL'Y 495, 538 (2007). Importantly, the tribe does not need to have 

quantified federal reserved rights to use this strategy. 

http://water.epa.gov/scitech/swguidance/standards/wqslibrary/approvtable.cfm
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without an administrative structure in place to adopt necessary regulations may find that 

other strategies for achieving non-consumptive uses are better suited to its needs.371 

If the tribe chooses not to engage in the TAS process, there are other options to pursue. The 

tribe could enter into a cooperative agreement with the state. Alternatively, it could adopt 

the same water quality standards as the state, but then could enforce those standards on 

the reservation itself.  

Developing water quality standards 

There are a variety of resources for tribes seeking to develop their own water quality 

standards. The process described in Chapter 6 regarding the development of tribal codes is 

relevant here. The tribe will need to rely on its natural resource personnel and legal 

counsel to craft the code in accordance with TAS requirements. State water quality codes or 

the codes of other tribes may be useful examples to help facilitate this process.372 

Strategy Two: Leveraging the Endangered Species Act  

The Endangered Species Act (ESA),373 originally enacted in 1973, is one of the most 

powerful federal laws protecting the natural environment.374 The stated purpose of the ESA 

is to protect endangered and threatened species as well as the habitat and ecosystems on 

which those species depend.375 The ESA has facilitated the protection of species important 

to tribes by creating additional flows in sensitive or important streams. It is important to 

note that the ESA was not designed to create in-situ water protections; rather, it was 

designed to protect species and only incidentally results in flow benefits. 

To receive ESA protection, a species must be designated as “threatened” or “endangered” 

by the Department of Commerce’s National Oceanic and Atmospheric Administration 

(NOAA) Fisheries or the Department of Interior’s Fish and Wildlife Service (FWS).376 The 

                                                        
371 For a discussion of developing and adopting tribal code provisions for protection of non-consumptive uses, 

see Chapter 6. 
372 The tribe will have to go through a series of review processes. After seeking approval of the tribal council, 

the tribe will have to go through the public comment process. After addressing these comments, the EPA will 

hopefully approve the water quality code. However, the tribe may be required to undergo multiple rounds of 

revisions before the standards are ultimately approved.  
373 16 U.S.C. § 1531 et seq. (1973). 
374 See, e.g. Federico Cheever, The Road to Recovery: A New Way of Thinking About the Endangered Species Act, 

23 ECOLOGY L.Q. 1, 3-4 (1996) (“the Endangered Species Act is one of the world's most powerful species 

preservation laws and has proved a potent tool for stopping, or at least delaying, projects that create a 

significant, readily identifiable threat to biological diversity”). 
375 16 U.S.C. § 1531. 
376 See 16 U.S.C. § 1532.   An endangered species is defined as “in danger of extinction through all or a 

significant portion of its range.” § 1532(6).  A threatened species is one “which is likely to become an 

http://www.law.cornell.edu/uscode/16/1531.html


 

- 89 - 
 

Secretary of Commerce or the Secretary of Interior may designate “critical habitat” for 

listed species.377  Critical habitat is geographic areas that are essential to the survival of the 

species proposed for listing. Once habitat is listed as critical habitat, federal agencies 

cannot destroy or adversely modified that area. Habitat features that are essential to the 

species may be protected (see Chapter 2 for discussion of important stream qualities). 

However, the ESA and accompanying regulations require the Secretary to consider 

economic and other factors when determining whether to designate a species’ habitat as 

“critical habitat.”378 As a result, few species have had their critical habitat designated.379  

After a species has been listed as endangered or threatened, individuals are prohibited 

from “taking”380 or possessing members of that species.381 Additionally, all federal agencies 

are also required to consult with NOAA Fisheries or FWS to ensure that federal actions will 

not jeopardize the continued existence of listed species or adversely modify its critical 

habitat.382  “Any person”, including tribes, may sue to enforce ESA provisions.383  

                                                                                                                                                                                   
endangered species within the foreseeable future throughout all or a significant portion of its range.” § 

1532(20). 
377 16 U.S.C. § 1532(5)(A).  “Critical habitat” is defined in the ESA as “the specific areas within the 

geographical area occupied by the species, at the time it is listed . . . on which are found those physical or 

biological features (I) essential to the conservation of the species and (II) which may require special 

management considerations or protection; and . . . specific areas outside the geographical area occupied by 

the species . . . upon a determination by the Secretary that such areas are essential for the conservation of the 

species.”  
378 “The Secretary shall designate critical habitat, and make revisions thereto, under subsection (a) (3) of this 

section on the basis of the best scientific data available and after taking into consideration the economic 

impact, the impact on national security, and any other relevant impact, of specifying any particular area as 

critical habitat. The Secretary may exclude any area from critical habitat if he determines that the benefits of 

such exclusion outweigh the benefits of specifying such area as part of the critical habitat, unless he 

determines, based on the best scientific and commercial data available, that the failure to designate such area 

as critical habitat will result in the extinction of the species concerned.” 16 U.S.C. § 1533(B)(2) 
379 See, e.g. Thomas F. Darin, Designating Critical Habitat Under the Endangered Species Act: Habitat Protection 

Versus Agency Discretion, 24 HARV. ENVTL. L. Rev. 209 (2000). Both Secretaries have adopted a joint order, 

acknowledging that tribes’ cultural concerns should be taken into account and tribal conservation programs 

should be supported by both departments when designating critical habitat. Sec’y of the Interior and Sec’y of 

Commerce Order No. 3206 (June 5, 1997), this Secretarial Order, entitled "American Indian Tribal Rights, 

Federal-Tribal Trust Responsibilities, and the Endangered Species Act," and its accompanying Appendix were 

issued this 5th day of June, 1997, in Washington, D.C., by the Secretary of the Interior and the Secretary of 

Commerce.  
380 “The term ‘take’ means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to 

attempt to engage in any such conduct.” 16 U.S.C. § 1532(19). 
381 16 U.S.C. § 1538.    
382 16 U.S.C. § 1536(a).    
383 16 U.S.C. § 1540(g).    
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Examples of tribal use of the ESA 

Although the purpose of the ESA and critical habitat designation is not to increase 

streamflow, the ESA has served as a valuable tool for tribes to protect fisheries habitat, and, 

incidentally, increased flows.    

The Nez Perce Tribe: Using the ESA for fisheries protection 

In Nez Perce Tribe v. NOAA Fisheries, the Nez Perce Tribe of Idaho challenged the Bureau of 

Reclamation’s Plan of Operations for releases from dams on a stretch of the Snake River 

that had previously been designated as critical habitat for the Snake River Basin 

steelhead.384 The court found that the Plan of Operations and accompanying Biological 

Opinion by NOAA Fisheries approving the Plan under the ESA did not allow for adequate 

streamflows and would therefore have been “likely to result in the destruction or adverse 

modification of designated critical habitat for Snake River steelhead.”385 The Nez Perce 

Tribe, NOAA Fisheries, and other stakeholders on the river continue to wrestle in court 

over the biological opinion for operation of the dams.386 In the meantime, the Nez Perce 

Tribe is working with state, federal, and tribal partners to restore the Snake River fall run 

for Chinook salmon, in large part through a hatchery operation.387 

The Pyramid Lake Paiute Tribe: Using the ESA and CWA for instream flows 

The Pyramid Lake Paiute Tribe’s reservation encompasses Pyramid Lake, a desert lake that 

is the terminus of the Truckee River in Nevada.388 In the early 1900s, the Truckee-Carson 

Irrigation Project, funded and completed by the federal Bureau of Reclamation, drastically 

reduced water levels in the lower reaches of the Truckee River and Pyramid Lake.389  As a 

result, two native fish species, the Lahontan cutthroat trout and the cui-ui, began to 

decline.390 The Lahontan cutthroat became extinct in Pyramid Lake by the 1940s.391 The 

Lahontan cutthroat survived in small populations in tributaries, however, and was placed 

                                                        
384 Nez Perce Tribe v. NOAA Fisheries, CV-07-247-N-BLW (D. Idaho Apr. 7, 2008). 
385 Id. 
386 Rocky Barker, Feds Reject Potential Way to Help Salmon, IDAHO STATESMAN, Sept. 14, 2013. 
387 Snake River Fall Chinook Recovery: A tribal success story (2012), available at http://www.critfc.org/wp-

content/uploads/2012/10/success-stories-full-set-.pdf. 
388 About Us, Pyramid Lake Paiute Tribe, http://plpt.nsn.us/plpt.html (last visited May 8, 2014). 
389 John Kramer, Lake Tahoe, the Truckee River, and Pyramid Lake: The Past, Present, and Future of Interstate 

Water Issues, 19 PAC. L.J. 1339, 1343 (1988). 
390 Id.  
391 Id.  
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on the threatened species list in 1975.392 The cui-ui was placed on the endangered species 

list in 1967. 393     

The Pyramid Lake Paiute Tribe had settled its water rights in 1944 through the Orr Ditch 

Decree.394 In 1973, with the cui-ui population continuing to decline, the federal government 

sought to re-open the Orr Ditch Decree in order to claim water for the Tribe’s traditionally 

fishery. In Nevada v. United States, the Supreme Court held that the Decree was final and 

that the Tribe could not claim more water rights for fisheries.395 Determined to protect the 

cui-ui, the Tribe turned to the ESA and the CWA, and initiated a series of lawsuits designed 

to protect water quality and quantity for the fish.396 The Tribe also gained TAS under the 

CWA in 2007 to issue its own stringent water quality standards.397  Through these efforts, 

the Lahontan cutthroat trout has been reintroduced to Pyramid Lake and the Tribe now 

sells recreational fishing permits for the native fish.398  

Is the ESA a good strategy for your tribe? 

The ESA is one of several federal statutes that can be used strategically by tribes to achieve 

instream flows. However, the ESA is designed solely to protect species, and therefore 

should be used cautiously by tribes if the tribe’s underlying purpose is to protect water 

resources.399 The most important thing for a tribe to consider when using the ESA is 

permanency. Once water is protected as habitat for a listed species, it may be very difficult 

for the tribe to use that water for other purposes.  

When the tribe’s primary goal is to protect a fishery or riparian habitat, the ESA can be a 

very powerful tool. If the species the tribe wants to protect is not yet listed, the tribe should 

first contemplate whether the evidence exists that the species meets the criteria for 

                                                        
392 Id. at 1344. 
393  Id. The cui-ui was listed under the Endangered Species Preservation Act of 1966, the predecessor of the 

ESA. Endangered Species Preservation Act P.L. 89-669 (1966).   
394 Nevada v. United States, 463 U.S. 110, 110 (1983). 
395 Id. at 111. 
396 See Pyramid Lake Paiute Tribe of Indians v. U.S. Envtl. Prot. Agency, No. CV-R-85-025-DWH (D. Nev. Dec. 4, 

1996); Pyramid Lake Paiute Tribe of Indians v. U.S. Envtl. Prot. Agency, No. CV-R-86-438-DWH (D. Nev. Dec. 4, 

1996). 
397 Water Quality, Pyramid Lake Paiute Tribe Environmental Department, 

http://plpt.nsn.us/environmental/water.htm (last visited May 8, 2014). 
398 Id.  
399 For a more thorough discussion of the CWA and its interaction with state, tribal, and federal water law, see 

David N. Cassuto and Steven Reed, Water Law and the Endangered Species Act, in WHOSE DROP IS IT ANYWAY?: 

EFFECTIVE MANAGEMENT OF OUR NATION’S WATER RESOURCES, (Megan Baroni, ed., 2010) available at: 

http://ssrn.com/abstract=1650241. 
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listing.400 If the species is already listed, or if the tribe determines that the species does 

meet listing criteria, the tribe should determine whether seeking ESA protection of the 

species would interfere with other sovereign objectives.401 If the tribe determines that ESA 

protections are appropriate for the particular circumstances of both the tribe and the 

species, it should then carefully consider its strategy for seeking protection. In some 

circumstances, the tribe may be able to develop effective partnerships with state and 

federal agencies to develop habitat protection plans; in other circumstances, a tribe may 

need to rely on ESA-based lawsuits in federal court.402 

Tribal rights in conflict with the ESA 

It is important to note that tribes have sometimes lost out when tribal water rights have 

conflicted with protections established under the ESA.403 Because tribal water rights are 

often underdeveloped, tribal water settlements frequently require the development of 

infrastructure to store and deliver water to the reservation. Some large-scale tribal water 

projects have been scaled down due to endangered species concerns.404 For instance, the 

Animas La-Plata project in southern Colorado was designed to deliver water to the Ute 

Mountain Ute Tribe, the Southern Ute Tribe, and the Navajo Nation in the Four Corners 

area. The designation of critical habitat for four native endangered fish species in streams 

that were slated to be impacted by project development405 delayed completion of the 

                                                        
400 See U.S. Fish and Wildlife Service, Public Advisory: Information to Consider When Submitting a Petition under 

the Endangered Species Act (2010), available at: http://www.fws.gov/endangered/esa-

library/pdf/petition_guidance_for_internet_final_for_posting_12-7-10.pdf. Regulations explain that:  

A species is added to the list when it is determined to be endangered or threatened because of any of the 

following factors: 

 the present or threatened destruction, modification, or curtailment of its habitat or range; 

 overutilization for commercial, recreational, scientific, or educational purposes;  

 disease or predation; 

 the inadequacy of existing regulatory mechanisms; 

 other natural or manmade factors affecting its survival. 

See U.S. Fish and Wildlife Service, Listing a Species as Threatened or Endangered (June 2011), available at 

http://www.fws.gov/endangered/esa-library/pdf/listing.pdf. 
401 See, e.g., Jami K. Elison, Tribal Sovereignty and the Endangered Species Act, 6 WILLAMETTE J. INT'L L. & DISP. 

RESOL. 131 (1998) (discussing the potentially destructive results of the ESA in Indian Country). 
402 See Sandi B. Zellmer, Conserving Ecosystems Through the Secretarial Order on Tribal Rights, 14 WTR NAT. 

RESOURCES & ENV’T 162 (2000) (discussing cooperative management schemes between tribes and non-tribal 

governments under the ESA). 
403See Sandi B. Zellmer, Indian Lands As Critical Habitat for Indian Nations and Endangered Species: Tribal 

Survival and Sovereignty Come First, 43 S.D. L. Rev. 381 (1998) (discussing dangers of applying the ESA on 

tribal lands). 
404 Id, at 426-33. 
405 50 C.F.R. § 17.11.Determination of Critical Habitat for the Colorado River Endangered Fishes: Razorback 

Sucker, Colorado Squawfish, Humpback Chub, and Bonytail Chub, 59 Fed. Reg. 13, 374 (1994). The species 

were listed as follows: Determination that the Bonytail Chub (Gila elegans) is an Endangered Species, Bonytail 
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project.406 Eventually, the Ute Mountain Ute Tribe settled with the federal government for a 

smaller reservoir and depletion right than originally agreed upon.407   

Strategy Three: Protecting Non-Consumptive Uses with Conservation 
Easements 

A conservation easement is a voluntary agreement between a landowner and a private land 

trust or government agency that restricts, prohibits, or preserves certain development or 

management strategies, generally for the purpose of maintaining ecological values.408 

Generally, conservation easements are granted “in perpetuity” and take the form of an 

encumbrance on the deed to the land in question.409 Conservation easements are 

essentially contracts that place restrictions on land uses, and therefore can be specifically 

designed to meet the needs of the landowner while also achieving conservation objectives, 

including the protection of riparian areas and water development restrictions.410   

A tribe might consider either holding or granting a conservation easement. The entity that 

holds a conservation easement is legally positioned to enforce the terms of the 

conservation easement agreement against the landowner on whose property the easement 

applies.411 The entity that grants the easement owns the land on which the easement 

applies, and is eligible for federal, and sometimes state, tax incentives, as long as the 

                                                                                                                                                                                   
Chub 45 Fed. Reg. 227710, 27713 (1980); Endangered Species List- 1967, Colorado Squawfish 32 Fed. Reg. 

4001 (1967); Endangered Species List- 1967, Humpback Chub 32 Fed. Reg. 4001 (1967); The Razorback 

Sucker, Xyrauchen texanus, Determined to Be an Endangered Species, Razorback Sucker 56 Fed. Reg, 54957, 

54967 (1991) (to be codified at 50 C.F.R. pt. 17).  
406 See Adrian N. Hansen, The Endangered Species Act and Extinction of Reserved Indian Water Rights on the 

San Juan River, 37 Ariz. L. Rev. 1305 (1995). 
407 See United States Department of the Interior: Bureau of Reclamation, Animas-La Plata Project/Colorado 

Ute Indian Water Rights Settlement Final Supplemental Environmental Impact Statement (2000), available at  

http://www.usbr.gov/uc/envdocs/eis/animas/fseis/pdf/rod.pdf.  
408  Uniform Conservation Easement Act statute defines conservation easements as:  

A nonpossessory interest of a holder in real property imposing limitations or affirmative obligations 

the purposes of which include retaining or protecting natural, scenic, or open-space values of real 

property, assuring its availability for agricultural, forest, recreational, or open-space use, protecting 

natural resources, maintaining or enhancing air or water quality, or preserving the historical, 

architectural, archaeological, or cultural aspects of property. 

UNIFORM CONSERVATION EASEMENT ACT, NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS (2007), 

available at: http://www.uniformlaws.org/Act.aspx?title=Conservation%20Easement%20Act. 
409 BETH ROSE MIDDLETON, TRUST IN THE LAND: NEW DIRECTIONS IN TRIBAL CONSERVATION 12 (2011) (Conservation 

easements that are for fixed terms are possible, but are not eligible for federal tax incentives).  
410 See CONSERVATION EASEMENTS: CONSERVING LAND, WATER AND A WAY OF LIFE, THE NATURE CONSERVANCY (2003). 
411 See JEFF JONES, ET AL., COMMON QUESTIONS ABOUT CONSERVATION EASEMENTS 4 (2009), available at 

http://www.landtrustalliance.org/conservation/documents/Bulletin%2001-09%20rd-8.pdf. 
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easement is held by a charitable organization or government entity,412 which includes 

tribes.413  

A tribe that develops a land trust organization could hold easements and allow the grantor 

to obtain tax incentives.414 On the other hand, if a tribe is acting as a conservation easement 

grantor, the tribe is generally seeking to place the easement on land that the tribe owns in 

fee simple, which is subject to state taxation, unlike land held in trust for a tribe.415 Land 

held in trust by the federal government is already tax-exempt, subject to tribal 

management, and requires the approval of the Secretary of Interior before any interest is 

transferred to a non-tribal entity or individual.416 Conservation easements, by restricting 

development, often reduce the value of the land and consequently reduce the owner’s tax 

burden.417 Furthermore, some state programs exist that allow a conservation easement 

grantor to sell the tax credits it earns,418 which might be a more attractive incentive to a 

tribe that already has little or no tax burden. Federal tax laws, however, do not allow for tax 

credit transfers.    

When a conservation easement is designed specifically for non-consumptive water uses, 

state law can sometimes prove to be a barrier. In the West, the requirement that water be 

                                                        
412 The rules governing the eligibility of conservation easements for federal tax deductions are contained in 

26 U.S.C. § 170.   The Land Trust Alliance has a thorough discussion of the various other federal tax laws that 

apply to conservation easements on its website: Conservation Donation Rules, The Land Trust Alliance, 

http://www.landtrustalliance.org/policy/tax-matters/rules/conservation-donation-rules (last visited Mar. 4, 

2014).  The Land Trust Alliance also has a list of tax incentives for conservation easements available state-by-

state on its website:  State and Local Tax Incentives, The Land Trust Alliance, 

http://www.landtrustalliance.org/policy/tax-matters/campaigns/state-tax-incentives (last visited Mar. 4, 

2014).  The Internal Revenue Service has a guide to conservation easements on its website as well, although it 

is only current through 2012, and the laws changed regarding conservation easements at the end of 2013: 

Conservation Easement Audit Techniques Guide, Internal Revenue Service, 

http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Conservation-Easement-Audit-

Techniques-Guide#_Toc303 (last visited Mar. 4, 2014). 
413 26 U.S.C. § 7871 (2009) (Tribes are treated as states under the IRS code for the purposes of charitable 

giving).    
414 For a guide to creating a Native American land trust organization, see Kurt W. Russo, The Art and Science of 

Creating a 501(c)(3) Native American Land Conservancy, in TRUST IN THE LAND: NEW DIRECTIONS IN TRIBAL 

CONSERVATION 87-97 (2011).    
415 25 U.S.C. § 177 (1834). Therefore, a conservation easement on trust land would not necessarily benefit a 

tribe in any material way.  See MIDDLETON, supra note 409, at 25.  See also Chapter 6 for a discussion of 

designing a tribal code to protect water resources. 
416 25 U.S.C. § 177.  Therefore, a conservation easement on trust land would not necessarily benefit a tribe in 

any material way.  See MIDDLETON, supra note 409, at 25.  See also Chapter 6 for a discussion of designing a 

tribal code to protect water resources. 
417 MIDDLETON, supra note 409, at 14.    
418 See State and Local Tax Incentives, The Land Trust Alliance, http://www.landtrustalliance.org/policy/tax-

matters/campaigns/state-tax-incentives (last visited Mar. 4, 2014).    

http://www.landtrustalliance.org/policy/tax-matters/rules/conservation-donation-rules
http://www.landtrustalliance.org/policy/tax-matters/campaigns/state-tax-incentives
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Conservation-Easement-Audit-Techniques-Guide#_Toc303
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Conservation-Easement-Audit-Techniques-Guide#_Toc303
http://www.landtrustalliance.org/policy/tax-matters/campaigns/state-tax-incentives
http://www.landtrustalliance.org/policy/tax-matters/campaigns/state-tax-incentives
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put to “beneficial use” can mean that water rights tied to the land and then preserved in 

conservation easements for ecological purposes could be labeled “abandoned.”419  A tribe 

considering applying water rights to a conservation easement on fee simple land should 

consult state water laws and apply for an instream water right, if available.420 On the other 

hand, a conservation easement could protect water and riparian habitat within the borders 

of the conservation easement property simply by protecting the land from development. 

Examples of tribal uses of conservation easements 

The Confederated Salish and Kootenai Tribes of the Flathead Reservation jointly purchased 

the first of two conservation easement properties with the Swan Ecosystem Center in 

2006.421 The purchase was facilitated by the Trust for Public Land, with funding from 

Bonneville Power Administration.422The property lies on Elk Creek, an important spawning 

stream for native bull trout.423 The Tribes, Swan Ecosystem Center, and Montana Fish, 

Wildlife and Parks jointly manage the land, and the Bonneville Power Administration holds 

the conservation easement.424 The Tribes purchased a second conservation easement in 

2011.425 The property encompasses 146.8 acres of riparian area along the Flathead 

River.426 Once again, the purchase was funded by the Bonneville Power Administration, and 

the Tribes worked closely with the Montana Department of Fish and Game to design an 

easement that would help preserve the native fishery.427 

Are conservation easements a good strategy for your tribe? 

The ways in which tribes may use conservation easements to create additional protections 

for non-consumptive uses remains largely an unexplored frontier. CSKT Water Quality 

Program Manager Paula Webster explains that conservation easements are a useful tool, 

but not the CSKT’s preferred strategy.428 “Conservation easements are expensive – we’d 

prefer to buy the land outright. That’s part of our strategy with going green – buying back 

our lands so we can administer the resources on them.”429 Nonetheless, Paula notes that 

                                                        
419 See, e.g., Jones et al., supra note 411 at 6 (discussing water rights issues). 
420 See discussion in Chapter 4 about state instream flow laws. 
421 Elk Creek Conservation Area, SWAN ECOSYSTEM CENTER, 

http://www.swanecosystemcenter.org/Elk_Creek_Conservation.html (last visited Feb. 18, 2014). 
422 Id. 
423 The Trust for Public Land, Press Release: 1,706 Acres Protected in Swan Valley (MT), Sept. 26, 2006. 
424 Id. 
425 Success Stories: Conrad Drive Fisheries Conservation Area, RIVER TO LAKE INITIATIVE, 

http://www.flatheadrivertolake.org/index.php/success-stories/#Conrad%20Drive (last visited Feb. 18, 

2014). 
426 Id. 
427 Id. 
428 In-person interview with Paula Webster, CSKT Water Quality Program Manager, Flathead Reservation 

(Apr. 22, 2014). 
429 Id.  

http://www.swanecosystemcenter.org/Elk_Creek_Conservation.html
http://www.flatheadrivertolake.org/index.php/success-stories/#Conrad%20Drive
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easements can be the best option when private property owners are not willing to sell their 

lands outright. When the Tribes are not able to purchase the land outright, CSKT has used 

these easements as an alternative means of protecting important resources.430 

As is true anytime a tribe chooses to involve outside entities in achieving tribal objectives, 

the tribe must carefully consider whether the outside entity is the appropriate partner. 

When a tribe is acting as a holder or grantor, as when engaging in a contractual 

relationship with other organizations, the tribe’s sovereign immunity is at issue.431  In 

order to develop contractual relationships with non-tribal entities, the outside entity often 

insists that the tribe waive its sovereign immunity for the limited purposes of the 

contractual relationship.432 Although sovereign immunity waivers should not be seen as 

complete bars to creating productive partnerships with outside entities, such waivers 

should always be limited if possible.433   

Two good resources for tribes considering implementing conservation easements or 

similar conservation strategies are: Elizabeth Byers and Karin Marchetti Ponte, The 

Conservation Easement Handbook (2005); and Beth Rose Middleton, Trust in the Land: New 

Directions in Tribal Conservation (2011).  

  

  

                                                        
430 Id. 
431 Tribes, like other governments, cannot be sued for contractual violations without their consent. “As a 

matter of federal law, an Indian tribe is subject to suit only where Congress has authorized the suit or the 

tribe has waived its immunity.” Kiowa Tribe of Oklahoma v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998). 
432 See MIDDLETON, supra note 409, at 24.  See also the discussion in Chapter 3 about accessing tribal lands for 

monitoring purposes. 
433 For a thorough discussion of considerations regarding tribal sovereign immunity and waivers, see Patrice 

H. Kunesh, Tribal Self-Determination in the Age of Scarcity, 54 S.D. L. REV. 398 (2009). 
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Chapter 8: Irrigating for Instream Flows and Traditional 
Plants 

As demonstrated throughout the previous chapters, many attempts to protect non-
consumptive uses of tribal waters have been challenged in the courts. Internally, tribal 
decision-makers may determine that the risks associated with the strategies discussed 
above render them inopportune. If the tribe determines that enacting an instream flow, 
negotiating a settlement agreement, or leveraging federal laws is not in the tribe’s best 
interest, it may consider another unorthodox solution: irrigating for non-consumptive 
purposes. 

In this chapter we discuss two strategies that involve irrigating but may nonetheless 
achieve the tribe’s non-consumptive goals. The first strategy is the most involved: 
developing an irrigation project downstream of a targeted stream stretch. The second 
strategy works within the established Indian federal reserved rights framework  and relies 
on existing geographic features: irrigating traditional plants on the reservation. Both of 
these strategies, to our knowledge, are untested on the ground. 

Part One: Flows Incidental to Irrigation Projects 

Irrigated agriculture has a reputation of being inimical to instream flows. But the 
development of an irrigation project can be designed to create additional flows in an 
upstream stretch of river that the tribe is interested in restoring. This section provides a 
brief overview of how developing a tribal irrigation project could incidentally create 
additional flows in a targeted stream stretch.  
 
Below we take a cursory look at initial considerations for whether an irrigation project may 
be feasible on the reservation. We describe the Wind River Tribes’ Riverton East Proposal, 
which would result in flows in the Little Wind River434 as an example of how such a project 
may be designed.  

Developing an irrigation project for streamflows 

When irrigating for instream flows, the tribe simply applies senior water rights to an 
irrigation use at a point downstream of the targeted stretch of river. Junior appropriators 
are legally required to leave enough water in the river to fulfill the exercise of downstream 
senior rights. Thus, even on over-allocated stream systems, the existence and application of 
downstream senior rights can preserve flows delivering water to the point of application. 
 
If the tribe is considering this approach, the irrigation project should be viable on its own. 
Resource managers well understand the magnitude of constructing a new irrigation project 

                                                        
434 Recall that the Big Horn III decision essentially foreclosed the option of exercising an instream flow right 

for the Tribes, as discussed in Chapter 3. 
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– it  is not a challenge to be undertaken lightly. The tribe should consider several crucial 
questions, including:  

 Is there land suitable for an irrigation project downstream of the stretch of interest?  
 Is there community support to develop such a project?  
 Would such a development bring additional benefits to the tribe, such as jobs or 

tribal revenue?  
 Does the tribe have funds to independently develop the project? Are there viable 

potential partners?  
 Does the proposal stand up under a feasibility assessment? 

These questions should be considered early in the project team’s discussions. An example 
of a feasibility assessment is discussed below, using a proposal from the Wind River 
Reservation in Wyoming. 

How would such a proposal work? 

Using an irrigation project to create additional flows in a particular stretch of stream 
requires particular characteristics of the tribal water right and geography of the 
reservation. First, the tribe needs a right to surface water that can be applied below the 
stream segment of interest. This right will need to be senior to, or have an earlier priority 
date than, competing upstream uses. The reservation geography and conditions will also 
need to be conducive to agricultural development. Is there suitable land for farming 
downstream? Can the potential farmland be feasibly developed for irrigation? Some tribes 
in the Colorado River Basin have reservation lands thousands of feet in elevation above 
their potential water source where irrigation may not be feasible (e.g., on the rim of the 
Grand Canyon). Others tribes have reservations where agricultural irrigation could more 
feasibly be developed.  
 
The irrigation for instream flows approach has several benefits. First, because treaties and 
even court decrees often explicitly mention Indian agriculture or irrigation, the tribe will 
likely avoid legal challenges concerning the permissible use of Indian federal reserved 
rights. Thus, the tribe may be able to avoid the cost of litigation while developing a viable 
agricultural project. Furthermore, many tribes in the Colorado River Basin have benefited 
from the jobs and revenue provided by viable agricultural projects.435 However, developing 
a project like this requires a substantial investment; the project should be viable on its own 
terms before the tribe commits substantial resources to project development. 

                                                        
435 For instance, the Ak-Chin Indian Community runs one of the largest farms in the United States. The farm is 

presently doing “better than ever” and is now producing crops on approximately 15,000 acres. The Tribe 

grows alfalfa for dairies, barley, milo maize, potatoes, corn for silage, and various other crops. Farming 

activities have provided the Community with jobs and revenue to support community services. In-person 

interview with Leona Kakar, Ak-Chin Indian Reservation (Nov. 15, 2012).  
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The Riverton East Proposal 

For some time, the Wind River Tribes in Wyoming have been considering creating 

additional flows in the Little Wind River through the development of a downstream 

agricultural project. As discussed above in Chapters 3 and 4, the Wind River Tribes were 

prevented from enforcing an instream flow on the Wind River Reservation in Big Horn III. 

In the aftermath of this unfavorable opinion, the Tribes remained committed to restoring 

the Little Wind River fisheries. During an interview in 2012 with Terry Baptiste, the Deputy 

Water Engineer for the Wind River Reservation, Baptiste explained that the Tribes had 

been developing creative proposals that could achieve their ultimate objective of restoring 

the Little Wind River.436 One of these potential options, the Riverton East Irrigation Project, 

would involve developing an irrigation project downstream of a target segment of the Little 

Wind River.  

The proposed Riverton East Irrigation Project would be a 3,814 acre irrigation project 
located on the east side of the Wind River near the confluence of the Little Wind River and 
the Wind River. It would be supplied by 17,544 acre feet of water annually and would have 
a priority date of 1868.437 The detailed feasibility assessment on the project involved 
reaching out to a number of agri-businesses, and confirmed the regional need for additional 
agricultural production of alfalfa cubes, malt barley, sugar beets, and alfalfa hay. The 
feasibility study also involved a detailed soil analysis as well as environmental, cultural, 
and geologic evaluations that supported moving forward with the project.  

Despite these promising findings, if the Wind River Tribes decide to move forward with the 
project, there could be considerable tradeoffs. Paradoxically, the feasibility study noted that 
there were “concerns [ ] related to reducing river flows and resulting impacts on the 
fishery, primarily sauger and burbot.”438 While the project has the potential to enhance 
flows upstream on the river, it could negatively affect water quality and quantity 
downstream of the diversions. Moving forward with the project would also involve a 
substantial commitment of tribal resources. The cost of project development was estimated 
at 10 million dollars with additional annual operating costs of $144,800 per acre.439  

Feasibility studies, like the Riverton East Irrigation Project, are crucial for a tribe to 
determine the economic feasibility of projects as well as to determine potential positive 
and negative impacts on tribal resources.  

                                                        
436 Interview with Terry Baptiste, Deputy Water Engineer for the Wind River Reservation (Sept. 11, 2012) 

(notes on file with author). 
437 Riverton East Irrigation Project: Level II Feasibility Study. Wyoming Water Development Commission. 

Nelson Engineering. Jackson, Wyoming. November, 2001. Accessed at 

http://library.wrds.uwyo.edu/wwdcrept/Riverton/Riverton_East-

Irrigation_Project_Level_II_Feasibility_Study-Executive_Summary-2001.pdf on 5/9/2014.  
438 Id.  
439 Id. at Executive Summary D. 
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Part Two: Irrigating Traditional Plants 

Certain uses of Indian federal reserved rights are sometimes challenged as contrary to the 

purpose of the reservation, and thus unprotected by federal reserved rights law (see 

discussion of permissible uses in Chapter 3). However, the application of Indian federal 

reserved rights for agricultural purposes has rarely been challenged. Many native peoples 

traditionally harvested plants for subsistence, medicinal or cultural use from wetland and 

riparian areas. Although the desire to maintain these practices may remain strong in many 

native communities, these plants cannot survive without adequate water resources. 

Establishing irrigation practices for traditional or medicinal native plants may provide a 

means to maintain the conditions necessary for these plants’ survival.  

 

Irrigating wetlands may be particularly attractive for tribes that have language in their 

decrees or settlements that restricts their water use to on-reservation agriculture. 

However, this method, like every other method discussed in this guide, has its pros and 

cons. The geography of the reservation is an important factor in the feasibility of this 

strategy. A small diversion to a wetland or riparian area may be easily accomplished. If 

historic wetlands no longer exist, it may be more difficult to enhance native plant 

communities.  
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Chapter 9: Summary and Key Points 

In each of the preceding chapters, we address a different strategy to protect non-

consumptive uses of Indian federal reserved rights on the reservation.440 These strategies 

approach the protection of non-consumptive uses from different angles; some involve 

actions that can be taken by the tribe as an independent actor, others require involvement 

of the courts, states or Congress. We have tried to incorporate the advice offered by tribal 

officials whenever possible. This chapter offers general advice applicable to all strategies 

addressed above and provides a brief summary of the key points garnered from prior 

chapters. 

In Tribal Jurisdiction Over Water Quality and Quantity, attorneys Jane Marx, Jana Walker, 

and Susan Williams provide a list of “factors that weigh heavily in favor of success” when 

tribes are pursuing non-consumptive use protections. Efforts that can be generally helpful 

include441: 

 Developing tribal water agencies, whose missions and relationships to the tribal and 

legislative and judicial branches is well understood, to solve high priority water 

quantity and quality problems; 

 Assuring that the position taken by the tribal government reflects the voice of the 

reservation; 

 Promoting consistency in leadership, staff, consultants, and attorneys; 

 Using qualified outside staff, consultants and professionals where necessary, but 

also developing tribal expertise; 

 Complying with all federal laws and procedures; 

 Communicating with state and federal agencies to develop those standards; and, 

 Looking beyond what is available in federal and state grants and consider the long-

term commitment of tribal funds to sustain these efforts.  

Keeping this broad advice in mind, below we have summarized each chapter to emphasize 

key points.  

In Chapter One, we introduce the strategies addressed in Restoring Sacred Waters and 

provide an overview of the materials herein.   

                                                        
440 A variety of potential strategies remain unaddressed, including, but not limited to, efforts such as riparian 

and stream restoration efforts or the protection of certain water features as sacred sites. 
441 Jane Marx, Jana L. Walker, and Susan M. Williams, Tribal Jurisdiction Over Water Quality and Quantity. 43. 

S.D. L. Rev. 315 (1998).    
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Chapter One Key Points:  Introduction 

 Tribal communities have a unique connection to water resources. 
 Many tribes traditionally used water for a range of  non-consumptive purposes, 

including traditional, ceremonial, and fishing practices. Some tribes in the Colorado 
River Basin are seeking to apply their Indian federal reserve rights to non-
consumptive uses. 

 Tribes have encountered challenges when seeking to apply their federal reserved 
rights to non-consumptive uses in modern times; we can learn from their trials and 
experiences. 

 The purpose of this guide is to provide an overview of strategies, case studies, and 
potential legal and political issues that may arise when pursuing non-consumptive 
use protections; the project team, tribal council and their legal and technical experts 
will decide which strategies, if any, are best for the tribe. 

 This guide is not intended to provide legal advice. Project teams should consult tribal 
counsel for legal advice when considering the strategies herein.   

In Chapter Two we discussed the importance of establishing a project team when first 

considering non-consumptive use protections. The project team will gauge community 

support and political consensus for the proposed project. Chapter Two also covers 

foundational matters relating to the collection of scientific data and relevant legal and 

policy information. We provide an overview of two methods of determining instream flow 

needs for the purpose of demonstrating how certain information will be utilized later in the 

process.  

Chapter Two Key Points: Gathering Information and Starting the Process 

 Hydrologic data, ecological conditions, and a comprehensive water budget help 
provide the project team with a more complete picture when contemplating non-
consumptive use protections.  

 It is important to select a well-rounded project team composed of members with 
scientific, legal and political expertise. 

 The project team should meet with the tribal community and tribal council to identify 
major goals and assess community consensus. 

 The project team may need to conduct additional research to address gaps in 
information; this may involve hiring outside consultants. 

 Funding is a crucial consideration when selecting non-consumptive use strategies. 

In Chapter Three we provided an overview of the legal foundations of Indian federal 

reserved rights and introduce issues that may implicate non-consumptive tribal water 

uses.   
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Chapter Three Key Points: Indian Federal Reserved Rights Law 

 Indian federal reserved rights are based on rights reserved by tribes in treaties and 
are very different from state water rights; many aspects of the ways in which tribes 
may use these rights have not yet been defined. 

 There is limited precedent addressing non-consumptive uses of federal reserved 
rights generally; there is even less precedent addressing the use of Indian federal 
reserved rights for non-consumptive uses. 

 Treaty language and the purpose of the reservation play an important role in 
determining the scope of Indian federal reserved rights. 

 Tribes have authority to regulate Indian federal reserved rights on the reservation, 
but they may or may not have authority to regulate state water rights users on fee 
land.  

 Non-consumptive uses are likely acceptable under the Indian federal reserved rights 
doctrine. 

 The state may not regulate Indian federal reserved rights in a manner that impedes 
those rights (although Wyoming Tribes may be subject to the restrictions articulated 
in Big Horn III).  

 This chapter involves an academic look at legal issues surrounding Indian federal 
reserved rights; for legal advice tribes should consult with tribal attorneys.  

In Chapter Four we took a closer look at using Indian federal reserved rights for instream 

flows.  

Chapter Four:  Using Indian Federal Reserved Rights for Instream Flows 

 One of the most common protections tribes are seeking for non-consumptive issues is 
instream flow rights.  

 Tribes are not subject to state instream flow laws unless seeking to appropriate state 
water rights for instream flows (with the exception of the limitations put on Wyoming 
tribes by the Big Horn III decision). 

 Instream flow methodologies may require collecting a range of hydrologic, biologic, 
and legal data.  

 Incorporating instream flow provisions into tribal codes is an essential step in 
enforcing on-reservation instream flows. 

 It is most likely acceptable to use Indian federal reserved rights for non-consumptive 
purposes under the Winters doctrine (unless those rights have been restricted in 
settlement language or in a court decree). 

 Tribe may fully exercise their reserved water rights even if doing so causes harm to 
state water users with junior priority dates. 

One of the surest ways of protecting non-consumptive uses is through terms negotiated in 

settlement agreements. Negotiating non-consumptive use protections for settlement 

agreements  is described in Chapter Five. Settlement agreements ratified by Congress 
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provide a unique opportunity to avoid legal hurdles while arriving at acceptable 

agreements with state and federal governments.  

Chapter Five: Negotiating for Non-consumptive Uses in Settlement 
Agreements 

 Settlement agreements offer an opportunity to define, protect and determine the 
administration of non-consumptive uses.  

 Tribes may need to compromise to reach a settlement agreement.  
 Getting Congress to approve settlement legislation may require including diverse 

stakeholders in negotiations and hiring a lobbyist. 
 Settlements are a great way to avoid the legal uncertainties of general stream 

adjudications. 

Passing a tribal code protecting the tribe’s sovereign objectives is an exercise of tribal 

authority that is crucial to reinforcing its authority to manage natural resources on the 

reservation. In Chapter Six we discuss the pros and cons of enacting a tribal code and 

provide examples of the ways in which tribes have incorporated such provisions into their 

codes.  

Chapter Six: Protecting Non-Consumptive Uses in Tribal Water Codes 

 Tribes can develop tribal water codes to regulate water resources on the reservation.  
 Although development and enforcement of a water code requires a substantial 

commitment of tribal resources, there can be major benefits to exercising this 
authority . 

 Tribal codes can enforce instream flows on the reservation. 
 One barrier to enacting a tribal water code is the secretarial moratorium on water 

code approvals; however, this barrier can be bypassed  through an amendment to the 
tribal constitution (which also must be approved by the Secretary of the Interior).  

Chapter Seven explains how the Clean Water Act (CWA), Endangered Species Act (ESA), 

and conservation easements can be effective methods of protecting non-consumptive 

values while avoiding federal reserved rights issues. Although these laws are not designed 

to provide additional flows in reservation streams, they may incidentally do so. However, 

evoking the protections of the CWA and ESA may inadvertently restrict other tribal 

development goals; thus, these methods should be used carefully.  

Chapter Seven: Other Legal Tools 

 Tribes may be able to evoke protections under the Clean Water Act (CWA) and 
Endangered Species Act (ESA) that incidentally create additional flows in reservation 
streams.  



 

- 105 - 
 

 Tribes with TAS status under the CWA can create standards more stringent than state 
standards, including thermal standards.  

 The ESA is designed to protect vulnerable species and  may prove restrictive for the 
long-term management of streams. 

 Conservation easements can be used to protect riparian areas and could potentially 
create additional streamflows. However, tribes may prefer to purchase lands outright. 

In Chapter Eight we introduced a bit of a wildcard: irrigating to preserve non-consumptive 

use values. Although generally untested, this strategy may be worth exploring, particularly 

if the tribe has encountered difficulties with other strategies discussed above.   

Chapter Eight: Irrigating for Instream Flows and Traditional Plants 

 Strategic development of irrigated agriculture could effectively create additional flows 
upstream of the irrigation project. 

 Irrigation projects are expensive to develop and should be feasible standing alone.  
 One potential side effect of these projects could be adverse stream implications 

downstream. 
 Irrigating traditional plants may provide an opportunity to support wetland 

ecosystems while avoiding certain legal issues. 

 

We hope that this guide has been informative and has provided you with a few ideas for 

protecting non-consumptive uses on the reservation. We would once again like to thank all 

of those who have contributed their invaluable insight into these issues and shared their 

experiences on the ground. The discussion above is not comprehensive; there are a range 

of other options outside of the scope of this guide that may nonetheless provide additional 

opportunities for tribes.442 Ultimately, it will be through the exercise of self-determination 

and harnessing the input of the tribal council, professionals, and community members that 

the tribe will be able to best determine how to fulfill their non-consumptive water use 

goals.   

 

                                                        
442 For instance, on-the-ground restoration activities are an obvious practical approach with numerous 

benefits. The purchase of additional lands with accompanying water rights, and other creative options can 

also result in desired outcomes. Other potential protections for tribal waters could arise if they are protected 

as sacred sites. Project teams will want to explore as of these options as the begin assessing possible 

protections.  


