








New Center Advisory 
Board Members Named

Eight new members joined 
the Center’s Advisory Board 
in January. Added were Dr.
Philip E. Austin, President,
Colorado State University;
Bruce E. Babbitt, former 
governor of Arizona and part­
ner, Steptoe & Johnson,
Phoenix; Dr. John A.
Cordes, Dean of the Gradu­
ate School, Colorado School 
of Mines; Charles A. Mar- 
golf, Vice President,
Colowyo Coal Company;
Lorraine Mintzmeyer,
Rocky Mountain Regional Di­
rector, National Park Service;
Kenneth Salazar, Counsel to 
the Colorado Governor; Wil­
liam D. Schulze, Professor 
Colorado; and Karin P. Sheldon, Senior Counsel, The 
Wilderness Society. In addition, Clyde O. Martz, of the 
Denver firm of Davis, Graham & Stubbs, rejoined the Board. 
Mr. Martz served as chair of the Board between 1981 and 
1986.

Two New Center 
Publications Available

PROCEEDINGS OF THE 
SINO-AMERICAN 

CONFERENCE ON 
ENVIRONMENTAL LAW

Beijing, People's Republic of China 
August 16-18, 1987

I f

1987.8.16-18.

Proceedings of the Sino-American Conference on Envi­
ronmental Lawhas now been published as a book. This book 
contains papers prepared in connection with a conference on

Chinese and U.S. environmental law held in Beijing in August 
1987. There are thirteen papers by Chinese authors provid­
ing perhaps the most comprehensive treatment presently 
available regarding the rapidly developing systems of envi­
ronmental law in China. The nine U.S. papers address the 
major aspects of the American system of environmental law. 
This book is available for $10 from the Center.

A new Center Occasional Paper, “Transferring Water 
Rights in the Western States—A Comparison of Policies and 
Procedures,” is now available. Authored by Bonnie Colby, 
Mark McGinnis, Ken Rait, and Richard Wahl, this 90-page 
document contains a detailed description of the procedures 
involved in changing a water right with special reference to 
Arizona, Colorado, Idaho, Montana, New Mexico, Utah, and 
Wyoming. Transfers of Bureau of Reclamation-supplied 
water also are treated. This report is available for $12.

Udall is 1988-89 
Moses Scholar

Stewart L. Udall was the Law School’s Raphael J. Moses 
Natural Resources Scholar this year. Mr. Udall visited the 
Law School January 24-27,1989, as the Moses Scholar. He 
lectured to classes on Indian law, water resources, and 
advanced natural resources and met informally with stu­
dents, lawfaculty, andotherfacultyfromtheBouldercampus. 
He delivered a public lecture, “Reflections on the Ecological 
Revolution,” and served as keynote speaker for the second 
annual National Association of Environmental Law Societies 
conference, held at the University of Colorado January 26- 
28.

Stewart L. Udall
Mr. Udall served as Secretary of the Interior under Presi­

dents Kennedy and Johnson between 1961 and 1969. Prior 
to that, he had been a Congressman from Arizona. He has 
authored several books, including The Quiet Crisis (a best 
seller in 1963; an updated version is coming out soon), and 
numerous articles related to environmental concerns and 
other issues. His most recent work, To the Inland Empire: 
Coronado and the Spanish Legacy (1987) celebrates His­
panic contributions to our history.

The Raphael J. Moses Natural Resources Scholar was 
established at the University of Colorado School of Law in 
1988. Clyde O. Martz served as the first Moses Scholar.

Bruce E. B a bb itt, f o rmer  
governor of Arizona and new 
member of the Center's Advisory 
Board, will present the luncheon 
talk at Boundaries and Water, 
June 7.

of Economics, University of
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Saunders is 1988-89 NRLC Distinguished Visitor
Glenn G. Saunders, a founding partner of the Denver law 

firm Saunders, Snyder, Ross & Dickson, was the Natural 
Resources Distinguished Visitor at the University of Colorado 
School of Law, February 15-16,1989. Saunders was counsel 
to the Denver Water Board for much of his legal career, which 
began in 1929.

During his visit, Mr. Saunders spoke to students in Profes­
sor Wilkinson’s advanced natural resources seminar and in 
Professor Getches’ water law class. A reception was held in 
his honor at the School of Law on February 15.

Mr. Saunders recently authored the Center Occasional 
Paper, “Reflections on Sixty Years of Water Law Practice.”
The second part of this paper appears in this issue of 
Resources Law Notes. Glenn G. Saunders addresses water law class.

New Roles for the Bureau of Reclamation

The report goes on to discuss some ways in which the 
Bureau could facilitate more efficient resource management, 
such as improved systems analysis of multi-reservoir sys­
tems to enhance their dependable yield, nonfederal opera­
tion of Bureau facilities, transfer of title of facilities to water 
districts, developing a water marketing policy to allow con­
tractors to sublease water at a profit, and increased roles in 
the areas of groundwater management and water quality.

How seriously should one take these claims? Some critics 
of the Bureau feel that the report was largely a public relations 
campaign and that the agency would proceed with business 
as usual. Indeed, although Assessment ‘87  indicates that

* Dr. Wahl has been a member of the economics staff for 10 years 
in the Office of Policy Analysis of the U.S. Department of the 
Interior. He was a Visiting Fellow at the Natural Resources Law 
Center during the fall semester, 1988, where he worked on the 
Center’s project on market transfers of water. The views in this 
article are those of the author and do not necessarily reflect the 
views of the Department of the Interior. This article is drawn, in 
part, from the author's book Markets for Federal Water: 
Subsidies, Property Rights, and the Bureau of Reclamation, to be 
published this year by Resources for the Future.

. . .  in some ways the Bureau has 
already seen some changes 
since the issuing of 
'87.

“decades-old legal authorities and policies based on the 
Bureau’s traditional role in the West must give way to new 
laws and policies which encourage efficient resource man­
agement,” no package of general amendments to Reclama­
tion legislation has been forthcoming and, therefore, the 
financial and regulatory framework of the program remains 
essentially unaltered. Too, it would be difficult to expect the 
personnel making up the agency, with specific training in dam 
design and construction, to easily accommodate a different 
role.

However, in some ways the Bureau has already seen 
some changes since the issuing of Assessment ‘87. It moved 
most of its Washington, D.C., headquarters staff to join the 
Engineering and Research staff in Denver. Although not 
guaranteeing any change in direction, a move of such major 
proportions does something to shake up an agency. On a 
more substantive policy note, on December 16,1988, the De­
partment of the Interior issued a set of principles designed to 
guide Bureau of Reclamation review and approval of re­
quests for voluntary transfers of water involving Bureau of 
Reclamation facilities. In brief, this policy says that the 
Bureau of Reclamation will facilitate transfer requests that 
are brought to the agency, so long as the transfers comply 
with applicable state and federal law and do not injure third- 
parties (parties other than the buyer and seller of the water). 
Transfers may be short-term or long-term leases, permanent 
sales, or dry-year option agreements. The policy also makes 
clear that, beyond the water user repayment required by

Richard W. Wahl*

In 1987 a rather remarkable 
thing happened: the Bureau of 
Reclamation, the federal agency 
charged with constructing water 
facilities and multi-purpose dams 
in the western states, issued a 
short report indicating that its mis­
sion should change. The Assess­
ment ‘87  report indicated that

The Bureau’s primary role as the 
developer of large federally financed agricultural projects is 
drawing to a close... The Bureau of Reclamation must change 
from an agency based on federally supported construction to 
one based on resource management.
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federal contracts and law, the federal government does not 
intend to burden such transfers with additional federal 
charges—the transferring parties are free to work out the 
financial terms of the transaction.

This water transfer policy may be the first substantive 
policy redirection of the new Bureau. However, this policy can 
also be seen as resulting from a gradual evolutionary proc­
ess, rather than a sudden or significant departure from past 
agency practice.

Evolution of Reclamation Law
The Bureau of Reclamation was established by the Rec­

lamation Act of 1902 to provide irrigation water supplies on 
landholdings of 160 acres or less. The social goals of the 
program were to assist in settling the arid west with small 
family farms. However, almost immediately, the water sup­
plies were seen as valuable for other uses. In 1906 the Town 
Sites Act authorized the Secretary to contract for the sale of 
water to towns or cities in the immediate vicinity of irrigation 
projects, and to lease surplus hydropower (not needed for ir­
rigation pumping) for municipal and other uses, provided that 
the leases not “impair the efficiency of the irrigation project.” 
An even more general authority to contract for water from 
irrigation projects for purposes other than irrigation was 
provided by the Miscellaneous Purposes Act of 1920. For a 
somewhat different purpose, the Warren Act of 1911 allowed 
the Secretary of the Interior to contract out excess project 
capacity to nonproject individuals, districts, and associations 
for the purpose of storing or transporting nonproject water. 
So, even in the early years of the program, reallocating 
project water and facilities from irrigation uses to other newly 
developing uses was seen as important for western develop­
ment. The current attempt to clarify the rules under which 
water that is already under contract can be transferred to new 
uses can be seen as furthering the same goal.

Past Water Transfer Activity
The Bureau has been a party to transfers of water for many 

years. Annual rentals of water from the federal reservoirs on 
the Upper Snake River date back to the 1930s and are 
explicitly recognized in Bureau of Reclamation contracts with 
water users. In 1972, the Utah Power 
and Light Company obtained 6,000 
acre-feet of water from two irrigation 
companies in the federal Emery 
County project for power plant cool­
ing. During the 1976-77 drought in >*• -  
California, the Bureau of Reclamation 
operated a water bank in which some 
45,000 acre feet of water changed 
hands for total payments of $2.2 mil­
lion. The City of Casper, Wyoming, is 
paying the nearby Casper-Alcova Irri­
gation District for canal lining on por­
tions of the district’s fifty-nine-mile 
canal and 190-mile lateral system in 
order to reduce seepage. The ex­
change is intended to provide the city 
with 7,000 acre-feet of water. One of

the most notable examples of a functioning water market is in 
the Northern Colorado Water Conservancy District around 
the Ft. Collins area, where shares of Colorado Big Thompson 
Project water have, for years, been sold at market value.

Perhaps the most dramatic recent examples of water 
transfers are the agreements reached between the Imperial 
Irrigation District and the Metropolitan Water District of 
Southern California. Imperial diverts about 3 million acre feet 
annually of Colorado River water, which represents nearly 
25% of the total diversions from the river. In the fall of 1988, 
Metropolitan and Imperial reached an agreement under 
which Metropolitan will pay Imperial to fund conservation 
measures within the irrigation district that would salvage 
100,000 acre-feet of water annually for diversion to Metro­
politan’s service area. Metropolitan will pay Imperial $92 
million for construction of the conservation facilities, $3.1 
million annually for operation and maintenance, and $23 mil­
lion in five annual installments for indirect costs. The same 
two entities reached a separate agreement under which 
Metropolitan can fund lining of the earthen All-American 
Canal (a federally constructed facility which transports water 
from the Colorado River to the irrigation district) in exchange 
for the conserved water. Both state and federal studies 
indicate that there is potential for at least another 100,000 
acre-feet of conservation within Imperial—which may pro­
vide the basisforfuture agreements between the two entities.

The Larger Context
Because of the extensive facilities of the Bureau in the 

seventeen Western states, similar transfers are likely to be 
important to the future development of these states. The 
Bureau supplies about 27 million acre-feet of water for 
irrigation annually, about 3 million acre-feet for municipal and 
industrial use, and about 1 million acre-feet for other uses. 
Irrigation water is delivered to about 10 million acres of 
farmland. Although this represents, on average, only about 
20% of the irrigated acreage in these states, the Bureau 
delivers water to more than 40% of the irrigated acreage in 
some states. However, these figures may under-represent 
the potential importance of the Bureau of Reclamation in 
water transfers since the Bureau controls major storage and

"Glen Canyon Dam," a pastel by Ann-Marie Kuczun, illustrates one project of the Bureau of 
Reclamation.
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. . . irrigation water users are 
responsible, on average, for 
paying less than 15% of irrigation 
construction costs.

conveyance facilities in several states (such as the Central 
Valley Project in California and the Central Arizona Project).

The impetus for such voluntary transfers is not surprising 
for another reason. Contracts for project water deliveries 
confer a property interest to the Bureau’s water contractors. 
Given the terms of the Reclamation subsidy for irrigation, 
these rights are quite valuable. Under Reclamation law, 
repayment for construction costs is interest-free over 40- 
years. In addition, since 1939 there has been a statutory 
provision that repayment by water districts can be capped at 
their estimated “ability to pay,” based on an analysis of 
expected farm income. The result of these two provisions is 
that irrigation water users are responsible, on average, for 
paying less than 15% of irrigation construction costs. The 
benefits of this subsidy enhanced agricultural income or 
became incorporated into the higher value of irrigated land 
when parcels of project land were resold. Therefore, the 
contractual rights to water deliveries are property interests of 
the current landowner, and it is not surprising to see water- 
user support for the transferability of these interests.

Potential for Future Water Transfer Activity
What type of future water transfers are we likely to see? Of 

course, the conditions which create the economic demand for 
transfers are going to vary from one situation to another and 
would not be possible to predict. In fact, that is the point of 
facilitating transfers—project planners cannot accurately 
predict the patterns of economic development and water 
demands 100 years into the future (the typical planning 
horizon for Bureau projects). But, based on past experience 
and transfers currently under consideration, one can expect 
transfers to be useful in the following general situations. 
Where there is increasing urban growth, purchases of water 
from agricultural uses are likely to be an inexpensive source 
of supply, as is payment for irrigation conservation measures. 
Agricultural producers with high value or perennial crops will 
be willing to purchase water from other agricultural users, 
especially during drought periods.

One could also speculate on some potential future situ­
ations where transfers might prove useful, even though they 
have not been employed to date. In areas where agricultural 
drainage is found to cause problems of contamination (such 
as the selenium poisoning in the Kesterson National Wildlife 
Refuge), sale of the irrigation water and removing from 
production the irrigation lands with severe drainage problems 
will be one way to achieve a better use of the water and land 
resources, as well as providing compensation for farmers. 
Meeting the water demands and the international treaty re­
quirements with Mexico on the Colorado River will place in­
creasing demands on water use in that basin. Watertransfers

based on already established compact allocations and water 
contracts may eventually prove to be one way of assuring the 
most efficient use of water in this arid region, while still 
protecting previously established property interests.
Other Changes in the Bureau

Besides issuing a policy on water transfers, what other 
actions have been taken by the Bureau that would indicate 
the agency’s seriousness about the various initiatives pro­
posed in Assessment ‘87? As noted, the report places 
emphasis on transferring greater control over and responsi­
bility for operation and maintenance of existing projects by 
water users. There are some recent notable examples: 
districts along the Friant-Kern Canal, the Madera Canal, and 
the Tehama-Colusa Canal in the Central Valley Project in 
California have taken over responsibility for operation and 
maintenance of these facilities. The districts were motivated 
by an interest in greater control over project works. In addi­
tion, they believe they can operate the facilities at lower cost 
than the Bureau of Reclamation. These actions were initiated 
before the issuing of Assessment ‘87 and extend the Bu­
reau’s long-standing policy of transferring operation and 
maintenance responsibilities to water users.

. .  .the report places emphasis on 
transferring greater control over 
and responsibility for operation 
and maintenance of existing 
projects by water users.

The additional step of transfer of title to facilities is a new 
initiative. Already, some California districts have expressed 
interest in prepaying their remaining repayment obligation in 
order to take title to project facilities. Most such cases require 
case-by-case approval by Congress, and legislation for the 
California districts is pending. In a somewhat different vein, 
the Bureau took steps in 1988 to sell some of its financial 
assets to water users—the outstanding loans under its vari­
ous loan programs. Such a program could be logically ex­
tended to the outstanding repayment obligations for project 
construction or could be coupled with transfer of title to 
facilities.

Conclusions
Given the disruption accompanying the Bureau’s move to 

Denver and the accompanying staff reorganization, it may 
take some time for other initiatives to emerge from the Bureau 
that will move it in the new directions set out in Assessment 
‘87. As is the case with the actions taken to date, these other 
changes are likely to be ones not so much initiated by the 
agency as ones arising from the demands of the Bureau’s 
client water users, as well as the larger forces leading to 
changes in the way the western states manage their water 
resources.
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appropriated for all municipal purposes, the work of building 
a collection canal system and a tunnel under Jones Pass from 
the Williams Fork River to Clear Creek was still in the survey 
and design stage.

The idea developed to use an abandoned canal called the 
White Cap which ran from Clear Creek to a point on the Platte 
River where its outfall would mingle with various raw sewage 
outfalls in Denver before the polluted water would have to be 
used by others.

Denver had the good fortune that its outstanding engineer, 
George Bull, had been selected by the United States govern­
ment to approve various public works projects for a region 
including Colorado. His offices were in El Paso, Texas. 
Denver Water Board personnel presented to him a plan for 
immediate completion of the design of the Williams Fork 
system and its construction to meet the dilution water require­
ments of the State Health Department. It took no long 
explanatory process to convince Mr. Bull because he was 
already familiar with the program, having himself originally 
designed the outlines and assisted in the preparation of the 
appropriation filings.

During the construction for the project, the standards for 
sewage treatment were raised considerably so that mere 
dilution was no longer adequate. So the question of whether 
dilution of sewage is a beneficial use of water did not receive 
a judicial determination. But the physical system had thus 
been put into operation so as to bring water from western 
Colorado to the Platte River basin for customary beneficial 
uses. Instead of using the White Cap Canal, it was found 
economically feasible to drive the Vasquez Tunnel from Clear 
Creek into the Moffat Tunnel system, thus combining the 
waters of the Williams Fork River with those of the Fraser 
River for use in the Denver water system. Because these 
steps were purely mechanical and did not change the ulti­
mate purpose for which the water had been appropriated, no 
court proceedings were required for their consumation.
The “Metro Sewage” Decision

To accommodate Denver’s need to recycle its sanitary 
sewage so as to make it meet acceptable standards, it 
became necessary to move the place of return of Denver’s 
sewage effluent from above a majorditch to a point below that 
ditch. After the change, the ditch would no longer receive the

Williams Fork Spillway. Photo courtesy of the Denver W ater Board.

volume of the return flow. The ditch company contested the 
right of Denver to make this change, but the Supreme Court 
in Metropolitan Denver Sewage Disposal District No. 1 v. 
Farmers Reservoir and Irrigation Company, 179 Colo. 36, 
499 P.2d 1190 (1972), held that Denver, as the appropriator 
of the water which went through the sanitary sewers was not 
obligated to continue its early practices of returning such 
water to a natural watercourse at the same place as it had 
historically.

Developed Water
There is a type of water outside the “natural stream” water 

referred to in the constitution. That is water opened up by 
man’s activities, such as mining, which would not otherwise 
be part of a natural stream or nontributary aquifer: developed 
water.

I conceived this developed water concept in the case of 
Pikes Peak Golf Club Inc. v. Kuiper, 169 Colo. 309 455 P.2d 
882 (1969). In this case, one Roy Pring transformed an area 
underlain by impervious shale from a place where practically 
all of the water was consumed by plant life. Only occasionally 
did any spill into Fountain Creek, a tributary of the Arkansas 
River, so that 240 acre-feet of water annually was consumed 
on the parcel itself, an amount which never reached Fountain 
Creek. By draining the swampy area and husbanding the 
water very carefully, a golf course was created and, for the 
first time, substantial amounts of water spilled into Fountain 
Creek. The State Engineer claimed this water for appropria- 
tors on Fountain Creek and ordered the golf course to cease 
its operations and effectively deliver the 240 acre-feet that 
had formerly been consumed by plant life and evaporation, to 
water users on Fountain Creek. The Supreme Court held that 
the 240 acre-feet of water was not tributary water historically 
and therefore not subject to administration by the State 
Engineer under the priority system.

Salvaged Water
A distinction must be made between developed water and 

salvaged water. Developed water is water which was never 
part of a natural water course or the tributary ground water 
which is really part of a surface stream. Salvaged water is that 
which has been part of a natural stream or might become a 
part of such a stream but for changes brought about by the act

of man.
The leading case regarding sal­

vaged water is a decision written by 
Justice Edward C. Day, noted for his 
practical horse-sense approach to 
solving legal problems, in the Shel­
ton Farms Case. (Southeastern 
Colorado Water Conservancy Dis­
trict v. Shelton Farms, 187 Colo. 181, 
529 P.2d 1321 (1974)). It is well 
known that salt cedars in the bed of 
the Arkansas River, much like cot­
tonwood trees, evaporate large 
amounts of water from the stream in 
which they are located. In the Shelton 
Farms case, landowners who re­
moved salt cedars from their lands 
claimed a right to the saving to the 
stream brought about by such re­
moval. This was clearly not a new 
source of water and any attempt to 
define it or administer it so as not to
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injure senior appropriators of water would have been next to 
impossible. The Supreme Court rejected the salvage idea.

Recently, a retired Forest Service employee by the name 
of Red Giffen, wrote a letter to the editor of a Denver 
newspaper pointing out that in heavily forested areas very 
little of the precipitation, whether it be snow or rain, ever 
reaches the ground so as to get into the flowing streams. He 
pointed out that careful cutting of timber could result in much 
more water reaching flowing streams. Such cutting would 
leave stands of timber adjacent to clear cut areas where 
small, newly growing trees would not keep precipitation from 
reaching the ground. Such a procedure over wide areas could 
produce substantially more water in natural streams. The 
article did not note the cost of this type of timber operation or 
of replanting. Those costs would have to be weighed against 
the cost of cloud seeding in areas tributary to natural streams 
but where heavy timber cover would not prevent the precipi­
tation from reaching the streams. Such procedures seem to 
be far in the future when the population of the United States 
increases to the point where water supplies become a des­
perate necessity.
The “Vidler” Decision: The Question of 
Speculation

On the basis of distinguishing between “speculation” and 
“appropriation,” the Supreme Court has recently indicated 
that unless an appropriator knew where he was going to put 
the water, had a market for it, and could demonstrate that he 
had the water, he could not make an appropriation. This is the 
decision in Colorado River Water Conservation District v. 
Vidler Tunnel Water Co., 197 Colo. 413,594 P.2d 566 (1979). 
Within 60 days of this decision, the Colorado legislature 
passed definitive legislation to provide guidelines reaffirming 
the conditional decree statutes. (Colo. Rev. Sections 37-92- 
103(3)(a) and 305(9)(a) and (b) (1973 and 1988 Supp.).

In an earlier case (Taussig v. Moffat Tunnel Water and 
Development Co., 106 Colo. 384, 106 P.2d 363 (1940)), an 
appropriator from the tributaries of the Fraser River had 
simply said that he wanted to use the water in eastern 
Colorado, where he knew there was need for a supply. A 
decree for this appropriation was affirmed.

Under the earlier philosophy, the Highline Canal, 150 
miles in length, was built by English capital to serve land 
which had not yet even been patented and in which the 
settlers had not yet arrived to ultimately become water users. 
Appropriation was confirmed after settlers arrived, patented 
the land and put the water to use. Wheeler v. No. Colo. Irr. 
Co., 10 Colo. 582, 17 P. 487 (1888).

The four year requirement of a 
showing of due diligence was 
expected to weed out the 
speculators. . .

As has been correctly stated by the Supreme Court on 
several occasions, any water developer, whether public or 
private, could not well afford to make great expenditures of 
money in the development of a water resource in the present 
day without the assurance of a decree to entitle the developer 
to the water proposed to be put to beneficial use. It has always 
been recognized that such a decree, for its final effective­

ness, would be dependent on completing the appropriation 
with due diligence. To assure that the proposed appropriator 
was not merely speculating, but really intended to—and had 
the means of—completing his project, it was required that a 
showing be made every four years, in the case of a project 
taking many years to develop, that the proposed appropriator 
was diligently pursuing his appropriation. The four year 
requirement of a showing of due diligence was expected to 
weed out the speculators who might simply be attempting to 
tie up the water supply of a stream in the hope of someday 
finding a way to make use of the water. Vidler appeared to be 
a change of philosophy on the part of the Supreme Court from 
its philosophy in Taussig. However this may be, the definitive 
statute passed shortly after the decision in Vidler furnished 
the criteria on which future decisions of developers and 
courts must be based. This assumes, of course, that the 
legislature has the law-making power under our constitution 
and the Supreme Court is bound to follow the laws as passed 
by the legislature regardless of any personal views.
The Statutory Response to “Vidler”

Rather than further examination of Vidler, we therefore 
should look at the new statute. Passed in 1986, the first thing 
to be noted is that the statute ratifies the granting of condi­
tional decrees. In Colo. Rev. Stat. 37-92-103(3)(a) (1973 and 
1988 Supp.), we find the words “but no appropriation of water, 
either absolute or conditional, shall be held to occur when the 
proposed appropriation is based upon the speculative sale or 
transfer of the appropriative rights to persons not parties to 
the proposed appropriation, as evidenced by either of the 
following:. . . ” Reference to “either absolute or conditional” 
is a clear ratification of the long-standing practice that de­
crees for uncompleted appropriations are to be given, condi­
tioned on ultimate appropriation of the water for beneficial 
use. The language then goes on to give the courts criteria, not 
for due diligence, but only for what is considered to be a 
speculative appropriation.

The first criterion for what is to be considered speculative 
is that the purported appropriator does not have either a 
legally vested interest or a reasonable expectation of procur­
ing such interest in the lands orfacilities to be served by such 
appropriation, unless the appropriator is a governmental 
agency or an agent-in-fact for the persons proposed to be 
benefitted by the appropriation. First, we note that this lan­
guage grants a special preference to a governmental agency 
or one who is an agent-in-fact for the persons proposed to be 
benefitted by the appropriation. Section 6 of Article XVI of the 
Colorado Constitution militates against any special prefer­
ence with the words The right to divert the unappropriated 
waters of any natural stream to beneficial uses shall never be 
denied.”

Next, it must be noted that the Highline Canal of the 
Wheeler case could not have secured its date of appropria­
tion, because the builders not only had no vested interest in 
the lands to be served, but the settlers had not even arrived.

On the other hand, the second alternative may save the 
situation. That alternative provides that the purported appro­
priator of record must have a specific plan and intent to divert, 
store or otherwise capture, possess, or control a specific 
quantity of water for specific beneficial uses. This language 
brings us back almost to Taussig, but not quite. In Taussig, 
the appropriator really had a general plan of carrying water 
from tributaries of the Fraser River and the Colorado River 
watershed for beneficial use somewhere in the South Platte 
River watershed where there was already a sufficient short­

9



age of waterthat there was a practical certainty that someone 
would make beneficial use of the water once it arrived in that 
watershed. A change in the statute requires a specific plan 
which would necessarily require a fairly close definition, not 
only of the source of water, but particularly as to the place and 
character of use. The facts in the Wheelercase should meet 
this criterion.

This language requires an 
appropriator to have the gift of 
prophesy.

While it has always been well-established that the 
Constitution authorizes appropriation for use and not for 
speculation, as found in Supreme Court decisions, there had 
been no legislative definition of speculation u ntil 1979 with the 
adoption of Colo. Rev. Stat. Section 37-92-103 (3)(a) (1973 
and 1988 Supp.). The language of the statute is somewhat 
uncertain in that it says that “ no appropriation of 
w ater... shall be held to occur when the proposed appropria­
tion is based upon the speculative sale or transfer of the ap- 
propriative rights . . . "  This language would not specifically 
eliminate appropriation by an individual who did not propose 
to sell or transferthe water, but was personally speculating as 
to how he might apply the water to beneficial use. Such a 
concept may have little practical relationship to present-day 
conditions because appropriations today are made on a 
relatively large scale with a view to application to beneficial 
use of the waters appropriated by many individuals.

In 1979, the legislature added a new concept in a provision 
found at Colo. Rev. Stat. Section 37-92-305(9)(b) (1973 and 
1988 Supp.) with these words:

No claim for a conditional water right may be recognized 
or a decree therefor granted except to the extent that it 
is established that the waters can be and will be di­
verted, stored, or otherwise captured, possessed, and 
controlled and will be beneficially used and that the 
project can and will be completed with diligence and 
within a reasonable time.

This language requires an appropriator to have the gift of 
prophesy. It is the word “established” which, if literally ap­
plied, would make further appropriations impossible. When it 
comes to the actual application of this word, the judiciary will 
probably relate the word “established” to the concept of 
burden of proof. This would mean that if the evidence made 
it reasonable to assume that there would probably be water 
available and that the “specific plan” referred to at Section 37- 
92-103 (3)(a)(ll) (1973 and 1988 Supp.) appears by compe­
tent evidence to be supported, a decree can be granted.
The McCarran Amendment

The National Reclamation Association (NRA) was a volun­
tary group of representatives of all the reclamation states, 
that is, those relying on the appropriation of water as the basis 
of their social fabric. The Board of Water Commissioners of 
Denver, which had all the powers of the city respecting the 
management and operation of a waterworks system and 
plant, strongly supported the NRA. Because of this, as an 
attorney for the Board, I held a long tenure on its Resolutions 
Committee. One of the most active programs of NRA was to 
integrate the United States claims for water into the water

rights systems of each of the reclamation states.
Working under the auspices of the NRA, I prepared what 

was known as the Barrett Bill, so named for the Wyoming 
representative in Congress who introduced the bill. This bill 
simply provided that the United States could only acquire 
water in any state pursuant to the laws of that state. This 
comports with the Reclamation Act, which says that, with 
respect to its reclamation projects, the United States must 
acquire water under state law.

The concept gradually filtered through to the members of 
Congress so that, in 1952, Senator McCarran of Nevada 
attached the substance of the matter to another bill as an 
amendment. When Senator McCarran brought the matter to 
where there was going to be a real hearing and a recommen­
dation to the Senate with respect to the concept, I received a 
telephone call from Judge Sturrock from Texas, who was 
active in the National Reclamation Association. He said that 
the time had come for me to get to Washington and support 
the association’s viewpoint. In these hearings, my adversary 
was Bill Veeder, a Colorado lawyer who practiced law in 
Colorado Springs but left there to work for the U.S. Depart­
ment of Justice. He is the one who started the Santa Marga­
rita cases in California (which nearly caused a revolution), a 
very dedicated public servant for the United States and a true 
believer that the United States should supersede the powers 
of all individual states. He would never have voted even for a 
confederacy. He believed in the dominant federal govern­
ment and made the case for the federal agencies before the 
Senate Committee, saying that the United States had so 
many water rights that it would take several years to prepare 
to present these cases for adjudication. Thirty-five years 
later, the Department of Justice is making the same plea in 
cases for adjudication of water rights and asking for post­
ponement because they have not had time to find out what 
they needed or what they wanted.
Need for the McCarran Amendment

The necessity for integrating U.S. water claims into the 
state administration system was emphasized by the Colo­
rado Supreme Court, whose Chief Justice Stone said in 
Denver v. Northern Colorado Water Conservancy District, 
130 Colo. 375, 414, 276 P.2d 992, 1011-12 (1955):

Water rights cannot in fact be adjudicated as to part of 
the claimants only. They are relative both as to time and 
amount. None is certain unless all are determined. If the 
contention of Government immunity be true, then all the 
many water adjudication proceedings in Colorado and 
elsewhere in which the rights of the United States have 
been submitted by its officers and have been adjudi­
cated by the court have resulted in decrees void as to 
the United States and therefore uncertain as to the 
rights of all other parties. If this contention be true, the 
landowner who is so fortunate as to have the use of 
other taxpayers’ money through the Reclamation Bu­
reau in building his reservoir or ditch is exempt from our 
statutory proceedings for adjudication of his water 
rights, and the arm of the state is paralyzed in this vital 
function, at least until such time as the officers of the 
Federal Government see fit in their superior wisdom to 
bring action in the Federal Court.

The McCarran Amendment gave consent to join the United 
States as a defendant in any suit for the adjudication of rights 
to the use of water of a river system or other source or for the 
administration of such rights. It provided that when the United 
States was a party to any such suit, it should be deemed to
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have waived any right to plead that the state laws are 
inapplicable orthat the United States is not amenable thereto 
by reason of its sovereignty, and that the United States 
should be subject to the judgments, orders and decrees of the 
court having jurisdiction.
Judicial Interpretation of the McCarran 
Amendment

The effectiveness of the McCarran Amendment was at­
tacked by the United States. Ken Balcomb, a Glenwood 
Springs attorney representing Colorado River water users, 
took on the Department of Justice so effectively that the 
United States Supreme Court held that the McCarran 
Amendment meant just what it said: That an adjudication of 
water rights could be of any substantial segment of a water 
system and did not have to cover an entire water system, 
which was insisted on by the United States. It was an 
obviously correct decision, and if it had gone pursuant to the 
contentions of the United States Department of Justice, there 
would have been no tribunal to hear adjudications of waters 
of the Colorado River which run through seven states.

After passage of the McCarran Amendment, a quiet title 
suit in federal court in Salt Lake City was turned back to the

local courts by the federal judge there. But Judge Knous of 
Montrose, the judge in the United States District Court in 
Denver, retained jurisdiction in the federal court of a quiet title 
suit by the U.S. Department of Justice in an effort to evade the 
effect of the McCarran Amendment. This would have been 
appealed by Denver but for the fact that it finally worked out 
a settlement of the relationship of Denver’s Blue River diver­
sions to the United States Green Mountain Reservoir on the 
Blue River which resulted in what is known as the Blue River 
Decree. I was living in an oxygen tent at that time because of 
asthma, and the actual negotiations were carried on by 
Harold Roberts assisted by John Dickson. I appeared from 
time to time under heavy medication, emerging from my 
oxygen tent for a few hours. The basic decree was worked out 
when Lee Rankin represented the U.S. in October 1955. An 
impasse of conflicting views occurred in 1964 when Denver 
started to fill Dillon Reservoir. When it appeared that a nego­
tiated settlement could not be reached, I contacted Ramsey 
Clark, a top legal person in the Department of Justice in 
Washington, and we worked out the sticking point by phone 
so that a negotiated decree was reached.
This concludes part 2 of this article. Part 3 will appear in the 
next issue of "Resource Law Notes."

Publications and Materials of the Natural Resources Law Center
For sales within Colorado, please add 6.23% sales tax

Books:
• Proceedings of the Sino-American Conference on Environ­

mental Law, Beiiing, 1987, 1989, $10
• Water and the American West: Essays in Honor of Raphael J. 

Moses, 1988, David H. Getches, ed., $16
• Tradition, Innovation and Conflict: Perspectives on Colorado 

Water Law, 1987, Lawrence J. MacDonnell, ed., $18

Conference Materials - Notebooks and
Audiotapes
• Water Quality Control: Integrating Beneficial Use and Environ­

mental Protection, 688 page notebook of outlines and materials 
from 3-day conference, June 1988, $60; cassette tapes of 
speakers’ presentations, full 3 days, $150.

• Natural Resource Development in Indian Country, 500 page 
notebook of outlines and materials from 3-day conference, June 
1988, $60; cassette tapes of speakers’ presentations, full 3 
days, $150.

• Water as a Public Resource: Emerging Rights and Obligations, 
555 page notebook of outlines and materials from 3-day confer­
ence, June 1987, $60; cassette tapes of speakers’ presenta­
tions, full 3 days, $150.

• The Public Lands During the Remainder of 20th Century: Plan­
ning, Law and Policy in the Federal Land Agencies, 535-page 
notebook of outlines and materials from 3-day conference, June 
1987, $60; cassette tapes of speakers’ presentations, full 3 
days, $150.

• External Development Affecting the National Parks: Preserving 
"The Best Idea We Ever Had,"580-page notebook of outlines 
and materials from 2-day conference, Sept. 1986, $40; cassette 
tapes of speakers’ presentations, full 2 days, $80.

• Western Water: Expanding Uses/Finite Supplies, 406-page 
notebook of outlines and materialsfrom 3-day conference, June 
1986, $60; cassette tapes of speakers’ presentations, full 3 
days, $150.

• Getting a Handle on Hazardous Waste Controls, 361-page 
notebook of outlines and materials from 2-day conference, June 
1986, $50; cassette tapes of speakers’ presentations, full 2 
days, $100.

• Western Water Law in Transition, 415-page notebook of out­
lines and materials from 3-day conference, June 1985, $60; 
cassette tapes of speakers’ presentations, full 2 days, $150.

• Public Lands Mineral Leasing: Issues & Directions, 472-page 
notebook of outlines and materialsfrom 2-day conference, June

1985, $40; cassette tapes of speakers’ presentations, full 2 
days, $100.

NRLC Occasional Papers Series
"Transferring Water Rights in the Western States—A Comparison of 
Policies and Procedures,” Bonnie Colby, Mark McGinnis, Ken Rait, 
and Richard Wahl, 90 pgs, 1989, $12.
“The Process of Decision-Making in Tribal Courts,” The Honorable 
Tom Tso, Chief Justice, Navajo Nation Judicial Branch, 17 pgs, 
1989, $3
"The Governmental Context for Natural Resource Development in 
Indian Country,” Susan M. Williams, 22 pgs, 1988, $3.
"The Federal Onshore Oil and Gas Leasing & Reform Act of 1987,” 
Lyle K. Rising, 13 pgs, 1988, $3.
"Issues and Trends in Western Water Marketing,” Steven J. Shupe, 
12 pgs, 1988, $3.
“Granite Rock and the States’ Influence Over Federal Land Use,” 
Prof. John D. Leshy, 22 pgs, 1988, $3.
“Transmountain Water Diversions in Colorado,” James S. Loch- 
head, 25 pgs., 1987, $3.
"Out-of-Basin Water Exports in Colorado,” Lawrence J. MacDon­
nell, 14 pgs., 1987, $3.
"The Future of the National Parks: Recreating the Alliance Between 
Commerce and Conservation,” Professor Robin Winks, Yale Uni­
versity, 23 pgs, 1986, $3.
“A Brief Introduction to Environmental Law in China,” Cheng Zheng- 
Kang, Professor of Law, University of Peking, Beijing, 36 pgs. 1986, 
$3.
"Regulation of Wastes from the Metals Mining Industry: The Shape 
of Things to Come,” Lawrence J. MacDonnell, 32 pgs. 1986. $3 
"Emerging Forces in Western Water Law,” Steven J. Shupe, 21 pgs. 
1986. $3.
"The Rights of Communities: A Blank Space in American Law,” 
Joseph L. Sax, 16 pgs. 1984. $3.

Research Reports
"Integrating Tributary Groundwater Development into the Prior 
Appropriation System: The South Platte Experience,” Lawrence J. 
MacDonnell, Colorado Water Resources Research Institute (Com­
pletion Report 148), 1988, $5.
"The Endangered Species Act and Water Development Within the 
South Platte Basin,” Lawrence J. MacDonnell, Colorado Water 
Resources Research Institute (Completion Report 137) 1985. $5. 
"Guidelines for Developing Area-of-Origin Compensation,” Law­
rence J. MacDonnell, Charles W. Howe, James N. Corbridge, Jr., W. 
Ashley Ahrens, NRLC Research Report Series, 70 pgs., $5.
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