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basically elements itself make it - you have to be bad to
do that.

Now, obviously we could have
philosophical discussions about what's bad and what's
reprehensible, but they at least think that there's a certain
degree of settledness in what's considered bad. And in fact,
if you look at the thing about thou shalt not steal, thou shalt
not kill, there is some either literary or historical reference
for those particular crimes, although those weren't defined
in the Ten Commandments either. That would be an
answer you could give back. Now, that said, do you want
to turn to the Tennessee statute on -

CHRISTINA KLEISER: Which one?

DAN KESSELBRENNER: Do we have one on joyriding
and theft?

CHRISTINA KLEISER: Yes.

DAN KESSELBRENNER: One of the case laws, just to
give some practical approaches, how to help give you not
the answer but sort of a start to an answer, is that there are
certain rules that have been defined based on the elements,
that certain elements make something reprehensible or non-
reprehensible.

The differentiating factor between when
a conviction involving a taking is a crime involving
moral turpitude and when it's not is whether the taking
is permanent or transitory. So if you have a crime that has
only a transitory requirement to deprive the rightful owner
of their property, that's not really going to be stealing,
regardless of what the state calls it, involving moral
turpitude. If the state can call it stealing, it will be stealing
for purposes of the state law, but in terms of moral
turpitude inquiry, talking about the Ten Commandments,
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thou shalt not steal, what the Board of Immigration Appeals
cases suggest is, when it says steal, it really means
take with intent to deprive the rightful owner of
the property. So you have a statute like -joyriding I think
was the next line.

CHRISTINA KLEISER: It is. Actually, though, Dan,
if you don't mind, I think it would be another poll. I would
like to know if folks think that our Tennessee Theft Statute
meets the definition you're talking about. This is our
Tennessee Theft Statute in Tennessee, and part of this is
what Dan was saying earlier, is don't judge the crime by the
title. You have to look at the elements to decide whether or
not something could be arguably moral turpitude. So our
Tennessee Theft Statute is a person commits theft of
property, it was intent to deprive the owner of the property,
the person knowingly obtains or exercises control over the
property without effective consent.

You're the immigration adjudicator and/or
the defense counsel or ICE counsel. Who wants to argue
for this not being a crime of moral turpitude, if anyone out
there thinks that?

UNIDENTIFIED SPEAKER: To the extent you think that
it requires an intent to permanently deprive and that
permanent depravation is (inaudible) immigration offense,
then Tennessee statute is broader than that, the
circumstances where there is no intent (inaudible).

CHRISTINA KLEISER: Does anybody want to counter
that argument? So theft, if you just heard the word
theft, would your gut say that it's a crime of moral
turpitude? Mostly yes. But it's extremely important that
you look at the elements. Yes, sir?
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UNIDENTIFIED SPEAKER: The word exercising control
would imply that that could be less than a permanent
taking; therefore, not a crime of moral turpitude.

CHRISTINA KLEISER: I think our theft statute has a lot
of good arguments in it, frankly. Now, when
I'm counseling defenders in our office, I don't say that theft
is a safe plea, by any stretch, because we certainly have
adjudicators and judges out there who can get that wrong or
maybe they go pro se and don't have counsel to sit in, and I
think it's awesome that these offices have both immigration
and criminal defense counsel in their same offices. We
certainly don't have that in our office. So once we enter the
plea, they're going out to their immigration lawyer,
whoever they decide to hire, but they certainly have a good
argument. If it's the best plea in the hierarchy of things
that you can get from the prosecutor, you need to
certainly think that it's not exactly the most unsafe thing
you can find, although that's not our first task.

DAN KESSELBRENNER: Although I think we don't have
enough information at this point, if I were to answer
Professor Chac6n - I got a call from Jenny Roberts,
whose name I only mentioned so I could refer people to her
terrific article on proving prejudice post-Padilla, which
really lays out what prejudice means in this era, but
anyway, Jenny works at a law school clinic, professor
there. And she said, "Well, my client is charged with this
Maryland Theft Statute," and it was remarkably similar to
the Tennessee statute. And so I said, well, you get to look
at the statute, but if the highest court in the state has put a
gloss on the elements, then it would be a problem. And one
thing that they would look at is jury instructions, so
she pulled up the Maryland jury instructions for
the Maryland theft. And even though the language in
the statute said deprive - although, I don't know whether
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it had exercise control over because that would be helpful if
it ever went to an immigration court. But the jury
instructions said deprive means permanently deprive, and it
could be that those jury instructions weren't backed by a
Maryland Court of Appeals, who is the highest court in
Maryland, case to support it. But at a minimum, I said, stay
away from that because a DHS prosecutor can make -
often times they might not have worked hard on the
defense side, but it isn't that hard to find the
jury instructions. And the jury instructions pretty
much resolve that question. The point of this is only
that you need to also look at the case law interpreting
the statute to see if there is a judicial gloss on the elements.
Yes, sir, over here.

UNIDENTIFIED SPEAKER: Would it make
any difference what was stolen or why, if I'm
stealing formula to feed my starving baby?

DAN KESSELBRENNER: No. It should make
a difference. If I were the one with the moral - but I'm
not, and that's why - the person who said, "I don't know
every circumstance that murder could be convicted," in this
case, that's true, but it doesn't - you know that if a person
got a conviction, they don't re-litigate whether there was a
conviction or not. And so they don't re-litigate, whether in
fact it was malice aforethought. Presumably if there was
some mitigating factor, the person would have
gotten second-degree. If it was self-defense, then it was
an affirmative defense, and they would have gotten
acquitted. And they proved it up. So it's really the fact of
the conviction.

Now, it could make a difference in terms of -

some states have theft over 500 is a felony, theft under 500
is a misdemeanor, or theft under 500 may be punished by
only six months. And so you think you have to look at the
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grounds of deportability. So we're not going to this sort of
micro-level. But at the micro-level, you would find out. If
you look at the grounds of deportability for moral turpitude,
it says a single conviction for a crime involving moral
turpitude within five years of admission where the crime is
punishable by a year, at least a year, so, basically all
of those things need to be there for the person to
be deportable for that offense. So it turns out it was theft.
It was moral turpitude. It wasn't permanent deprivation. It
wasn't in five years, but it's only a six-month max. Then
for that ground, they wouldn't be deportable. Why? You
look on the one side of the ledger of what do they need -
this is one good way to do this. This is sort of borrowing
this from Mary Holt or Roger Williams. One side of the
piece of paper, you put the elements of the grounds of
deportability. Another side, you put the elements of the
criminal offense or the client situation. So if each of
the things match up - and someone said - I think
Jennifer said this - that there's no way that you could be
- the statute of conviction is broader than the definition.
Then in a situation where it's the government's burden -
where there's a burden, they won't able to meet the burden.
Should we do the drugs, do the marijuana possession?

CHRISTINA KLEISER: Yes. We need to go back and
talk about exactly what the record is that the
immigration fact finder can look at, but another way that
you can make a big difference for your client, under
our Misdemeanor Marijuana Statute, is - our
Misdemeanor Marijuana Statute, 39-17-418, an offense
where a person knowingly possess or casually exchange a
controlled substance. And under the immigration laws, you
can be deportable, any alien could, any time after
admission, have been convicted of a violation of any law
relating to a controlled substance other than a single
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offense involving possession for one's own use of thirty
grams or less of marijuana.

In trying to keep folks awake during the last panel,
let's hear from defense counsel as to the safest plea if your
client is charged with misdemeanor marijuana, forty-eight
grams of marijuana. What might you be able to negotiate
with your prosecutor to help your client?

UNIDENTIFIED SPEAKER: Below thirty grams, right?

CHRISTINA KLEISER: And specifically state in
your agreement a less-than-thirty-gram possession. Even
though they may be possessing forty-eight, they still are
possessing less than thirty also. So it's not false that they
were possessing less than thirty. You can get a prosecutor
to agree to that. They're still going to get their conviction,
but you are safely pleading them to that.

VIOLETA CHAPIN: I'll say real briefly, with a couple of
these things - and I think you're about to talk about it now
- in terms of what it is that the immigration adjudicator
can look at - the record of convictions is I guess what
you're going to talk about?

CHRISTINA KLEISER: Yes.

VIOLETA CHAPIN: So one thing that we do now
in Colorado is, for certain misdemeanors, such as
weed charges that we can't get out from under, we have
a trespass statute, which has a number of different
things that qualifies as trespass, we prefer the trespass
on agricultural land. It doesn't usually make a difference to
the prosecutors, but we actually have it written out onto the
Rules of 35, under the plea form, which is something that
they normally don't do for citizen clients. It's odd and
unusual for them to do, but again, on the whole non-citizen
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clients are different type. We now write it out very clearly
as to what specific part of the statute we are pleading to
and exactly what the client is admitting guilt to so that it's
very clear in immigration court so that they don't get to go
look behind ugly things, like the police report, which is
never helpful for your client. So that's another thing that
we do, typically with those sort of broader statutes, is write
it out very specifically on the top of the Rule 35 plea form.

DAN KESSELBRENNER: Basically you can make
a difference because the prosecutor shouldn't care because
the prosecutor is getting the conviction in the identical
statute whether it's twenty-eight grams or whatever was on
the original ticket. That statute also referenced that it has to
be a federally-controlled substance. So there's a statute 21
U.S.C. 802 and schedules that are promulgated by the
Federal Government that lists what are federally-controlled
substances. If there is one offense more under the
Tennessee schedules than under the federal schedules -
it's better living through creative chemistry. There are all
sorts of steroids being developed, and until they get
basically put on the list, they and other kinds of substances
are not federally-controlled substances.

It may be that Tennessee has particular interest in
getting one of those on its list earlier. If you can plead to a
violation of the Tennessee statute without naming the
substance, so how does this work? I don't know that this is
where Chris will fill in the gaps. I don't know what you
can actually do in a Tennessee criminal court, but the
idea would be something like, "We admit to a facie
violation of the statute." So you're not admitting to all
the allegations - let's say the charging document
mentions marijuana, and marijuana is on the federal list,
or cocaine. If you just plead to the charging documents, the
records indicate that the conviction was for cocaine,
cocaine is on the list, it's a deportable offense. And I've
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seen these over the years; sometimes the charging
documents don't mention the to wit. It says possession of
controlled substance, to wit: cocaine. Sometimes they
leave off the to wit in some jurisdictions. If they do that,
you don't want to fill in the blank.

Assuming your client is charged with the
right schedule, that is, that they are charged with
something that they are not getting more time or that their
client doesn't want that additional time, the absence
of anything on the record as to the identity of the
drug actually would inure to your client's benefit
in immigration proceedings.

This is sort of consistent with my view, when
I started off talking about not asking for the world, in terms
of going down from murder to disorderly conduct. It's the
hierarchy of outcomes. You really want to get the best
possible outcome you can based on the facts and what your
client wants to do. So obviously the best choice is no
conviction at all. A slightly less good choice would be a
conviction for something that is not deportable. Then
going up the hierarchy, it will be a conviction for
something that is deportable but preserves your client's
eligibility for relief. And lastly would be something that -
unless this is what your client wants - makes your
client deportable and bars her or him from getting any
relief. Specifying a facie violation of the statute but
not admitting to the indictment, to the charging
document, or pleading to - without asking for a statement
of particulars - Now, in most cases, if you wanted to get
the person - because it didn't mention a drug, it's not a
violation, you can move to dismiss. If it was a jury case,
once a jury was impaneled, you might be able to beat the
charge. But doing that, they might realize their mistake and
add the drug long before that, and then your client is both
guilty and deportable.
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Again, you have to sort of be creative. You don't
have to memorize, and no one will, these grounds of
deportability, but you want to look to, like I said, what will
the government have to prove in immigration reform, what
elements necessarily in here, in this offense, by virtue of
any conviction. And if there's a match, then the person is
in trouble. That is sort of a tool you can use to sort of begin
your analysis.

CHRISTINA KLEISER: Do you want to talk about
the categorical approach?

DAN KESSELBRENNER: Yes. I have been sort of doing
it in a way that I think is actually easier to understand than
sort of talking about it, is the categorical approach. That is,
the immigration fact finder is not going to look at what you
did. This was that what-if-you-stole-milk-to-feed-your-
starving-child-instead-of-for-greed-or-gain. At least in the
moral turpitude inquiry, the general rule is that you want to
keep the record as you - you want to affirmatively get the
most benign version of the crime possible. In an example
where it's intentional or temporary taking of property, you
don't want - unless the charging document just says
intentional or temporary, and often times that's what
happens - the prosecutor just tracks the statute. The
person just pleads guilty to the charging document. You
can't tell whether it was temporary or permanent. In the old
days, you would win. Now there's a little bit of
creed looking at what the person did. And if
there's continuing ambiguity in some context, then they
can sneak in the stuff that you let them mention that
we want to keep out, like the police report. The way
to avoid that is to allocate affirmatively to the most benign
way to violate the statute possible. So pick your crime.

We've talked about temporary and permanent
taking; plead to the temporary taking. Another place this
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comes up is - if you remember when I said the definition
of moral turpitude - and the same analysis applies in other
grounds of deportability - I said, it has to be a scienter of
at least recklessness or be for reprehensible conduct. That's
what it has to be. If it's less than negligence, it's not
reckless. It's not moral turpitude. Negligence is less than
reckless. If you have any statute that has - I shouldn't say
any because I mentioned when I talked to the
public defenders yesterday, generally speaking, statutory
rape is a strict liability crime, but that's like a thing unto
itself almost because, under this analysis, stat rape
shouldn't be a crime involving moral turpitude. I think the
9th Circuit has held that it isn't, but that's the result-oriented
decision. And that's just sort of a specific warning.

But if you've got something that is like negligent
assault, go for it. If it's even something like negligent
homicide where a tragedy causes an accident and
someone's life gets lost - if a person was just sort of an
inattentive driver, which we've all probably had those
moments where we're daydreaming and then quickly
realize where we were and avoided an accident - I think
the person who hasn't avoided that accident, it doesn't make
them a bad person. And so under that kind of analysis, they
have been recognized; negligent wouldn't be a crime
involving moral turpitude.

In statutes that list elements or define different
crimes, temporary, permanent takings, negligent, reckless,
intentional, or there are things like possession of various
amounts, you want to look to what the disqualifying
element would be, and see if you can come away to get out
from under it. If you affirmatively plead to the temporary
taking, they don't get to look at the police report. The case
law has eroded now so that if there's ambiguity after they
look at the - first they look at the crime itself - this is the
categorical approach - they look at the crime itself. They
say, Does this always or never trigger the consequence?
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The next step is, they look at the record of conviction,
which is the plea, the charging document, the judgment,
and the sentence. So then if that doesn't tell you whether
it's, in this case, temporary or permanent taking, they then
get to look to the things that are outside the record of
conviction, like the police report.

VIOLETA CHAPIN: Which is never good for your client.

DAN KESSELBRENNER: You can preclude them getting
from that step by pleading to the temporary taking. There
are great victories in this. Florida has a thing, taking or
conversion. This went to the I Ith Circuit. Unfortunately,
the people who are deported previously under the
conversion - 11 th Circuit said, hey, Florida legislature put
two different words there: conversion, taking. This
conversion isn't the taking because, if it were, they wouldn't
need two words for it.

Now, that's the kind of argument that you've got
good lawyers from the place Chris used to work arguing at
the 1 1th Circuit, and you have got someone who has the
both wherewithal and is out of custody to be able to present
that claim. You then make good law for everybody else in
the 1 1th Circuit then to just know, hey, it's theft,
conversion. We converted this property. It's like, Who
knows what that means? And there probably wasn't even a
case in Florida because no one was ever - basically they
probably did just mean for it to mean that they were just
trying to cover their bases. But the rules of statutory
construction can be weapons for people who do appellate
litigation and, as a result of their efforts, can create rules
which you then can reasonably infer will apply, again, with
that caveat I mentioned before about the ex post facto law
doesn't apply. Congress could pass a law that would be -
Marco Rubio could say, "I'll go for comprehensive
immigration reform if you just make sure that you define
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theft to include conversion," and Congress goes
along because they want comprehensive immigration
reform. And this applies on, before, or after. Well, then all
those people who pled would be now deportable. I don't
think that's going to happen, but I just use it as
an illustration to try to pull together the points about what
you can really draw from the lessons.

VIOLETA CHAPIN: I'll jump in real quick just to say that
one of the ways that this really came out for us in the clinic
on the criminal defense side was to go and watch
proceedings in immigration court, as Chris Lasch said
before. If you have the opportunity - and we went to the
detention center, and I know it's far here. But if you get the
opportunity to go to a detention center and see how this
works sort of on a daily basis, it's pretty shocking. We took
some bond hearings for people who were in detention that
were either trying to convince the judge - because the
first person who makes the bond determination in
immigration court is the Department of Homeland Security,
which is bizarre; it's the cops who are setting bond first, not
a judge. But then everybody has the right to request
what is called a Custody Redetermination Hearing in front
of an immigration judge and then hear arguments about
why the person actually does qualify for a bond or that
the bond that was initially set by DHS should be lowered.
And one of our first cases was a guy who was
from Nigeria, and he had come on a tourist visa with
his parents when he was underage. And his parents had
then just stayed past the time that they were allowed on
the visa, so the kids obviously stayed with the parents. He
had been arrested in Colorado several years before on
a possession of cocaine charge. His public defender pled it
possession of marijuana, straight possession of marijuana,
but it didn't say an amount. It just said possession of
marijuana. So we are going in, DHS says this guy is
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ineligible for bond, can't get a bond because he pled guilty
to possession of marijuana. They didn't yet know that he
had been arrested initially for possession of cocaine, which
would have been really bad, because they hadn't gone and
looked, and they just knew that the conviction was for
possession of marijuana. We couldn't get him a bond to get
out of immigration court because it simply just didn't say
on the plea form that it was possession of marijuana
less than thirty grams. That's all we needed it to say, and
it didn't say.

So then the judge said, well, it's your burden - it
gets complicated from here, but the judge says, it's your
burden to show it was less than thirty grams. The student
very diligently goes out and gets the police report and sees
that he was initially arrested for possession of cocaine. So
we don't want to tell the judge that. But at this point it's our
burden, and we just didn't have any way to prove it.
We couldn't show it. So that really brought home for us the
necessity, in criminal court, how easy it is to help your
client. Really, if you had just gotten the less-than-thirty-
grams language written on there, it would have made a
huge difference in this person's life. And the criminal
defense lawyer probably had all the best intentions but just
didn't know. There we were with a vague record, Rule 11
- I said Rule 35 earlier - Rule 11 plea that said just
possession of marijuana, didn't help us, and we couldn't get
him out of detention. And it was a disaster. Picking
the least problematic plea but also being very specific about
it and writing it out was really important on the criminal
defense side.

CHRISTINA KLEISER: We just wanted to throw up
an example of the misdemeanor statute where you
have potential for affirmatively helping your client
in Tennessee. Now, I get a lot of calls from
Felony Sessions saying, "The charge is aggravated assault,
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I have an Offer 2 misdemeanor assault. Is that safe?" And
my personal opinion on that is that there's a whole bunch of
other stuff I need to know, and so we try not to answer
those phone calls, even though I will take them. We try to
get them to set that off so we can analyze it. But here's a
misdemeanor assault statute in Tennessee where we have
three separate sections with very different potential
immigration consequences.

Dan, is the Tennessee Assault Statute - would that
make someone be - if you just pled them to
Al, intentionally, knowingly, or recklessly causing
bodily injury to another, if I pled my person to potentially
a crime of moral turpitude -

DAN KESSELBRENNER: Does it include de
minimis injury, slight touching?

CHRISTINA KLEISER: It's intentionally, knowingly,

or recklessly causing bodily injury to another.

DAN KESSELBRENNER: DHS would think so.

CHRISTINA KLEISER: Why?

DAN KESSELBRENNER: Because it's
intentionally causing injury - anyone who has knowingly
or recklessly - they would say that the scienters all are
higher than reckless, and causing injury is reprehensible.
So the two factors in the test of scienter, plus
reprehensibility, are both met. The reason I hesitated,
there is some dispute as to whether that language is
sufficiently reprehensible to be a conviction for a crime
involving moral turpitude, is why I said DHS would
probably think so.
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CHRISTINA KLEISER: DHS might argue yes. What
might be a safer plea if you can get it - now,
obviously, again the big "if," from going from an
aggravated assault to an offense of touching might be a big
"if' for the criminal defender. But if you are able to get
three, intentionally or knowingly causing physical contact
with another person is offensive, so no injury but still have
intentional scienter. Now, in Tennessee, the first two are a
Class A misdemeanor, and the third is a B misdemeanor.
So for a prosecutor, sometimes that's a significant drop.
But you are just being much safer for your defendant if you
are able to get it lower. And then arguably they will have
problems in the state of Tennessee even if you just have
a misdemeanor assault for crimes of moral turpitude, if that
is part of your analysis.

Our panel only has about twenty minutes, and
I wondered if we wanted to leave the rest of the time
for questions.

DAN KESSELBRENNER: Could you put the
Venn diagram up?

CHRISTINA KLEISER: Sure.

DAN KESSELBRENNER: We have been focusing
on moral turpitude just because we wanted to give
some practical examples of how you can avoid a
certain consequence, but avoiding one consequence isn't
enough because I gave you the definition - we had
some discussion about moral turpitude, but there's also
grounds of deportability for guns. Unlawful possession of
a firearm might be a strict liability offense. Certainly no
one would say it's morally reprehensible. Someone might,
but it's not the conventional view. So it wouldn't involve
moral turpitude. But you need to go through the list
of possible grounds of deportability, and you'd have
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your grounds for deportability for a firearm that would
say carrying, possessing, using a fireman as defined in 18
U.S.C. 921(a) or something like. Then you would look at it
and say, "I avoided moral turpitude, but possession of a
fireman wouldn't be good for my client because it fits under
this other ground of deportability."

So the takeaway from this is, you need to not just
focus on one of the grounds listed in 8 U.S.C. 1227(a)(2) of
criminal grounds of deportability, but look at all of them.
And then from that you can get your - do the hierarchy we
talked about. I just didn't want people to think they had
scored a victory by pleading to something which avoided
one consequence but then fell under one of the other
grounds.

MR. ELKINS: We have about fifteen minutes left that we
will open up for questions, and if you do have a question,
please let us use the microphone so we can get it on the
record.

UNIDENTIFIED SPEAKER: It sounds to me like lawyers
are confused about what crimes are going to trigger
immigration consequences. They're calling you, and
they're calling you. And they're calling Tricia. Why can't
there be a database where you can go and click on your
state and someone has figured out which crimes trigger
immigration consequences, whether they definitely do or
they may, and if so, what you should strive to plead for
your client?

DAN KESSELBRENNER: The answer is yes, and I think
in your materials, there's a thing that Michael Holley did
from the Federal Defender of the Middle District of
Tennessee. So the short answer is it's been done, but the
ones I've done, I don't always have time to update every
time there's a new decision. There's a nuance, and
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something would have to move. And it really doesn't give
your client an individualized assessment that we think you
really need to do. So the answer to your question is, it's not
a database, it's not - well, it's online, but you can't plug -
it's not interactive. That's a resource to begin your
research, and if it says always, there's a good chance that
that will always - the category, like you said, always,
never, maybe. If it says always, chances are it's not good.

But I did want to answer - I think it was
your question from an earlier session about proving
the prejudice, mentioned Jenny Roberts's terrific article.
Now, it isn't just that I would have gone to trial, but the
prejudice would have been - there's a reasonable
possibility with a different outcome, and the different
outcome could have been I could have gotten a lower
sentence. One of the things we didn't show here is that
there's a theft aggravated felony, that if it's a theft and you
get a year sentence, it's in that killer category of aggravated
felonies.

Let's say your client has been a long-term resident.
They would have gotten this thing called Cancellation of
Removal for Permanent Resident but for this conviction.
Where there's a reason for the outcome that it mattered to
the person and it was something like, it would have been
foreseeable that someone could have gotten a 364-day-
suspended-sentence-probation kind of thing instead of a
365-day and that one day would have meant the difference
between automatic deportability and the chance to go in
front of an immigration judge to qualify for relief, many
post-conviction fact finders in many jurisdictions are
going along with that. So I just wanted to - for
those people who do post-convictions, I don't want the
takeaway to be Strickland and it's too hard to meet when it's
progeny because now - and this was what the Supreme
Court decided last term, I think it was in LaFleur and in
Frye, that part of the right to counsel includes the right to
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an effective plea bargain. Just to be clear, you don't have a
right to say, "I had a right to 364 days," but you had a right
to have someone negotiate an effective plea bargain.

Also, historically, there's been a duty to mitigate,
and the duty to mitigate includes seeking this sentence that
would be lower. And it would also avoid immigration
consequences. So there are resources out there. It's not the
magic formula. Kevin talked about when Padilla was
announced. I worked for part of the National Lawyers
Guild, which is a very, very, very, very progressive
organization, and I heard - we had that march in Nashville
that Elliott mentioned, the Renteria hearing. There was a
march to the courthouse, and the community in Nashville
came. And there were Lawyers Guild members with
their characteristic green hats being legal observers. So it's
the kind of thing in the organization that represents people
in struggle or movements in struggle. And then I see this
was cited by Justice Alito in its concurrence of Padilla.
Oh, oh. All these years I've tried to live the good life and
be respectful, and then what could I have said that Justice
Alito was citing basically a National Lawyers Guild book,
being one of the most conservative members of the Justices
of the Supreme Court.

As it turned out, it was the things that I had written
about how complicated immigration law is
which dovetailed with his analysis that it was too
complicated for lawyers to do. Fortunately, it wasn't
too complicated because I have faith in you out there -
and I did want to give a shout out, since we are reaching the
end of our time, to people who are doing this work. It isn't
very difficult. It's very, very hard to have a limited amount
of time, to have someone pressuring you to do more cases
than you can reasonably do in the amount of time that
exists in the day, and still have a life and still go in front of
the judge and say, "Sorry, I need that continuance." So
I really applaud - because a lot of what I do is sit in my
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office and spit out ideas and write stuff and read stuff that
other people do and talk to people on the phone. I have an
easy job compared to the jobs you have who actually go
into court and represent people on a day-to-day basis,
having the stress and pressure of an individual whose life is
really going to be affected dramatically by the amount of
work you put into it. So I just wanted to not let this session
end without sort of at least saluting the people who do that
difficult work every day because I certainly would not want
to do it.

MR. ELKINS: In reference to the list that he was saying is
in your materials on the Tennessee statutes and how they're
interpreted, Mr. Holley did, some of the students have tried
to update that as best we could, but if you are going to rely
on it, obviously check on your own. Any more questions?

UNIDENTIFIED SPEAKER: I just have a real short,
quick question. Is there a website we could go to find out if
someone has been deported?

DAN KESSELBRENNER: Does the 800 number list -

JEREMY JENNINGS: If you've been ordered deported.

CHRISTINA KLEISER: Yeah, if you've been
ordered deported by immigration.

UNIDENTIFIED SPEAKER: Ordered deported, snatched
up, gone, whatever.

JEREMY JENNINGS: That doesn't mean
physically deported. That just means the court has ordered
you to be deported.

DAN KESSELBRENNER: I don't know of one.
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CHRISTINA KLEISER: Not a website. Very minutia
right now, but if you have the alien registration number,
which is a number issued to them when they are issued
their first immigration documents basically, the Executive
Office for Immigration Review has a 1-800 number. It's 1-
800-898-7180, and if you call it, it's an automated system,
you put in the A number, and it will tell you if the judge
has ordered a prior deportation. Yes. Always helpful to
get an A number. I don't care what your client tells you.

DAN KESSELBRENNER: It's not reliable. It will give
you information to check further because, the last time I
called, it happened to be someone whose case was reversed
twice by the 9th Circuit, and he was actually pending
somewhere in the administrative proceedings. I believe
this person was pro se, got reversed twice by the 9th
Circuit, and the thing listed him as having a deportation
order, and that was the last entry. So, it can help be a
starting place to further research. There is no way to avoid
doing the work. These things can save, like the charts and
the 800 number, can save time and give you a heads-up to
do further factual and legal investigation, but
the information isn't sufficiently - even the stuff I do -
isn't sufficiently reliable, especially the things I do,
sufficiently reliable for your client to decide without an
individualized, particularized assessment of how this law
applies to her in the case.

UNIDENTIFIED SPEAKER: Thank you.

MR. ELKINS: We have about five minutes left. Does
anyone else have anything else? I've got one here that I
would like to ask you. If you are advising a client on
pleading and they could either plead to a crime that they
may not have committed that has no immigration
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consequences or go to trial and face conviction to a crime
that does have immigration consequences, how would you
advise them?

DAN KESSELBRENNER: Well, the ethical issues that I
see are, there is some - you have to be honest - you can't
perpetrate a fraud on the court, but you have an obligation
to represent your client zealously. It's possible I think to
fulfill both. If you ask the prosecutor to write up the
safe charge and then enter something like an Alford plea
or no contest, you are not saying that you did it. You
are just saying you have - Alford is a case where your
plea is something like, "I have reasons to plead guilty
other than my actual guilt." Alford takes a death penalty
in North Carolina. He pled to something else because he
didn't want to die because he didn't think he could get a fair
trial in the North Carolina system that existed at the time,
especially segregated juries. An Alford plea I think is a
way that you can both maintain your honesty and integrity
and your bar license and still help your client.

VIOLETA CHAPIN: It happens in other
circumstances too. So with regular citizen clients,
sometimes this prosecutor will give you a charge which has
nothing to do with what you actually did in order to avoid
points on your license, for example, and the judge will
ask them ask a question, "Are you pleading to this in
order to take the benefit of the plea, and that's the
reason why you're doing this?" Yes. And that's perfectly
fine to do that. We've had certainly cases where the
client's alleged conduct, according to the police report, isn't
what he's pleading to, but we're doing it in order to take
advantage of an immigration-safe plea. The judge can say
it if he wants to say it, but it doesn't matter to us. We're
more concerned for the immigration-safe plea if we can get
out from under something that's problematic.
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MR. ELKINS: If there are no other questions, we will have
our closing from our editor in chief of the Tennessee
Journal of Law and Policy. Is there anything else in
closing? All right. Amy.

AMY WILLIAMS: First of all, I just want to thank Katie
for putting all this together. Of course, Professor White is
conveniently not in here because she probably knew we got
her something. Mickey wants me to remind you all to
please turn in your CLE forms, which I'm sure you are
already aware of, to be sure you get your credits. Thank
you.
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