








WHERE YOU STAND DEPENDS ON WHERE YOU SIT

discrimination law protections for immigrant workers.306 Some employment
attorneys unfamiliar with immigration law revealed that EEOC attorneys
took a leadership role in teaching the community advocates about
immigration law and advising them on their lobbying efforts on behalf of
immigrant workers.307  Immigrants' advocates noted the receptivity and
cooperation of the agency to learning about community-based efforts to
protect the immigrant workers within their constituencies.30 s One Regional
Attorney relayed that his best hire was a young attorney from a farmworker
family with relatively little litigation experience but an abundance of
credibility with the immigrant community.309 The young attorney's ability
to be trusted within the farmworker community proved more critical to
persuading a fearful farmworker to file her charges of sexual assault in the
workplace than years of courtroom experience.3"o

The characterization of a charge as being on the basis of multiple
protected grounds invites further opportunities for interpretation and agency
discretion and policy development. For example, the EEOC can frame a
female immigrant workers' complaint of sexual assault in the workplace as
a complaint on the basis of race, national origin, gender, or a combination
of grounds. The framing of the complaint can impact the viability of the
claim. Since Title VII does not prohibit citizenship discrimination per se,3'
a more straightforward charge can be made on the basis of the better-
defined categories of race or gender, which have more established case law

306. See, e.g., Statement of William R. Tamayo, EEOC Regional Attorney, San Francisco District
Office, to Launch e-Race Initiative (Feb. 28, 2007), available at
http://www.eeoc.gov/eeoc/meetings/archive/2-28-07/tamayo.html (last visited Nov. 21, 2012) ("The
challenge for the EEOC is to ensure that all workers are protected. In California, for example, Latinos
are 35% of the state population, and Asians are 12%, thereby constituting nearly 50% of the population.
They are over represented in the service industry and low wage jobs and are very vulnerable, but our
charges have yet to reflect those demographics and there is much work to be done."); Written Testimony
of Ana Isabel Vallejo, Supervising Attorney, Florida Immigrant Advocacy Center (Jan. 19, 2011),
available at http://www.ecoc.gov/eeoc/meetings/1-19-ll/vallejo.cfm (last visited Nov. 21, 2012);
Written Testimony of Daniel Werner, Deputy Director, Immigrant Justice Project, Southern Poverty
Law Center (Jan. 19, 2011), available at http://www.eeoc.gov/eeoc/meetings/1-19-l l/werner.cfm (last
visited Nov. 21, 2012); Written Testimony of Joshua Stehlik, National Immigration Law Center (July
18, 2012), available at http://www.ecoc.gov/eeoc/meetings/7-18-12/stehlik.cfn (last visited Nov. 21,
2012).

307. Telephone Interview with staff attorney, National Immigrant Women's Advocacy Project and
Legal Momentum (June 4, 2012).

308. Telephone Interview with staff attorney, National Employment Law Project (June 11, 2012)
(on U-visa implementation); Telephone Interview with Co-Director, Asista Immigration Assistance
(June 5, 2012) (on drafting VAWA language); Telephone Interview with staff attorney, National
Immigrant Women's Advocacy Project and Legal Momentum (June 4, 2012).

309. Telephone Interview with Regional Attorney (in San Francisco field office) (June 11, 2012).

310. Id.
311. See Enforcement Guidance: National Origin Discrimination, 13 EEOC Compl. Man. § 13-VI,

supra note 277. Discrimination on the basis of a citizenship requirement for a job can be distinguished
from an employer hiring undocumented workers in violation of federal immigration law and then
discriminating against them relative to other workers. Id.
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given the long history and well-documented history of workplace
discrimination leading up to enactment of the 1964 Civil Rights Act.3 12

Claims brought by female immigrant workers might be brought on the basis
of gender in combination with race or national origin, rather than on the
basis of citizenship alone.'

The EEOC investigation into sexual abuse on an egg-farm in Iowa
demonstrates an instance when the EEOC creatively used its powers of
implementation to maximize protections for immigrant workers within the
bounds of its statutory mandate.3 14  The 1980s and 1990s witnessed a
growth in the number of farmworkers in the United States, and a
simultaneous growth of in the number of female and immigrant workers
subjected to sexual abuse on the job.3 " The EEOC attorneys involved in
the Decoster Farms case claimed that they recognized the need to stay
relevant to farmworkers by considering their needs-which differed from
traditional cases seeking backpay remedies.316 The agency sought ways to
serve immigrants, who tended not to report crimes, and sexual harassment
provided an avenue to connect the Violence Against Women Act's
(VAWA) protections with workers.3 " EEOC attorney Jean Kamp
explained that employers subjected their employees to sexual violence
precisely because the undocumented immigrant worker was unlikely to
complain, for fear of being reported to the federal government. 18

In Decoster Farms, female undocumented workers alleged that their
employer engaged in sexual harassment, including rape, sexual abuse, and
retaliation for complaining of work conditions, in violation of Title VII. 9

As EEOC Regional Attorney Bill Tamayo recounted: "Late one night in
2000, I received a disturbing call from the Iowa Coalition Against Domestic
Violence telling me that several Mexican women had been trafficked into
the United States to work in the poultry plants of Decoster Farms False The
EEOC promptly sent a team of investigators to Iowa. But the victims were
scared to cooperate with the federal investigation since they had also been

312. See CHARLES WHALEN & BARBARA WHALEN, THE LONGEST DEBATE: A LEGISLATIVE
HISTORY OF THE 1964 CIVIL RIGHTS ACT (1989).

313. Telephone Interview with Regional Attorney (in San Francisco field office), EEOC (June I1,
2012); Telephone Interview with Regional Attorney (in Chicago office), EEOC (May 29, 2012).

314. EEOC v. Quality Egg, LLC, Civil Action No. 3:1 1-cv-03071-MWB; EEOC v. Iowa AG, LLC
dba DeCoster Farms, No. 01-CV-3077 (N.D. Iowa 2001); Complaint at 3, EEOC v. DeCoster Farms of
Iowa, Civil Action C02-3077 MWB(N.D. Iowa Sept. 26, 2002) [hereinafter DeCoster Farms].

315. See PHILIP MARTIN, HARVEST OF CONFUSION: MIGRANT WORKERS IN US AGRICULTURE
(1988).

316. Telephone Interview with Regional Attorney (in Chicago office), EEOC (May 29, 2012).
317. Id.
318. Id.
319. See cases cited supra note 314.
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threatened with physical harm, including more rapes, if they cooperated." 320

The EEOC filed papers for a preliminary injunction to stop the retaliation
so that they could investigate. 32 1 Given that the allegations involved sexual
harassment and sexual assault, the EEOC characterized its charges as
discrimination on the basis of sex. The EEOC sought monetary damages
under Title VII to compensate victims for their lost jobs; medical expenses;
pain and suffering; equitable relief including, but not limited to, a
permanent injunction; and "further relief as the Court deems necessary and
proper in the public interest."322 After months of investigation and
negotiations, the parties entered a consent decree and the case settled.3 23

Although portions of the agreement are sealed, in its general provisions the
consent decree listed prohibitions against sexual harassment, retaliation,
and hostile work environment, plus promulgation and posting of anti-
harassment and anti-retaliation policies. 3 24  In addition, the EEOC
announced a $1.525 million settlement.325

Decoster Farms led to one of the earliest successful petitions for a U-
visa nonimmigrant classification under the VAWA's Battered Immigrant
Women Protection.326  A parallel investigation by the Iowa Attorney
General and the DOJ accompanied the EEOC civil lawsuit and
demonstrated that the workers had suffered workplace abuses that qualified
for temporary protected status.3 27  On the advice of community advocates,
the EEOC relied on these tandem criminal investigations to satisfy
requirements for a U-visa, which offered not only temporary protected
status but also work authorization and a path toward legalization.328 The
EEOC filed U-visa applications on behalf of the immigrant workers with
U.S. Citizenship and Immigration Services (USCIS) using an extremely

320. William R. Tamayo, The EEOC and Immigrant Workers, 44 U.S.F. L. REV. 253, 263 (2009).
More history of the U-visa and the EEOC is contained in Orloff et al., infra note 58; see also Amanda
Clark, A Hometown Dilemma: Addressing the Sexual Harassment of Undocumented Women in
Meatpacking Plants in Iowa and Nebraska, 16 HASTINGS WOMEN'S L.J. 139 (2004).

321. Tamayo, supra note 320, at 263..
322. Complaint, supra note 322, at 4.
323. Press Release, EEOC Newsroom, EEOC and Decoster Farms Settle Complaint for $1,525,000

(Sept. 30, 2002), available at http://www.eeoc.gov/eeoc/newsroom/release/9-30-02-b.cfn (last visited
Nov. 21, 2012).

324. Consent Decree for EEOC v. Decoster Farms, Civil Action No. C02-3077MWB (N.D. Iowa
Oct. 3, 2002). Notice that the settlement came in 2002, the same year as Hoffman and during the Bush
Administration's EEOC.

325. Id.

326. Press Release, supra note 323; Phone Interview with EEOC Office of General Counsel
(4/6/2011).

327. Dennis McBride, EEOC Lead attorney (Milwaukee) met with the Assistant United States
Attorney and State Attorney General for the parallel litigation in DeCoster Farms. Telephone interview
with Regional Attorney (in San Francisco field office), EEOC (June I1, 2012).

328. Telephone Interview with EEOC attorneys in San Francisco and Chicago field offices (May
29, 2012).
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informal, ad hoc procedure.3 29 The attorneys involved recall "making it up
as we went along" when confronted with the forms to accompany the U-
visa petition.3 30 Nevertheless, the government cooperated and granted the
U-visa.33'

Subsequently, the EEOC developed procedures for the certification of
U-visas for eligible employees and proved willing to seek them for a wider
array of workplace abuses.33 2 Defying agency boundaries, they also worked
extensively with the other workplace agencies to develop similar
procedures." The DHS released U-visa guidelines in September 2007 that
enumerated certifying agencies.334 Each agency would develop its own
protocol for certifying petitions to the USCIS.3 Within the EEOC, the
protocol specified more stringent requirements for future U-visa
certifications-for example, EEOC regional attorneys retained authority to
certify applications, but only upon the recommendation of the EEOC
Chair.336 Although some claim that these changes have somewhat blunted
the availability of U-visas, others remark that the centralized process and
uniform standards help in regions less familiar with farmworker claims and
those that lack attorneys experienced with the U-visa petition process.337

329. Id.

330. Id.

331. Id.

332. Memorandum from EEOC Chair Naomi Earp to District Directors on EEOC Procedures for U
Nonimmigrant Classification Certification (July 3, 2008), available at

http://iwp.legalmomentum.org/reference/additional-materials/immigration/u-visa/govemment-
memoranda-and-factsheets/U%20VISAEEOC%20Certification%20Memo_7.3.0

8 .pdf (last visited

Nov. 21, 2012).

333. Id.
334. On September 27, 2007, the U.S. Citizenship and Immigration Services published an interim

rule, "Alien Victims of Certain Qualifying Criminal Activity," implementing the U nonimmigrant status

created by VAWA 2000. 8 C.F.R. § 214.14 (2009). Subsection (g), "Duration of U nonimmigrant

status," provides that U nonimmigrant status may be approved for a period not to exceed four years in

the aggregate. 8 C.F.R. § 214.14(g) (2009). USCIS will grant the derivative the extra time needed to

make his or her period in the United States equal four full years. On December 12, 2008, USCIS

published an interim rule, "Adjustment of Status to Lawful Permanent Resident for Aliens in T or U

Nonimmigrant Status," implementing the adjustment of status provisions for U nonimmigrants. This

rule became effective on January 12, 2009. 8 C.F.R. § 245.24 (2009) ("Adjustment of aliens in U

nonimmigrant status").

335. Id.

336. The EEOC certification protocol enacted July 3, 2008 was the first among the federal

workplace agencies. Memorandum from EEOC Chair Naomi Earp, supra note 332; EEOC certification

protocol on file with author.

337. Critics have long noted that the U-visa is only available when there is an ongoing worksite

investigation. Specifically, the critique is that the certification requirement has grown burdensome since

the DHS' 2007 U-Visa regulations. See Orloffet al. supra note 58, at 640 ("This complex, multilayered,

daunting process is having the effect of reducing EEOC's issuance of U-visa certifications."). Others

claim that the U-visa has become a wedge issue in the immigrant advocacy community because,

especially in the context of family violence (from which the U-visa emanates), many of the accused

abusers are themselves immigrants.
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After years in the making, the prominence of the U-visas continues to
rise. In January 2011, Commissioner Stuart Ishimaru organized a
Commission meeting on human trafficking to bring greater awareness to the
connection between trafficking, harassment, and other forms of workplace
abuse within the EEOC's jurisdiction."' Advocates have convened similar
meetings to publicize and encourage implementation of the EEOC U-visa
certification protocols and to combat Congress' attempts to limit U-visa
availability during VAWA reauthorization.3 39 The visas have become the
"remedy of choice for immigrant survivors of domestic and other forms of
violence, and the lawyers who represent them."340 It is an immigration
remedy that carries a much broader waiver than under VAWA, since it can
lead to a self-petition for adjustment of status that can be used to bring over
immediate relatives. "[M]any advocates consider the U to be the visa that
keeps on giving."34' Although it is not without problems or controversy, the
U-visa enables agencies to provide a valuable remedy to immigrants after
Hoffman limited available workplace remedies.

Summary. The EEOC case study confirms the bureaucratic politics
thesis developed in the DOL and NLRB case studies and also emphasizes
two distinctive features of the EEOC's policies toward undocumented
workers: its engagement with immigrant communities and its creative use
of guidance to promote policy positions not obviously required by Title VII.
The EEOC deploys its statutory mandate on behalf of immigrant workers
aggressively, by invoking the ethos of nondiscrimination that governs its
enforcement activities as justification for protecting workers without regard
to status. This approach is grounded in Title VII and the EEOC's close
engagement with farmworker communities experiencing novel forms of
discrimination (e.g. sexual harassment) and seeking nontraditional remedies
such as the U-visa. The agency's long-standing commitment to immigrant
workers-pre- and post-Hoffman-paved the way for the EEOC's
ingenious strategies of joining citizenship-based claims with sex-based
claims to petition successfully for U-visas that provide meaningful
assistance to immigrant workers.

338. See Written Testimony of Daniel Werner, Deputy Director, Immigrant Justice Project,
Southern Poverty Law Center (Jan. 19, 2011), available at http://www.ecoc.gov/eeoc/meetings/1-19-
I l/werner.cfm (last visited Nov. 21, 2012); Written Testimony of Ana Isabel Vallejo, Supervising
Attorney, Florida Immigrant Advocacy Center (Jan. 19, 2011), available at
http://www.eeoc.gov/eeoc/meetings/1-19-11/vallejo.cfm (last visited Nov. 21, 2012).

339. The National Employment Law Project, for example, hosted a conference call on the subject
of retaliation that included discussion of U-visas and has printed materials describing the U-visa in
simple terms and collecting agency protocols. See, e.g., Nat'l Emp. Law Project, The U-Visa, supra
note 58.

340. Telephone Interview with staff attorney, NELP (June 12, 2012).
341. Id.
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IV.
VARIETIES OF REGULATORY RESPONSE

A. Theme and Variations

These case studies illustrate the regulatory responses of agencies
within the interstices of law and politics using a theme and variations
approach. Although they vary in their particulars, each case study
illustrates as its theme the core dynamics of bureaucratic politics that
improve the lives of immigrant workers through policy guidance, despite
challenging legal precedent. The common explanation emerging from the
case studies comports with Miles' Law: the career attorneys within the
workplace agencies set out to do their job-a job made more difficult by the
Hoffman decision-by prioritizing their professional commitments over
their personal convictions or political preferences. The disaggregated
components of Miles' Law,342 when posed as a policy-making process,
include: (1) a complex regulatory arena, with sufficient legal ambiguity to
invite (or at least permit) multiple interpretations and potentially conflicting
agency goals for implementation; (2) an individual commitment to
professional ethos that includes organizational mandates, a fidelity to legal
norms, and role identification; and (3) a sufficient openness in the political
environment to permit professionalism to penetrate partisan politics.

As for variations, more study is required to transform these
components of Miles' Law into variables that measurably sway
bureaucratic discretion toward or away from protecting immigrant workers.
The varying regulatory responses developed in these case studies suggest as
salient factors:

The relationship between the legal constraints on an agency and
the agency's development of an immigrant-friendly response. The
tighter the legal constraint on an agency, the narrower the opening
for policy innovation; the looser the constraint, the greater
possibility for such innovation. The NLRB continues to seek
remedies for immigrant workers in the narrow openings available
after Hoffman, but it is significantly constrained by recognition of
its duty to obey a law that directly contravened an earlier Board
ruling. Consequently, the Mezonos decision flows from Hoffman's
narrow reading of workers' rights. 343  In contrast, the EEOC
offensively deploys Title VII's mandate to eradicate employment
discrimination for protected classes of workers, to forestall
workplace abuse on the grounds of sexual assault-a legal ground

342. See Miles, supra note 65.

343. The Flaum memo's assertion that baseless status inquiries can be considered ULPs could
undo the grip of Hoffman, but it is raised in dicta and its effect on worker remedies is only speculative.
See Flaum, supra note 187.
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not contemplated by Hoffman that leaves a wide field for
interpretation and innovation.

* The complexity of the regulatory arena. The complexity of the
shared regulatory space between workplace agencies and
immigration enforcement agencies and, specifically, how taut the
tension is between their organizational goals of enforcing labor
laws and immigration laws influences the latitude for policy
innovation by the agencies. For example, given its long history of
clashing with immigration enforcement, the DOL pursued policies
of "deconfliction" with DHS to buffer potential conflicts between
immigration enforcement and labor enforcement priorities, such as
addressing retaliation and intimidation through DHS calls. The
space created by this buffer facilitates the DOL's ability to adopt
practices and policies helpful to immigrant workers.

* The extent of the politics shield to professional norms. This
dynamic is more subtle in the case studies provided, given that
both the Republican and Democratic administrations in place since
Hoffman in 2002 were relatively receptive to immigrant workers.
However, the DOL's greater vulnerability to changing political
leadership as a result of institutional design-the DOL is headed
by a single, cabinet-level secretary appointed by the President-
unsurprisingly demonstrates larger policy swings on U-visa
implementation. The DOL was the last to exercise its authority to
certify, and yet the most wide-reaching apparatus for doing so. It
also offered more cautious justifications than the independent
agencies led by bipartisan commissions, suggesting deference of
civil servants to political appointees in headquarters.

Miles' Law is not a surefire formula for success, however. This
Article argues that federal workplace agencies can sometimes help
immigrants. It does not argue that workplace agencies always, or even
usually, will engage in regulatory resistance. Because the research design is
not well-suited to explain how commonly bureaucratic efforts will benefit
immigrant workers, or to what extent, readers may reasonably inquire
whether the findings extend to agencies regulating immigrants in other
policy arenas. Unfortunately, the small sample of federal workplace
agencies responding to immigrants makes answering this question difficult.
Moreover, while variation exists across agencies, no discernible negative
case illustrates an agency that has declined to take such action.344 Thus,
while further research is needed to define the scope and persistence of the
bureaucratic incorporation theory, viable case studies are hard to come by.

344. In the course of presenting this article to fellow immigration scholars, some have
recommended including a case study of DHS and especially ICE. I have declined to do so because the
law enforcement mission of the DHS differs so radically from the workplace agencies that I am
comparing with one another, even if it also experiences mission conflict in some instances.
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B. Future Research

The seeds of further study are planted in these preliminary case studies.
Three studies are proposed: (1) U-visa implementation in federal workplace
agencies; (2) state-level regulatory responses to Hoffman; and (3) exercises
of discretion in the presence of executive orders.

First, the existing case studies indicate helpful variation in the extent of
U-visa implementation across workplace agencies.345 Further attention is
needed to the development of protocols and training that implement
regulatory policies within each agency. In the field offices of the three
federal agencies under study, interviews could be conducted with civil
servants and line attorneys more directly involved in enforcement, in
particular the five newly-selected U-visa Regional Coordinators in the
Department of Labor who work in conjunction with a national-level
specialist in the DOL headquarters. By moving closer to the ground to
inquire about the implementation of policies from above, the study would
move more directly into conversation with the literature being undertaken
by social scientists on street-level bureaucrats. Methodological benefits of
this expansion are that a broader, more representative sample of interviews
could be drawn and that siate and local variations could be taken into
account. A related expansion might include interviews with prosecutors
and other U-visa certifying officials. These officials have longstanding
authority in this area and, presumably, a wider variety of practices given
their number and geographical spread.

Second, study of state-level workplace policies would yield a greater
variety of responses to Hoffman, including positive responses that reinforce
constraints on remedies for undocumented workers, constituting negative
cases in the parlance of social science research design.3 46  Preliminary
research into state policies suggests that state-level responses to Hoffman
have been mixed in approach and result. The greatest amount of activity
has taken place in the courts, as employers seek to take advantage of
Hoffman to shield themselves from the penalties associated with violating
state employment laws.347 Only two states, California3 48 and Washington,3 49

345. For a general explanation of case study methodology and the need for variation in case

selection, see John Gerring, Case-Selection for Case Study Analysis: Qualitative and Quantitative
Techniques, in OXFORD HANDBOOK OF POLITICAL METHODOLOGY (Henry E. Brady, David Collier &
Janet M. Box-Steffensmeier eds., 2008).

346. Id.
347. Corollary state litigation arose on wage loss (another form of monetary compensation) in

California.
348. CA LAB. COMMISSIONER BULL., Volume 2, Issue 1 (2002), available at

http://www.dir.ca.gov/dlse/SG-1abor- Spring02 comp8.pdf (last visited Nov. 12, 2012).

349. Letter from Susan Jordan, Executive Director, Washington State Human Rights Commission,
to Antonio Ginatta, Director, Washington State Commission on Hispanic Affairs (Oct. 7, 2002) (on file
with NELP).

290



WHERE YOU STAND DEPENDS ON WHERE YOU SIT

have undertaken regulatory guidance to codify or amend Hoffman as it
pertains to backpay remedies under state employment and labor law. In
California, these regulatory guidances subsequently gave rise to state
legislative reform.310  State-level regulatory actions directly parallel to the
federal workplace agencies remain scarce, even if the dynamics identified at
the federal level exist in those instances."' Additionally, the long-standing,
pro-immigrant political climate in the states that have enacted these
regulation and legislation3 52 limits the possibility of generalizing about
insulation from politics in a useful way."'

Other than monetary remedies, two state agencies have adopted
equitable remedies along the lines of the U-visa: California's Department of
Fair Employment and Housing and New York's Department of Labor.3 54

The California policy enumerates the qualifying criminal activities, a subset
of the more severe federal grounds. California also specifies that the state's
Department of Fair Employment and Housing must conduct an ongoing
investigation into a Fair Employment and Housing Act or Ralph Act claim,
meaning that California's law contains a more stringent standard than the
comparable federal regulations on U-visas, which do not require ongoing
investigation of qualifying criminal activities."' The New York
Department of Labor is comparatively more generous: it covers all of the
qualifying criminal activities in the federal statute and requires only that the
investigating agency have jurisdiction over the claim. For the DOL, this
means that the petitioner must allege a New York State labor law violation
as well as the qualifying activity.35 6 Other state legislatures are considering
more U-visa policies, but none have enacted any at the time of
publication.5

In sum, these snapshots of regulatory action taken to strengthen the
rights of immigrant workers in several states suggests similar bureaucratic
behaviors as found in federal workplace agencies: pro-immigrant regulatory

350. See Undocumented Worker Rights, CALIFORNIA DEPARTMENT OF INDUSTRIAL RELATIONS
(May 31, 2001), available at www.dir.ca.gov/qaundoc.html (last visited Nov. 21, 2012); Cal. Civ. Code
§ 3339 (2002); Cal. Gov't Code § 7285 (2002); Cal. Health & Safety Codes §§ 24000-26204 (2002);
Cal. Lab. Code § 1171.5 (2002).

351. Rebecca Smith, Amy Sugimori, Ana Avedailo & Marielena Hincapie, Undocumented
Workers: Preserving Rights and Remedies after Hoffman Plastic Compounds v. NLRB, NATIONAL
EMPLOYMENT LAW PROJECT, available at http://nelp.3cdn.net/f4626d080903865d3e-q7m6bn3qp.pdf
(last visited Nov. 21, 2012); Rebecca Smith, Amy Sugimori & Luna Yasui, Low Pay, High Risk: State
Models for Advancing Immigrant Workers' Rights, 28 N.Y.U. REV. L. & Soc. CHANGE 597, 610 (2004).

352. It is worth noting, however, that California led the way on several anti-immigrant initiatives
such as Proposition 187, which limited eligibility of undocumented immigrants for public benefits.

353. See GLEESON, supra, note 119.
354. See Nat'l Emp. Law Project, The U- Visa, supra note 58.
355. Id.

356. Id.

357. Telephone Interview with staff attorney, NELP (June 12, 2012).
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interpretations in wage and hour law and remedies, some policy innovation
to develop alternatives to monetary remedies (including the U-visa taking
hold of federal workplace agencies), and strengthening protections against
national origin discrimination on the basis of citizenship and language.

Third, more attention needs to be paid to the role of the executive in
shaping the complex regulatory terrain within which agencies exercise
discretion. The Obama administration's replacement of an enforcement
strategy targeting worksites for immigration enforcement with, instead,
prosecutorial discretion that de-prioritizes non-criminal immigrants and
permits the possibility of administrative closure and removal of a low
priority cases from an immigration court's docket, could be a fruitful
subject for further study of agency-level discretion.359 Preliminary results of
the prosecutorial discretion program for immigrant workers in detention and
not otherwise charged with crimes or security violations are promising.3"o
However, the prosecutorial discretion program began as a pilot in only two
moderately-sized cities, and systematic studies of the case closure rates as it
has spread to larger cities have only recently begun to trickle out.3 6'

358. The availability of worker's compensation to immigrant workers provides fertile ground for

studying variation in state responses to Hoffman given that all fifty states have some type of worker's

compensation policy. Because there is no direct federal analogue to worker's compensation (for which

workers become eligible following injury), and because the state-level responses have mostly been

legislative, it is not included in this article. However, a growing literature documents the trends in

worker's compensation laws. See Rebecca Smith, Immigrant Workers and Workers' Compensation, 55

AM. J. INDUS. MED. 537 (2012); NAT'L EMP. LAW PROJECT, UNINTENDED CONSEQUENCES: LIMITING

WORKERS' COMPENSATION BENEFITS FOR UNDOCUMENTED WORKERS EXPOSES WORKERS TO

GREATER RISKS OF INJURY, BUSINESS TO GREATER COSTS (Jan. 2011), available at

http://nelp.3cdn.net/f4626d080903865d3e-q7m6bn3qp.pdf (last visited Nov. 21, 2012); Jason

Schumann, Working in the Shadows: Illegal Aliens' Entitlement to State Workers' Compensation, 89
IOWA L. REV. 709 (2004); Anne Marie O'Donovan, Immigrant Workers and Workers' Compensation

After Hoffman Plastic Compounds, Inc. v. NLRB, 30 N.Y.U. REV. L. & SOC. CHANGE 299 (2006);
Katrina C. Gonzales, Undocumented Immigrants and Workers' Compensation: Rejecting Federal

Preemption of the California Workers' Compensation Act, 41 U.C. DAVIS L. REV. 2001 (2008). Thanks

also to Shannon Gleeson for sharing a compilation of state workers' compensation laws (on file with

author).
359. Julia Preston, U.S. to Review Cases Seeking Deportations, N.Y. TIMES (Nov. 17, 2011),

http://www.nytimes.com/2011/11/17/us/deportation-cases-of-illegal-immigrants-to-be-reviewed.html.
360. A 2011 DHS review of virtually all deportation cases before the immigration courts in

Baltimore and Denver to identify appropriate cases for prosecutorial discretion led to relief for I in 6 or
16% of cases. Julia Preston, In Deportation Policy Test, I in 6 Offered Reprieve, N.Y. TIMES (Jan. 19,
2012), http://www.nytimes.com/2012/01/20/us/in-test-of-deportation-policy-I -in-6-offered-
reprieve.html. Reports from the Transactional Records Access Clearinghouse (TRAC) show that new
filings seeking deportation orders for non-criminal aliens are also down. Transactional Records Access
Clearinghouse, Report: New Data Tracking ICE Prosecutorial Discretion, Feb. 13, 2012), available at
http://trac.syr.edu. The review of pending immigration removal cases is being extended to seven more
cities in 2012: Detroit, New Orleans, Orlando, Seattle, New York, San Francisco, and Los Angeles.
EOIR Statement Regarding Second Stage of Case-by-Case Review Pursuant to DHS' Prosecutorial
Discretion Initiative, DEP'T OF JUST., available at:
http://www.justice.gov/eoir/press/2012/EOIRProsecutorialDiscretionO4O32012.htm.
36' According to figures obtained from the Los Angeles Times on July 30, 2012, DHS attorneys had
reviewed the files of nearly 360,000 cases and identified 23,000, or 6.4%, as provisionally eligible for
administrative closure. These numbers suggest that as the case review has progressed, the share of cases
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Workers are explicitly contemplated in the DHS' Morton memos providing
for prosecutorial discretion. 362 Ostensibly, clarifying that undocumented
workers who are otherwise not charged with serious crimes deserve
prosecutorial discretion indicates the Obama administration's vital
recognition of worker rights, whatever the motivation. However,
immigrant advocates note that the fast-paced review of the immigrants' files
(called A-files) does not contemplate the worker criteria laid out in the ICE
memo calling for discretion. An immigration attorney explained: "If I'm an
ICE attorney, the file will not include evidence of workplace abuse or
improper motives for reporting (such as retaliation), so these vulnerabilities
cannot be considered."36 3 Advocates also worry that without a "full-
throated media campaign" clarifying that prosecutorial discretion is "not a
call [for immigrants] to turn yourself over," misunderstandings about
prosecutorial discretion could lead to immigrants endangering themselves,
as opposed to recognizing that relief is available once they are already in
the process. 64 Even more attention will be given to the phenomenon of
prosecutorial discretion as it pertains to the White House's executive order
providing deferred action for childhood arrivals (mainly, undocumented
youth who became eligible for administrative relief from deportation orders
in lieu of a federal DREAM Act in August 2012)365 and to White House
reconsideration of 57 or so 287(g) federal-local law enforcement
partnerships that deputize trained local police officers to exercise federal
immigration authority and under review by the administration. 6 6

found eligible for administrative closure has grown smaller, but the reasons for this trend are unclear.
Ben Winograd, ICE Numbers on Prosecutorial Discretion Keep Sliding Downward (July 30, 2012),
available at http://immigrationimpact.com/2012/07/30/ice-numbers-on-prosecutorial-discretion-sliding-
downward/.

362. Memorandum of John Morton, Director of U.S. Immigration and Customs Enforcement,
Exercising Prosecutorial Discretion Consistent with the Civil Immigration Enforcement Priorities of the
Agency for the Apprehension, Detention, and Removal of Aliens (June 17, 2011), available at
http://www.ice.gov/doclib/secure-communities/pdf/prosecutorial-discretion-memo.pd

363. Telephone Interview with immigrants' rights advocate (Jan. 23, 2012).
364. Id.; see also Shoba Sivaprasad Wadhia, The Morton Memo and Prosecutorial Discretion,

IMMIGRATION PoLIcY CTR. (2011), available at http://immigrationpolicy.org/special-reports/morton-
memo-and-prosecutorial-discretion-overview; Shoba Sivaprasad Wadhia, The Role of Prosecutorial
Discretion in Immigration Law, 9 Conn. Pub. Int. L.J. 243 (2010).

365. President Obama's executive order is implemented through procedures set forth by U.S.
Secretary of Homeland Security Janet Napolitano in a memo to DHS branches, Exercising Prosecutorial
Discretion with Respect to Individuals Who Came to the United States as Children (June 15, 2012). The
U.S. Citizenship and Immigration Services, the responsible agency, began accepting applications on
August 15, 2012 and reports that from August 15, 2012 to December 13, 2012 a total of 355,889
requests had been accepted for processing. Of those cases, 102,965 requests had been approved, and no
requests had been denied. Updated statistics are kept by the USCIS and are available at
http://www.uscis.gov/USCIS/Resources/Reports%20and%20Studies/Immigration%20Forms%20Data/A
ll%20Form%20Types/DACA/DACA%2OMonthlyDEC%20Report%20PDF.pdf.pdf.

366. The 287(g) program, which was written into immigration law in 1996, allows police to do the
work that formerly only ICE agents could do; police become deputized immigration enforcement
officers with the authority to enforce immigration laws in their towns or localities or jails. However, the
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CONCLUSION: WHERE YOU STAND DEPENDS ON WHERE YOU SIT

This Article argues that regulatory agencies resist restrictive legal and
political environments hostile to immigrants' rights when doing so fulfills
their organizational goals and satisfies their professional ethos. Although
bureaucratic motivations are not entirely devoid of politics, the influence of
political leadership, partisan politics, and even personal policy preferences
are significantly constrained. Interviews with high-level officials and
agency staff in three federal workplace agencies revealed that bureaucrats
emphasize the organizational mission of workplace enforcement agencies to
protect all workers as a means to the end of protecting immigrant workers.
The apparent tension posed by the strategy of immigration enforcement
through worksite enforcement was seen to facilitate labor enforcement,
rather than to conflict with it, insofar as worksite enforcement eliminates
competitive advantages to employers hiring undocumented workers.
Politics certainly played a role in agency actions, but the way it influenced
agency actions was mostly indirect - it was filtered by the professional
ethos of the civil servants and career attorneys implementing regulatory
policy and organizational objectives such as resource allocation, efficiency,
and effectiveness. These findings held across all three federal workplace
agencies.

The implications for legal scholars, especially immigration law and
administrative law scholars, are important. For administrative law scholars,
this Article advances classic debates about bureaucratic discretion by
applying bureaucratic incorporation theory to original empirical research
demonstrating how and why workplace agencies use policy guidance to
resist contractions in immigrant workers' rights. The findings largely
comport with bureaucratic theory and administrative law scholarship. As
others have noted, for better or worse, agencies do not engage in a

terrain is changing after Arizona v. United States (2012) and a coalition of more than one hundred
advocacy groups and the Congressional Hispanic, Black, Asian American, and Progressive
Caucuses petitioning the White House for follow-through in December 2012. See e.g. Letter to DHS
Secretary Janet Napolitano and ICE Director John Morton titled End the 287(g) Immigration
Enforcement Program (December 11, 2012), available at
http://www.aclu.org/files/assets/dec_2012_terminate-287g-sign-on-final-sent.pdf; Letter from
Representative Lucille Roybal-Allard to DHS Secretary Janet Napolitano (December 13, 2012),
available at http://roybal-allard.house.gov/news/documentsingle.aspx?DocumentlD=315283. On
December 21, 2012, the Obama administration announced that it would not renew 287(g) agreements
with local law enforcement and would instead rely on Secure Communities to focus on enforcement
priorities. News Release, U.S. Immigration and Customs Enforcement, FY 2012: ICE announces year-
end removal numbers, highlights focus on key priorities and issues new national detainer guidance to
further focus resources (Dec. 21, 2012),
http://www.ice.gov/news/releases/1212/121221washingtondc2.htm. For scholarly treatments,
groundbreaking research into the effects of these federal-local enforcement programs is being conducted
by Monica Varsanyi, Marie Provine, Scott Decker, and Paul Lewis is being conducted under the NSF
project title "The Police and Immigration: Understanding Local Law Enforcement Policies And
Practices Across The United States."
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straightforward execution of statutory duties; they exercise discretion in
issuing guidance by reconciling their professional ethos with fidelity to
overlapping, and sometimes competing, laws." While politics is inevitably
involved, positive outcomes for immigrant workers are largely incidental to
politics-the product of independent forces such as organizational
imperatives and professional ethics. In unsettled and rapidly-changing legal
terrain-which characterizes immigration law generally and the
immigration law post-Hoffman specifically-these advisory opinions
impact the construction of undocumented workers' rights.

Administrative law scholars can and do debate whether guidance
appropriately drives agency discretion. Some scholars call for
administrative oversight to promote transparency and to constrain undue
agency autonomy:368 an example of this form of oversight is the Office of
Management Budget's "Good Guidance Practices,"' which urges agencies
to hold comment periods on proposed guidance for significant documents
and to post guidance on their websites. Other scholars call for judicial
review as a formal check on a highly informal area of governance.
Administrative law scholar Cynthia Farina, for example, notes that is tricky
to obtain judicial review and laments an "unfortunate" opinion by Judge
Harry Edwards on the U.S. Circuit Court of Appeals, District of Columbia
taking the position that guidance is per se unreviewable.370 In contrast,
immigration law professor David Martin37' opines that getting sub-
regulatory guidance judicially reviewed will "inevitably reduce
transparency by discouraging the promulgation and publication of such
guidance-a net loss to good governance." 372  This Article does not
definitively settle the wisdom of proliferating agency guidance. It merely

367. See e.g. William N. Eskridge, Jr. & and Kevin S. Schwartz, Chevron and Agency Norm-

Entrepreneurship, 115 YALE L. J. 2623 (2006).
368. See e.g. Margaret Gilhooley, Executive Oversight of Administrative Rulemaking: Disclosing

the Impact, 25 IND. L. REv. 299, 301 (1991); Jessica Mantel, Procedural Safeguards for Agency
Guidance: A Source of Legitimacy for the Administrative State (2008) (unpublished manuscript),
available at http://works.bepress.com/jessica-mantel/2/.

369. Memorandum from Rob Portman to Heads of Executive Departments and Agencies, Issuance
of OMB's "Final Bulletin for Agency Good Guidance Practices" (Jan. 18, 2007), available at
http://www.whitehouse.gov/sites/default/files/omb/memoranda/fy2007/m07-07.pdf (last visited Nov. 21,
2012).

370. E-mail from Cynthia Farina, Professor, Cornell Law School (Feb. 16, 2012).

371. David Martin is a professor of immigration law at the University of Virginia Law School and
former General Counsel for the INS.

372. E-mail from David Martin, Professor, University of Virginia Law School (Feb. 16, 2012).

Martin continues: "From my perspective as a former government lawyer, [guidance] is helpful to front-
line officers in their decision-making and it assists middle and upper level managers who are working to
assure both consistency in outcomes and the exercise of discretion in ways that follow the guidance of

politically responsible top executives, rather than the random conceptions of good policy held by
particular adjudicators . . . or outlier or rogue officers who stay within the hard legal limits set by statute

and regulation but regularly push the boundaries."
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hypothesizes that law and professional ethos doubly constrain the exercise
of discretion. These institutional dynamics do not resemble the runaway
bureaucrat presupposed and feared in much scholarship on administrative
agencies.

With regard to the distinctive place of law in the bureaucratic
construction of undocumented workers' rights, this Article recognizes that
agencies negotiate competing, if not contradictory, impulses from
immigration law and employment law after Hoffman."' Within this fluid
conception of law as a multilayered construct, the Article claims that
regulatory responses-manifested in policy guidance - derive from an
agency culture marked by principled professional commitments, not solely
from uncontested, "prescriptive rules that courts and legislatures send
out."374 These agency interpretations may be subsequently ratified by courts
and crystallized by Congress, either formally under doctrines of deference,
or more informally by allowing agency preferences to set the substantive
tone for interpretation and implementation."' The contradictory realities of
workplace regulation give rise to an ambivalent bureaucratic culture that
expresses itself in the guidance effectuated to help agencies do their work
on the ground. This revelation demonstrates for legal scholars-
particularly immigration law scholars-that studying courts and formal law
as a way to understand the development of rights merely scratches the
surface. To fully understand the development of rights, it is important to
penetrate the institutions, broadly defined to include agencies, that produce
rights.

This Article models a new style of inquiry into immigrants' rights that
draws on the insights of bureaucracy scholars in both the social sciences
and legal academy, and it is informed by an appropriately nuanced
conception of immigration law that recognizes the central place of guidance
in negotiating a contested legal terrain. Guidance may only be only one
data point-or a few data points, if there are structured comparisons of
multiple case studies-but placed alongside interviews and other subjective
indicators guidance can still be usefully revealing.

373. See Part lB.
374. Jeb Barnes & Thomas F. Burke, Making Way: Legal Mobilization, Organizational Response,

and Wheelchair Access, 46 LAW & SOC'Y REv. 167, 168 (2012) (cataloguing different notions of law in
distinct literatures examining the common question of law and social change).

375. An alternative interpretation of these case studies is that the real action resides in what public
choice theorists and legal skeptics already know: agencies cannot protect workers without protecting all
workers, including the undocumented, in the presence of de facto policies of tolerating large numbers of
undocumented workers. It is in their self-interest to protect immigrant workers. For example, the United
States Court of Appeals for the District of Columbia Circuit utilized this reasoning in Agri Processor v.
NLRB, a case reviewing an NLRB order to an employer to bargain collectively with employees' union
representatives after employees, including undocumented aliens, voted to unionize. Agri Processor Co.
v. NLRB, 514 F.3d I (D.C. Cir. 2008), cert. denied, 128 S. Ct. 594 (2008).
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This methodological improvement has a normative prescription for
immigration scholarship: immigration scholars should probe the complex
motivations of bureaucrats, elusive as they may seem, in fashioning their
policy prescriptions. By taking seriously Miles' Law,3 76 immigration
scholars can turn their attention toward the factors-variables, loosely-
put-that elicit regulatory responsiveness toward their desired objectives.
The self-perceptions of lawyers and civil servants within workplace
agencies shape their ultimate actions. Scholars should speak to the
administrators of immigration law, in addition to courts and Congress. This
shift in emphasis may be more fruitful than making normative arguments
that protecting immigrants is a worthy end unto itself, especially in the
presence of ongoing ambivalence toward undocumented workers.

Finally, in the factual particulars, this Article suggests that clashes
between courts, Congress, and agencies about the meaning of Hoffman can
facilitate advancement of, or at least curtail the retreat of, immigrants'
rights when the law leaves space for agency discretion, thus allowing law
and politics to intertwine.3 These findings challenge the widely held
assumption that meaningful immigration reform can only happen when a
constellation of political stars align or when laws bar agency discretion to
depart from strongly pro-immigrant outcomes."' As political scientist
Robert Lieberman described in the context of expanding worker rights
under civil rights laws, when change occurs it "arises out of friction among
mismatched institutions and ideas."" There is the prospect of discretion
favorable to immigrant workers when dealing with law enforcement
agencies populated by civil servants anchored by a fidelity to the rule of law
and professionalism, even amidst a regulatory environment hostile to
immigrants' rights."

376. See text accompanying note 65.
377. Public choice theorists and interest group theorists contend that political incentives matter

most in the production of legal justifications for agency behavior, just as much as in the assertion of raw
political power. For example, interest group theory and public choice theory would predict pendulum
swings of political power or capture of regulatory agencies by entities such as employers. See supra text
accompanying note 89; see also J.R. DeShazo & Jody Freeman, Public Agencies as Lobbyists, 105
COLUM. L. REV. 2217, 2288 (2005) (discussing implications of lobbying by lateral agencies to ensure
agency accountability to secondary missions for models of agency behavior).

378. Lee, supra note 4, notes that paucity of empirical research to support normative arguments
about the effectiveness of immigration enforcement. He hesitates before drawing inferences from a fifty-
year old study by Kitty Calavita on the INS' implementation of the Bracero program to conclude that
DHS' culture is antagonistic to immigrants' rights and that the Department of Labor is unable to
overcome the anti-immigrant bias. Lee, supra note 4, at 1118 n.1 11; CALAVITA, supra note 139.

379. Robert C. Lieberman, Ideas, Institutions, and Political Order: Explaining Political Change,
96 AM. POL. Sc. REV. 697 (2002), available at joumals.cambridge.org/articleS0003055402000394
(last visited Nov. 21, 2012).

380. Others have pointed out that the converse is once again true: an agency with an anti-
immigrant or pro-immigration enforcement culture might undermine existing legal protections.

Examples might include the reports that some DHS officials have resisted presidential directives to
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APPENDIX

Table 1. Federal Agencies Regulating Immigrant Workers

Case Law

Statutes

Regulatory
Response

Remedies
Available

DOL
Hoffman
Patel
Josendis

FLSA

2002 Fact Sheet
2011 MOU

Back pay
U-visa

Buffering

EEOC
Hoffman
Egbuna

Title VII

Rescinded
1999 Backpay
Guidelines

No back pay
U-visa

Mitigating

NLRB
Hoffman
Sure-Tan

NLRA

NLRB Order
2002 GC memo
2011 GC memo
Mezonos
Flaum and GC
memo

No back pay
U-visa

Reconfiguring

engage in prosecutorial discretion rather than across-the-board removal of low priority immigrants in
detention. Julia Preston, Agents' Union Stalls Training on Deportation Rules, N.Y. TIMES, Jan. 7, 2012,
at Al5. My contention is that this counter-example actually furnishes support for my argument about
the relationship between law, politics, and bureaucracy. In the hypothetical case, the organizational
mission of law enforcement and legal compliance is focused on administration of IRCA and the civil

servants confronted with apparent conflicts between changed directives from their political leadership
prioritize their professional commitment-to the rule of law (in this case IRCA) -rather than the new
orders.
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