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tribunals substantively violated the Geneva Conventions. It did so
incidentally in a very internationalist manner.

Hamdan decisively rejected the Bush administration’s assertion
that Common Article 3 of the Geneva Conventions does not apply to
Guantanamo detainees.'”” Common Article 3 is a catch-all provision
requiring that detainees in conflicts “not of an international
character” be afforded basic humane treatment, including the right to
be tried by a “regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by civilized
peoples.”''® The Bush administration had asserted that the term “not
of an international character” meant that the provision could not
apply to the “international” war between the United States and al
Qaeda.’”® The Supreme Court refused to defer to the executive’s
interpretation'”’ and instead construed “international” as meaning
“between nations.”'>' The Court adopted the view that the Geneva
Conventions provide a comprehensive regime for regulating armed
conflict, and Common Article 3 excludes only conflicts between
party nations because such conflicts are covered elsewhere in the

117. Hamdan, 548 U.S. at 632-35.
118. The provision is called a “common article” because it appears in all four Geneva Conventions. It
provides in pertinent part:
In the case of armed conflict not of an international character occurring in the territory of
one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as
a minimum, the following provisions:

. . . [TIhe passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court affording all the judicial guarantees
which are recognized as indispensable by civilized peoples.

Third Geneva Convention, supra note 34, art. 3.

119. 2002 Bush Memo, supra note 41; see also Hamdan, 548 U.S. at 630 (noting the government’s
argument).

120. In another internationalist move, the Court simply ignored the body of case law indicating that
courts should give “great weight” to the executive’s “reasonable” interpretation of a treaty, a doctrine
the Court had invoked just the day before in Sanchez-Llamas v. Oregon, 548 U.S. 331, 355 (2006)
(“[Wlhile courts interpret treaties for themselves, the meaning given them by the departments of
government particularly charged with their negotiation and enforcement is given great weight.” (quoting
Kolovrat v. Oregon, 366 U.S. 187, 194 (1961))). See generally Robert M. Chesney, Disaggregating
Deference: The Judicial Power and Executive Treaty Interpretations, 92 lowa L. REv. 1723 (2007)
(analyzing approaches to deference in treaty interpretation).

121. Hamdan v. Rumsfeld, 548 U.S. 557, 630 (2005) (“The term ‘conflict not of an international
character’ is used here in contradistinction to a conflict between nations.”).
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Conventions.'?? The Court concluded that Bush’s military tribunals,
primarily because they were not authorized by Congress but also
because they lacked certain procedural protections, failed to comport
with Common Article 3’s requirement of a “regularly constituted
court, affording all the judicial guarantees which are recognized as
indispensable by civilized peoples.”'> Amazingly, the Court was
able to invalidate the tribunals on Geneva grounds without addressing
the issue of whether the detainees had enforceable Geneva rights in
the first place.

So how was it possible that the Supreme Court found the tribunals
to violate Geneva and struck them down, while simultaneously
avoiding the question of whether Geneva-based claims are judicially
cognizable? Justice Stevens cleverly but unfortunately did
interpretive gymnastics to attain this result. The Court asserted that
Common Article 3 applied to Hamdan, not because the Geneva
Conventions are a valid source of enforceable rights, but because
Common Atrticle 3 is silently incorporated by domestic legislation,
specifically the UCMJ.'** The UCMJ actually does not mention the
Geneva Conventions and only briefly speaks of international law.
Article 21 of the UCMYJ states:

The provisions of this chapter conferring jurisdiction upon
courts-martial do not deprive military commissions, provost
courts, or other military tribunals of concurrent jurisdiction with
respect to offenders or offenses that by statute or by the law of
war may be tried by military commissions, provost courts, or
other military tribunals.'?

The Court interpreted this provision as a domestic statutory
requirement that Bush’s tribunals comport with international law,

122. Id at 630-31.

123. Id. at 630-35 (quoting Geneva Convention Relative to the Treatment of Prisoners of War art. 3,
Aug. 12, 1949, 6 U.S.T. 3316, 3320, 75 UN.T.S. 135).

124. Id. at 627-28.

125. 10 U.S.C. § 821 (2006).
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including Common Article 3.'% Essentially, the Court treats the
UCMIJ as “executing” legislation. The problem with the Court’s
analysis is that the legislative history of and expert consensus on
Article 21 do not support this conclusion. Historians are in fair
agreement that Article 21, whose predecessor provision was passed
long before the Geneva Conventions, was meant only to ensure that
the UCMJ’s creation of military courts martial would not alter the
President’s pre-existing authority to convene executive wartime
tribunals.'”’ It was not meant to require such tribunals to comport
with the laws of war.

The Supreme Court chose to give detainees Geneva rights by
reading them into a domestic statute that had little to do with the
treaty. Moreover, the Court knew that Congress was about to pass the
Military Commissions Act (MCA), which expressly replaces the
UCMIJ where inconsistent.'”® This Act is essentially a congressional
stamp of approval on Bush’s military tribunal process.'?’ Although its
tribunal procedures differ from those of Bush’s tribunals only
slightly,'® the MCA states both that it fulfills any requirements of
Common Article 3,"! and detainees subject to military trial may not

126. In a single conclusory statement, the Court characterizes the UCMYJ as “preserv{ing] what power,
under the Constitution and the common law of war, the President had had before 1916 to convene
military commissions—with the express condition that the President and those under his command
comply with the law of war.” Hamdan, 548 U.S. at 593 (emphasis added).

127. Scott L. Silliman, On Military Commissions, 36 CASE W. REs. J. INT’L L. 529, 535 (2005)
(“{TThe word ‘recognized’ is key to an accurate understanding [of Article 21] because it implies only
acknowledgment, not establishment.”); David Stoelting, Military Commissions and Terrorism, 31
DENV. J. INT’L L. & POL’Y 427, 429 (2003) (asserting that Article 21 does not authorize tribunals but
rather “simply preserves the well-established jurisdiction of military commissions over crimes as
established by statute or by the laws of war”).

128. 10 U.S.C. § 948b(d) (2006).

129. M. Elizabeth Magill, Can Process Cure Substance? A Response to Neal Katyal's “Internal
Separation of Powers,” 116 YALE L.J. POCKET PART 126, 129 (2006), available at
http://www.yalelawjournal.org/the-yale-law-journal-pocket-part/executive-power/can-process-cure-
substance?-a-response-to-neal-katyal%26%238217;5-%26%238220;internal-separation-of-
powers%26%238221 (“[MCA] substantially follows the President’s pre-Hamdan conception of military
commissions.”). -

130. See Gruber, supra note 33, at 1058—64 (comparing MCA to Bush’s tribunals).

131. 10 U.S.C. § 948b(f) (2006) (“A military commission established under this chapter is a regularly
constituted court, affording all the necessary ‘judicial guarantees which are recognized as indispensable
by civilized peoples’ for purposes of common Article 3 of the Geneva Conventions.”).
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invoke the Geneva Conventions in litigation."*> Thus, any
international law-like protection culled from UCMJ would be short-
lived and soon replaced by the MCA’s contempt for international
law.

As a consequence, although Hamdan might be seen as a liberal
victory because it used the Geneva Conventions to give detainees
greater rights, the case proved far less momentous as an indicator of
the United States’ participation in a worldwide human rights regime.
To the contrary, the Court deliberately chose to refrain from
stemming the tide of anti-internationalism in American treaty
jurisprudence, even though a statement on the status of treaties
appeared by every indication warranted, if not required.

It is difficult to say why the majority chose to secure Geneva rights
through the UCMJ rather than addressing the self-execution issue
head on. Perhaps there were not enough votes supporting Geneva
enforceability, and the majority wanted to render immediate relief to
the detainees. It could be that the majority feared prompting a
presidential withdrawal from or congressional repeal of the Geneva
Conventions. Maybe the Court’s silence on treaty status was merely
overprotective but misguided judicial restraint. Attempting to
discover the inner motivations of the justices is the province of Court
historians and biographers. Nonetheless, as Professor Jordan Paust
points out, “every violation of the laws of war is a war crime” and
“such caution in the face of international crime is less than
satisfying.”'3* The “liberal” Hamdan majority certainly did not take
the opportunity to affirm the status of treaties in a time when an
understanding and acceptance of the international laws of war were
more important than ever. This oversight paved the way for the single
most exceptionalist Supreme Court treaty decision in history,
Medellin v. Texas."**

132. Id §948b(g) (“No alien unlawful enemy combatant subject to trial by military commission
under this chapter may invoke the Geneva Conventions as a source of rights.”).

133. Paust, Mixed Record, supra note 29, at 841.

134. Medellin v. Texas, 552 U.S. 491 (2008), stay of execution denied, 129 S.Ct. 360 (2008).
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[V. WALKING THROUGH THE DOOR IN MEDELLIN V. TEXAS

Medellin is the Supreme Court’s “first case ever to deny relief
solely on the ground that the treaty relied upon was non-seif-
executing.”'®> Medellin is the ultimate in a series of cases involving
the United States’ violation of foreign nationals’ rights under the
Vienna Convention on Consular Relations (Vienna Convention)."*®
The Vienna Convention, to which the United States is a party,
guarantees foreign nationals arrested in signatory countries the right
to meet with consular officials."”’ The petitioner Medellin, a Mexican
national, was arrested for murder in Texas. State officials did not
afford Medellin the opportunity to confer with Mexican consular
officials, and a Texas jury eventually convicted and sentenced him to
death.'*® Medellin raised the issue of Texas’s violation of the Vienna
Convention in his state habeas corpus appeal. The state court
dismissed the habeas appeal on procedural default grounds because
Medellin had not raised the Vienna Convention issue in a timely
manner during trial or direct appeal.’”’

The United States Supreme Court had first ruled on the procedural
default question in the 1998 case Breard v. Greene, holding that
habeas petitioners’ Vienna Convention claims are subject to the
Antiterrorism and Effective Death Penalty Act’s (AEDPA)
procedural rules, just like all other habeas claims. The per curiam
opinion contains language tending to indicate that the authors
considered the Vienna Convention to confer enforceable rights. It
states:

135. Carlos Manuel Véazquez, Treaties as Law of the Land: The Supremacy Clause and the Judicial
Enforcement of Treaties, 122 HARV. L. REV. 599, 601 (2008) [hereinafter Vazquez, Law of the Land].

136. See Sanchez-Llamas v. Oregon, 548 U.S. 331, 352-353 (2006) (affirming Breard holding
despite intervening contrary judgments by ICJ); Breard v. Greene, 523 U.S. 371, 375-76 (1998)
(holding that even assuming Vienna Convention is self-executing, petitioner’s claim of violation was
barred because of procedural default in state habeas proceedings).

137. Vienna Convention on Consular Relations and Optional Protocol on Disputes, Apr. 24, 1963,
T.I.A.S. No. 6820, 21 U.S.T. 77, 596 UN.T.S. 261.

138. Medellin, 552 U.S. at 500-05.

139. Id.
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[Allthough treaties are recognized by our Constitution as the
supreme law of the land, that status is no less true of provisions
of the Constitution itself, to which rules of procedural default
apply . . . . The Vienna Convention—which arguably confers on
an individual the right to consular assistance following arrest—
has continuously been in effect since 1969. But in 1996, before
Breard filed his habeas petition raising claims under the Vienna
Convention, Congress enacted the Antiterrorism and Effective
Death Penalty Act . . . . Breard’s ability to obtain relief based on
violations of the Vienna Convention is subject to this
subsequently enacted rule, just as any claim arising under the
United States Constitution would be.'*

After Breard, the International Court of Justice (“ICJ”) ruled in
two separate cases, the 2001 LaGrand Case (involving a German
national)'*' and 2004 Case Concerning Avena and Other Mexican
Nationals (4vena),"* that subjecting the Vienna Convention’s
requirements to AEDPA’s procedural default rules violates the terms
of the Convention. In Avena, the ICJ ordered the United States to
conduct special hearings to determine whether the named Mexican
nationals had been prejudiced by the Vienna Convention violation.'*
After Avena, President Bush issued a memorandum that the United
States “[would] discharge its international obligations” under Avena
“by having State courts give effect to the decision.”'**

In 2006, the Court in Sanchez-Llamas v. Oregon re-affirmed
Breard’s procedural default holding in the face of the contrary ICJ
decisions.'* The Court asserted that it would give the ICJ opinions
no more deference than “respectful consideration,” which did not

140. Breard, 523 U.S. at 376. The claim that a self-executing treaty is subject to state procedural
default rules has engendered its own critique. See, e.g., Quigley, supra note 4, at 677.

14]1. LaGrand Case (F.R.G. v. U.S.), 2001 I.C.J. 466 (June 27).

142. Case Concerning Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 1.C.J. 12 (Mar. 31)
[hereinafter Avena].

143, Id.

144. Medellin, 552 U.S. at 503.

145. Sanchez-Llamas v. Oregon, 548 U.S. 331 (2006).
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compel a reversal of Breard.'** The political landscape and
composition of the Court, which was now in the midst of sorting
through the war on terror debate,'*’” had changed considerably since
1998. Chief Justice Roberts’s opinion for the Court evidences much
more caution on the issue of treaty enforceability. The opinion notes
that the government “strongly dispute[s]” that the Vienna Convention
is self-executing and emphasizes the government’s position that
treaties are presumptively non-self executing.'*® Tellingly, the Court
repeats the government’s selective quotation of an 1884 Supreme
Court decision, Head Money Cases, for the proposition that a treaty
“is primarily a compact between independent nations” and “depends
for the enforcement of its provisions on the interest and the honor of
the governments which are parties to it”!¥ The Court does not
mention other language from the case, often ignored by treaty
exceptionalists, which states that a treaty may “prescribe a rule by
which the rights of the private citizen or subject may be determined,”
and a “court resorts to the treaty for a rule of decision for the case
before it as it would to a statute.”"*’

Medellin’s case was not rendered moot by the holding in Sanchez-
Llamas, because unlike the defendants in that case, he was one of the
individuals named in Avena. As a consequence, his argument was not
about Supreme Court deference to ICJ interpretation of the Vienna
Convention, but was about whether state officials were obligated to
give effect to the ICJ judgment and grant the named individuals
hearings.””! Medellin advanced two arguments in favor of
enforcement: (1) Texas had an obligation to comply with treaties that
require the United States to implement ICJ judgments; and (2) Texas

146. Id. at353.

147. The Sanchez-Llamas opinion was issued the day before Hamdan.

148. Sanchez-Llamas, 548 U.S, at 343 (citing Brief for United States at 11, Sanchez-Llamas, 548 U.S.
331 (2006) (No. 04-10566)).

149. Id. (quoting Brief for United States at 11, Sanchez-Llamas, 548 U.S. 331 (2006) (No. 04-
10566)).

150. Edye v. Robertson, 112 U.S. 580, 599 (1884).

151. Medellin v. Texas, 552 U.S. 491, 498 (2008).
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had an obligation to comply with the President’s memorandum." 2of
concern here is the Court’s analysis of Medellin’s first claim.

Chief Justice Roberts once again wrote the opinion of the Court,
and noted as a threshold matter that Texas would have to comply
with the judgment if Avena constituted “binding federal law” that
could be invoked as a source of substantive rights.'>> The United
States is a signatory to two conventions that bear on the question of
the force of the Avena ruling. The Optional Protocol to the Vienna
Convention (Optional Protocol) provides that disputes regarding
Convention interpretation fall under the “compulsory jurisdiction” of
the ICJ.">* The United Nations Charter requires signatory nations to
“undertake[] to comply” with ICJ rulings."” The Court found that
neither of these agreements required Texas to comply with Avena.'®

The Court’s analysis begins with the division between
domestically enforceable self-executing treaties and unenforceable
non-self-executing treaties.'>’ Again, such a division is acceptable to
internationalists so long as non-self-executing treaties are confined to
those that do not create individual rights or expressly forbid private
lawsuits. Justice Roberts’s version of the division, however, seems to
be an exceptionalist one, for he quickly forays into the land of
presumptions against enforceability. As was foreshadowed by
Sanchez-Llamas, he begins with the selected quote from the Head
Money Cases, adding “of course” a treaty is “primarily a compact
between independent nations.”'>® Roberts, however, does include the
language from Head Money Cases that self-executing treaties “have
the force and effect of a legislative enactment.”"’ It is, therefore, not
entirely clear from this language whether the Court endorses the view

152. Id at 503-04.

153. Id. at 504.

154. Optional Protocol Concerning the Compulsory Settlement of Disputes art. I, Apr. 24, 1963, 21
U.S.T. 325, 596 UN.T.S. 487.

155. U.N. Charter art. 94, para. 1.

156. Medellin, 552 U.S. at 511.

157. Id. at 504-05.

158. Id. at 505 (quoting Edye v. Robertson, 112 U.S. 580, 598 (1884)) (emphasis added).

159. Id. at 505-06 (quoting Whitney v. Robertson, 124 U.S. 190, 194 (1888)).
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that treaties are presumptively non-self-executing and what the
formula is for overcoming such a presumption.

In a footnote, the Court makes this curious statement: “Even when
treaties are self-executing in the sense that they create federal law, the
background presumption is that ‘[i]nternational agreements, even
those directly benefiting private persons, generally do not create
private rights or provide for a private cause of action in domestic
courts.””'®® The Court thus indicates that, in order to be enforced,
treaties must pass two separate hurdles:'®" (1) they must meet a self-
execution test (whatever that may be); and (2) they must contain
“express language” that private individuals can sue to remedy
violations.'®* However, the Court does not apply the express private
right of action requirement it apparently endorses. The Court could
have disposed of Medellin’s claim simply by saying that neither of
the treaties involved specified that individuals have a right to sue in
national courts to force compliance with ICJ decisions. Instead, the
Court’s limited discussions of standing invoke the statutory structure
of the ICJ and U.N. Charter language, rather than the absence of
express right-to-sue provisions. One argument asserts the ICJ statute
expressly prohibits non-parties (the technical parties to Avena were
the U.S. and Mexico) from seeking to enforce judgments.'® The
other posits that the U.N. Charter’s “sole remedy” for a breach is
UN. Security Council action.'® Of course, there are strong
objections to the contention that whenever a treaty specifies an
international remedy it means to forbid domestic enforcement.'®®

160. Id. at 506 n.3 (quoting RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED
STATES § 907).

161. Id. at 547-49 (Breyer, J., dissenting) (criticizing opinion for “erect[ing] legalistic hurdles that
can threaten” the application of existing treaties and negotiations of new ones).

162. Medellin, 552 U.S. at 506 n.3 (citing approvingly the presumption that “treaties do not create
privately enforceable rights in the absence of express language to the contrary™).

163. Id. at 511-12 (“Article 59 of the statute provides that ‘[t]he decision of the [ICJ] has no binding
force except between the parties and in respect of that particular case.’”).

164. Id. at492.

165. The argument is that the fact that a treaty contains international remedial procedures but leaves
out domestic ones does not indicate that the treaty intended to make international remedies exclusive. A
treaty is an appropriate place to set forth a single uniform international remedy, but it would be unwieldy
and unwise for a multilateral treaty that involves multiple nations with differing legal systems to
prescribe domestic processes. Id. at 548 (Breyer, J., dissenting) (“[GJiven the differences among nations,
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Nevertheless, the Court stops far short of applying the express private
right of action rule it appears to support.

Turning back to self-execution, the Court indicates that the self-
execution inquiry is separate from the private right of action query.
The question thus becomes exactly what constitutes Medellin’s test
for self-execution. The major ambiguity in Medellin, and thus its
saving grace for internationalists, is its failure to distinguish between
two concepts of unenforceability: (1) the idea that a treaty is non-self-
executing if, by it terms, it does not create any justiciable rights or
obligations; and (2) the concept that a treaty is non-self-executing
even if it does create concrete rights or obligations but does not
contain language indicating that the drafters intended *“domestic
effect.”!® The majority opinion contains some language tending to
endorse the second view. It states, “[W]e have held treaties to be self-
executing when the textual provisions indicate that the President and
Senate intended for the agreement to have domestic effect.”'®’
Similar to its standing analysis, however, the Court does not apply
the intent test it seems to support and instead focuses on
demonstrating that the Optional Protocol and U.N. Charter
substantively do not require the U.S. to implement the Avena ruling.

The case would have been much worse for internationalists had the
Court found that the Optional Protocol and U.N. Charter provisions
clearly obligated the U.S. (and Texas) to comply immediately with
the ICJ judgment, but Medellin could not sue to enforce the
obligation because U.S. treaty makers had not intended the provisions
to be domestically enforceable.'®® Instead, what the Medellin majority

why would drafters write treaty language stating that a provision about, say, alien property inheritance,
is self-executing? How could those drafters achieve agreement when one signatory nation follows one
tradition and a second follows another?”).

166. Id. at 549 (Breyer, J., dissenting) (noting that in determining self-execution, treaty text “matters
very much” but “not because it contains language that explicitly refers to self-execution”). Justice
Breyer further opines that drafting history is relevant to determine what the substantive obligations in
the treaty are but that courts should not try to discover some intent to self-execute. Id.

167. Medellin, 552 U.S. at 519; see also Brief for United States at 5, Sanchez-Llamas, 548 U.S. 331
(2006) (No. 04-10566) (asserting that a treaty would be non-self-executing if it were “ratified without
provisions clearly according it domestic effect”).

168. The dissent apparently interprets the majority provision as doing precisely this. Medellin, 552
U.S. at 547 (Breyer, J., dissenting) (calling it “misguided” that the “majority looks for language about
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did was interpret the scope of the substantive obligations contained
within the Optional Protocol and U.N. Charter. The Court held that
the Optional Protocol’s directive that parties “submit” to the
“compulsory” authority of the ICJ only requires signatories to send
cases to the ICJ and appear for hearings, but it does not require actual
compliance with ICJ judgments.169 Regarding the U.N. Charter, the
Court opined that “undertake[] to comply” only signifies that parties
like the United States “pledged” their “faith” to one day create legal
structures to enforce ICJ judgments.'” In essence, Justice Roberts
makes the same questionable interpretive move as the Foster Court
did when interpreting the Spanish treaty. The Medellin majority’s
analysis renders the U.N. Charter language on ICJ judgments
basically meaningless because it does not actually bind the
signatories to comply with ICJ judgments.'”" Questionable as the
interpretive analysis may be, it does not simply discard the treaty
provisions because there is no language on self-execution.

However, at the tail end of the opinion, the Court again shifts into
exceptionalist mode and concludes that “while the ICJ’s judgment in
Avena creates an international law obligation on the part of the
United States, it does not of its own force constitute binding federal
law.”' Yet given its interpretive analysis, it is hard to understand
exactly what international obligation the United States has, since
“undertak[ing] to comply” does not mean compliance.173 The bottom
line is that, despite catch phrases to the contrary, the Court resolves
Medellin’s claims for relief on the ground that the Optional Protocol
and U.N. Charter simply do not create the substantive duties Medellin
claimed. Thus, despite any disagreement with Roberts’s

‘self-execution’ in the treaty itself and . . . erects ‘clear statement’ presumptions designed to help find an
answer”).

169. Id. at 508.

170. Id. (asserting that the Charter “does not provide that the United States ‘shall’ or ‘must’ comply
with an ICJ decision™).

171. See supra notes 153—55 and accompanying text.

172. Medellin, 552 U.S. at 523.

173. This interpretation clearly gives the United States a “get out of ICJ judgment free card,” again
signaling U.S. aversion to international law. It was also unnecessary given that the U.S. had withdrawn
from the Optional Protocol afier Avena. See supra note 109.
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interpretation of treaty text,)” an internationalist might see an
optimistic aspect of the Court’s self-execution analysis.'> Medellin
leaves some room to argue that what the Court meant by non-self-
executing is simply that the treaty at issue does not create rights and
obligations.!” Perhaps, the argument can still be made that a treaty
that clearly grants individuals rights, like the Geneva Conventions, is
by its very nature self-executing.'”’

V. A SECOND CHANCE FOR THE GENEVA CONVENTIONS

It appears likely that the Supreme Court will not rule on the
domestic enforceability of the Geneva Conventions any time soon.
Congress, through the MCA, has now set forth specific processes
governing military trials of “alien unlawful combatants.” These
tribunals obviously comply with any constitutional mandate that
military tribunals be established by both political branches of
government.'’® The fact that Congress has approved the tribunals also

174. Medellin, 552 U.S. at 534 (Breyer, J., dissenting) (criticizing majority’s interpretation of
“undertake to comply™); see also Vazquez, Law of the Land, supra note 135, at 661 (“In international
law usage, an ‘undertaking’ is well recognized to be a hard, immediate obligation.”).

175. For example, Professor Vazquez asserts:

Fortunately, the opinion supports an alternative reading, under which Medellin can be
understood to have found the relevant treaty to be non-self-executing because the
obligation it imposed required the exercise of nonjudicial discretion. So read, Medellin is
an example of an entirely distinct form of non-self-execution, and is thus consistent with
. .. a presumption that treaties are self-executing in the Foster sense.

Viézquez, Law of the Land, supra note 135, at 608.

176. This would be interpreting the majority opinion to mean what Justice Stevens’s concurring
opinion states. Justice Stevens opines:

1 agree that the text and history of the Supremacy Clause, as well as this Court’s treaty-
related cases, do not support a presumption against self-execution. (citation omitted) I
also endorse the proposition that the Vienna Convention on Consular Relations is itself
self-executing and judicially enforceable. Moreover, I think this case presents a closer
question than the Court’s opinion allows. In the end, however, I am persuaded that the
relevant treaties do not authorize this Court to enforce the judgment of the International
Court of Justice (ICJ) in Case Concerning Avena and Other Mexican Nationals.
Medeliin, 552 U.S. at 533 (Stevens, 1., concurring) (internal citations and quotations omitted).

177. There is still, however, the private right of action hurdle that the Court seemed to endorse. See
supra notes 16065 and accompanying text. Such a rule would prevent enforcement of the Conventions
even via habeas corpus. See supra note 104.

178. Again, Hamdan did not go so far as to require this, but at least required that such tribunals not
violate a pre-existing Congressional limitation. See supra note 53. There is a possibility, however, that
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helps to satisfy Common Article 3’s requirement of a “regularly
constituted court.” Indeed, the MCA proclaims itself to be in
compliance with Common Article 3. Experts, however, argue that
in fact many of the procedures in the MCA are incompatible with
Common Article 3’s requirement that courts provide “all the judicial
guarantees [which are] recognized as indispensable by civilized
peoples.”'® Conceivably, then, a detainee subject to military trial
under the MCA could assert that his Geneva rights are being violated.
If such a case were to arrive at the Supreme Court, the Court would
not be able to “backdoor” the Geneva Conventions through UCMJ
Article 21, as it did in Hamdan, because the MCA expressly replaces
the UCMJ where inconsistent.'®! Thus, in order to enforce such a
detainee’s Geneva rights, the Court would have to decide the self-
execution question.

Of course, the Supreme Court might simply find that the MCA
complies with Common Article 3, rendering a decision on self-
execution unnecessary, or strike down the tribunals on domestic
grounds. Moreover, it could possibly bypass the self-execution
question all together by holding that the MCA replaced contrary
Geneva provisions as a “last-in-time” statute.'®> However, courts
generally look for clear language before finding that a treaty has been
superseded by statute.'®® Although the MCA does seek to stop

the Court could further refine its constitutional analysis regarding war power and invalidate the tribunals
on domestic constitutional grounds.

179. 10U.S.C. § 948b(f) (2006).

180. Benjamin G. Davis, No Third Class Processes for Foreigners, 103 Nw. U. L. REV. COLLOQUY
88, 99 (2008); David L. Franklin, Enemy Combatants and the Jurisdictional Fact Doctrine, 29
CARDOZO L. REV. 1001, 1006 (2008); Gruber, supra note 33, at 1058 (discussing “several important
variances between MCA and UCMJ procedures”).

181. See supra note 128 and accompanying text. In addition, the MCA makes clear that it does not
seek to incorporate law of war protections more extensive than its own provisions. See 10 U.S.C.
§ 948b(f)(g).

182. See supra note 108 and accompanying text.

183. Trans World Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 243, 252 (1984) (citing cases);
Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 690 (1979)
(superseding treaty requires “explicit statutory language™); Pigeon River Imp., Slide & Boom Co. v.
Charles W. Cox, Ltd., 291 U.S. 138, 160 (1934) (stating that “intention to abrogate or modify a treaty is
not to be lightly imputed to the Congress”); Cook v. United States, 288 U.S. 102, 120 (1933);
RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 115(1)(a) (1987) (stating that legislation must
have clear purpose to supersede treaty).
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individual invocations of the Geneva Conventions in military trials,
elsewhere it confirms that the Geneva Conventions retain the force of
international law.'® If the MCA is insufficiently clear to constitute an
express repeal of Geneva, the novel question becomes whether
Congress, without repealing a treaty, can “unexecute” it, that is, force
it to become non-self-executing.'*®

This is, however, a question the Court will not likely address,
given that military tribunals are being phased out and the number of
detainees is decreasing. Since the June 2008 decision in Boumediene
v. Bush permitting detainees to bring habeas corpus petitions despite
the MCA’s habeas-stripping provisions,'® district courts have
demonstrated a willingness to release detainees. For example, the
district court for the District of Columbia ordered the release of
Boumediene and several others on the ground that the government
failed to prove by a preponderance of the evidence that they were
“enemy combatants.”'®’ Hundreds of other detainees have been
released discretionarily and, as of the writing of this Essay in January
2010, only 196 remain.'®® On January 22, 2009, President Obama
signed an Executive Order to shut down the Guantdnamo facility

184. For example, the MCA states, “A military commission established under this chapter is a
regularly constituted court, affording all the necessary ‘judicial guarantees which are recognized as
indispensable by civilized peoples’ for purposes of common Article 3 of the Geneva Conventions.”
MCA, 10 U.S.C. § 948b(f) (2006). See Carlos Manuel Vazquez, The Military Commissions Act, the
Geneva Conventions, and the Courts: A Critical Guide, 101 AM. J. INT’L L. 73, 82 (2007) (noting
MCA'’s “clear intent to preserve the Geneva Conventions intact”).

185. Addressing this question, Professor Véazquez states, “[Tlhere is no evidence that Congress
intended to ‘unexecute’ the self-executing provisions of the Geneva Conventions or otherwise deny any
part of them domestic legal force. A congressional attempt to do so, moreover, would raise substantial
questions under the Supremacy Clause.” Vazquez, supra note 184, at 91-92. Even graver concerns
would be raised if the “un-execution” was permitted to have retroactive effect. Cf. Gruber, supra note
33, at 1063 (“MCA’s directive that individual detainees are prohibited from invoking the Conventions
can be seen merely as Congress’s post-ratification view of Geneva self-execution, which is itself not
dispositive of and perhaps irrelevant to the treaty’s status.”). Resolving the “un-execution” question in
the affirmative would be decidedly anti-internationalist. Like the conservative construction of the self-
execution issue, it essentially allows Congress to tailor the force of human rights conventions
domestically while duplicitously purporting to support such rights. See supra notes 110-11 and
accompanying text.

186. Boumediene v. Bush, 553 U.S. 723 (2008).

187. Boumediene v. Bush, 579 F. Supp.2d 191, 197-98 (D.D.C. 2008).

188. See Peter Finn, Justice Task Force Recommends about 50 Guantanamo Detainees be Held
Indefinitely, WaSH. POST, Jan. 22, 2010, available at http://www.washingtonpost.com/wp-
dyn/content/article/2010/01/21/AR2010012104936.htm}.
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within a year and harmonize U.S. interrogation tactics with the
Geneva Conventions.'®® The one terrorism detention case pending at
the time before the Supreme Court that might have brought the
Geneva Conventions back into play, Al-Marri v. Pucciarelli,”*® was
rendered moot in February 2009 when President Obama transferred
Al-Marri’s case to the criminal system.'®"!

Still, recent events have served to revive the debate over military
tribunals. The one-year deadline for closing Guantanamo has come
and gone.'”? Moreover, President Obama, apparently under pressure
from Congress, has retreated from his commitment to permanently
close the Bush terrorism play-book."”® He now endorses military
trials, albeit under an apparently more civil-rights oriented version of
Bush’s commissions,'** and supports indefinite detention of certain

189. The Executive Order reads in pertinent part:

The detention facilities at Guantdnamo for individuals covered by this order shall be
closed as soon as practicable, and no later than 1 year from the date of this order. If
any individuals covered by this order remain in detention at Guantanamo at the time of
closure of those detention facilities, they shall be returned to their home country,
released, transferred to a third country, or transferred to another United States detention
facility in a manner consistent with law and the national security and foreign policy
interests of the United States.
Exec. Order No. 13492, 74 Fed. Reg. 4, 897 (Jan. 22, 2009).

190. Al-Marri v. Pucciarelli, 129 S. Ct. 680 (2008) (granting certiorari).

191. “Enemy Combatant” Ali al-Marri Charged for Alleged Role in Terrorist Activities, FOX NEWS,
Feb. 27, 2009, available at hitp://www.foxnews.com/story/0,2933,501788,00.html. The Supreme Court
more recently dismissed the “Uighur case” from its docket and remanded the case to district court.
Kiyemba v. Obama, 130 S. Ct. 1235 (2010) (per curiam). However, this case was in any event unlikely
to raise Geneva Convention issues because the case was about the propriety of a habeas court ordering
the release of unquestionably unlawfully detained prisoners into the United States. /d. The issue was not
the legality of the detention under international law.

192. One Year Later, Guantanamo Still Open, CBS NEwS, Jan. 22, 2010,
http://www.cbsnews.com/stories/2010/01/22/politics/main6129494.shtml.

193. Jonathan Weisman & Evan Perez, Obama Leans Toward Switch to Military Trials on 9/11,
WALL ST. J., Mar. 6, 2010, available at http://online.wsj.convarticle/
SB10001424052748703915204575103703790191316.html (noting that Congress’s threat to cut funding
to civilian trials and local government resistance has led the Obama administration to favor trying
Khalid Sheik Mohammed in a military tribunal, despite a pledge to try him in federal court in New
York); Ed Pilkington, Obama to Continue Military Tribunals at Guantdnamo, THE GUARDIAN, May 15,
2009, available at http://www.guardian.co.uk/world/2009/may/15/guantanamo-bay-military-trial-obama
(noting that the Guantanamo closure issue “has increasingly been highlighted by Republican politicians
who see it as a potential stick with which to beat the administration, and many Democrats, nervous
about the reaction of their constituents, have also expressed their alarm”).

194. See Lara Jakes, Obama to Revive Military Tribunals for Gitmo Detainees, with More Rights,
HUFFINGTON POST, May 14, 2009, available at http://www huffingtonpost.com/2009/05/14/obama-to-
revive-military-_n_203783.html. '
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terror suspects.'”> Meanwhile, trials under MCA procedures are on-
going.196 As a consequence, the possibility that the Supreme Court
will have another opportunity to rule on Geneva’s applicability to the
war on terror still exists. If the occasion arises, the Supreme Court
will have another chance to turn “the legal world right-side up
again”'’ and to show that it is not a “lone ranger”'*® by affirming the
domestic enforceability of the Geneva Conventions. Although
Medellin may have created yet another legalistic barrier between the
“war” detainees'” and their human rights, the case leaves some room
for a future decision giving effect to the Geneva Conventions.

CONCLUSION

As President Obama inches ever closer to embracing the “twilight
zone” model of terrorism law, it would be wise to keep in mind the
reputational harm the Bush administration’s war on terror caused the
United States. One human rights advocate warned the Obama
administration, “The results of the cases [tried in military
commissions] will be suspect around the world. It is a tragic mistake
to continue them.”?*® More than just a source of embarrassment, there
are real consequences to America’s sullied international reputation.
Our experiments with “alternative” military justice not only affect

195. See supra note 188 (observing that the Obama administration has identified fifty Guantanamo
inmates that should be held indefinitely).

196. Apparently, government lawyers, now part of the Obama administration, are continuing to rely
on evidence obtained through torture. Del Quentin Wilber, ACLU Says Government Used False
Confessions, WaSH. PosT, July 2, 2009, available at http://www.washingtonpost.com/wp-
dyn/content/article/2009/07/01/AR2009070103477 html.

197. Koh, supra note 50, at 2352.

198. Ginsburg, supra note 29, at 335.

199. There is some point at which the Court is going to have to grapple with whether terrorism
detentions fall within a war paradigm. Thus far, the fact that the cases have involved Taliban or al Qaeda
persons with a connection to Afghanistan combined with continuing war-like conditions in Afghanistan
have allowed the Court to presume a war paradigm. See supra mote 32. One expert notes that
characterizing terrorism as part of war furthers terrorists’ agenda by “allow[ing] terrorists to portray
themselves as military figures and their victims as ‘collateral damage.”” Pilkington, supra note 193
(quoting Shayana Kadidal, Guantanamo lawyer with the Centre for Constitutional Rights).

200. See Human Rights Activists Assail President Obama’s Decision on Military Commissions, ABC
NEWS: POLITICAL PUNCH, (May 15, 2009, 7:26 PM), http://blogs.abcnews.com/politicalpunch/
2009/05/human-rights-ac.html (quoting Gabor Rona, International Legal Director of Human Rights
First).
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our high court’s world influence, they operatively prevent the United
States from assuming a leadership role in defining and defending
international human rights. For example, in 2007, the Chinese
government responded to the U.S. State Department’s annual human
rights report by stating that America had no standing to comment on
others’ human rights violations given its conduct of the war on terror.
Specifically, the Chinese characterized the United States as “pointing
the finger” at other nations while ignoring its “flagrant record of
violating the Geneva Convention.”””" Supreme Court validation of
treaty law would no doubt help repair the international reputation of
the United States.’®?

The lesson here is about fear and missed opportunity. Guantanamo
stands as a stark reminder of the great importance of international
humanitarian law during times of crisis. The Geneva Conventions
were the very barrier between terrorism detainees and a government
regime singularly committed to national security through any means
possible. Unfortunately, when international law mattered most, even
the liberal Supreme Court justices avoided cementing its legal status.
By contrast, Medellin, a convicted murderer, was apparently afforded
the full panoply of constitutional protections, and in all likelihood, his
inability to confer with consular officials did not prejudice his case.
Much less was at stake, and those on the Supreme Court critical of
humanitarian law impediments to waging the war on terror could
fashion anti-internationalist rules with little public fanfare or liberal
resistance. Consequently, although Hamdan will likely go down in
history as evidence of the Court’s willingness to protect individual
rights in the face of massive public fear and executive pressure, it
also represents a failure to truly support the comprehensive

201. See Edward Cody, Beijing Hits Back at U.S. for Raising Rights Concerns, WASH. POST, Mar. 9,
2007, at A16, available at
http://www.washingtonpost.com/wp-dyn/content/article/2007/03/08/AR2007030800747.html.

202. Even if the President forges ahead with policies contrary to international humanitarian law, the
Court can still do its part to salvage U.S. reputation. As one scholar writes, “An unequivocal cue from
the Supreme Court about the importance of international and comparative standards would have sent an
important human rights message and may have averted controversy and embarrassment resulting from
executive policies.” Laura E. Little, Transnational Guidance in Terrorism Cases, 38 GEO. WASH. INT’L
L. REV. 1, 14 (2006).
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international regime governing war-time detention, a regime in which
the United States long ago vowed to participate. But all may not be
lost. The Supreme Court might have another chance to rule on the
status of the Geneva Conventions, and Medellin leaves some wiggle
room on self-execution. If the Supreme Court is once again to be a
beacon of judicial light, it must move beyond the xenophobic
exceptionalism of the Bricker past and embrace the straightforward
and fair principle that signed and ratified treaties are the law of the
land.






