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formation of new life that can be had in no other way.”'* Using
Dorothy Roberts’s terms, gestation becomes one of the “menial” tasks
of mothering rather than one of the “spiritual” components that make
motherhood a desirable state.'*

1. Cost and the Globalization of Surrogacy

The existence of commercial surrogacy alongside ectogenesis
would invite comparisons regarding both cost and quality. It is hard to
predict which would be more expensive. Would a human surrogate be
regarded as the preferred, “handcrafted” alternative to mass
production, or as an undesirable risk who might damage the fetus?

In the United States, the surrogacy industry has tried to cultivate a
norm of capping payments to surrogate mothers. These price caps
help to avoid the stigma of baby-selling and are claimed to ensure that
the surrogate will be a “good mother” who will not negligently or
recklessly endanger the health of the fetus. A low price ensures that
her motives are at least partially altruistic.'*® Discussions of artificial
wombs often refer to a possible cost disparity between human and
mechanical surrogacy; however, no one has argued that caps should
be imposed to keep the price of ectogenesis artificially low, in order
to ensure that the providers of that service act with the child’s best
interests at heart.

The structure of the surrogacy industry, however, is in flux. The
market for surrogacy is now global,'*® which has several implications
for its operation. Social similarity, including racial similarity, between
the buyers and sellers of reproductive services is reduced, and
economic disparities are more pronounced.'”’ To insist that the

143 Murphy, supra note 21, at 79.
144 See Roberts, supra note 25, at 65-68:

While the ‘surrogate’ provides the menial labor of gestating the fetus to term, the
contracting wife is designated as the baby’s spiritual mother . ... As the case of
‘gestational surrogacy’ illustrates, the background of racial inequality adds another,
related set of concerns about contract pregnancy. ‘Surrogacy’ perpetuates the racial
hierarchy within the division of reproductive labor, as well as the racist valuation of
genetic material.

145 See Kimberly D. Krawiec, Altruism and Intermediation in the Market for Babies, 66
WASH. & LEE L. REv. 203, 244-47 (2009) (discussing the market forces behind surrogacy and
price caps on surrogacy).

146 See Ultimate Qutsourcing: Wombs for Rent in India (NBC television broadcast Feb. 20,
2008), available at  http://www.msnbc.msn.com/id/23252624/print/displaymode/1098
(discussing how surrogates in India provide a cheaper alternative for infertile couples).

147 See Lisa C. Ikemoto. Reproductive Tourism: Equality Concerns in the Global Market
for Fertility Services, 27 LAW & INEQ. 277, 308 (2009) (noting that racial differences may make
international surrogacy more attractive since it weakens the perceived relationship between the
surrogate and the child); ¢f. Leslie Bender, Genes, Parents, and Assisted Reproductive



438 CASE WESTERN RESERVE LAW REVIEW [Vol. 62:2

surrogate’s primary motivation is altruistic therefore becomes more
difficult. In this new global manifestation of commercial surrogacy,
costs are kept down not by formal price caps but by the poverty of the
pool of potential surrogates. This change, in tum, presents the
intended parents with a dilemma regarding quality control. With the
commercial aspects of the transaction more salient, and the surrogate
mother more definitively “other,” contracting couples are more likely
to worry about how well she will care for their embryo. As one might
expect, transnational surrogacy increasingly involves daily
supervision and control of the surrogate mothers to ensure the health
of the babies they deliver.'*®

Artificial gestation is thus consistent with trends in the surrogacy
industry towards increasingly explicit commodification of pregnancy
and control of gestational mothers. Ectogenesis appears to offer an
escape from some of the problematic aspects of human surrogacy. At
the same time, the promise of gestation by machine reinforces the
idea that gestation is an essentially fungible service, rather than a
form of parenthood.

2. The Preformationist Rhetoric of Surrogacy

The actual or potential availability of artificial wombs resonates
with the ideology that supports commercial surrogacy. In the world of
surrogacy, for example, “the woman gives the baby ‘back to the
father,” as if it came from him in the first place” in the classic
preformationist sense.'*” The technological alternative also
rationalizes thinking of the surrogate as a container, which in turn
justifies controlling how she mothers the child she is creating.'*
Artificial wombs can encourage this perspective even before they
exist, as long as we believe in their possibility and desirability. When
we predict a future in which gestation is mechanical and controlled,

Technologies: ARTs, Mistakes, Sex, Race, and Law, 12 COLUM. J. GENDER & L. 1, 54-76
(2003) (discussing the role that race has played in custody battles involving surrogacy contracts
and clinic mistakes).

148 See ROTHMAN, supra note 16, at 204 (describing the common lack of trust for
caregivers); Krawiec, supra note 145, at 225 & n.109 (noting that “the ability to supervise and
control the behavior of the surrogate” is one of the reasons for outsourcing, since in India,
“surrogates typically live together at the clinic or in a supervised home”). Here, too, the global
division of reproductive labor echoes the division between a husband and wife, or a wife and a
nanny.

149 ROTHMAN, supra note 16, at 80 (emphasis in the original).

150 See Murphy, supra note 21, at 79 (arguing that artificial gestation could “contribute to
excessive concern for ‘quality control” in fetal development”).
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we facilitate classifying gestation as one of the “menial” parts of
mothering, and thus as a legitimate subject of a commercial contract.

The legal system enables this process of increasing
commodification by drawing a sharp distinction between “traditional
surrogacy” and “gestational surrogacy.” Traditional surrogacy relies
on artificial insemination of the gestational mother, who is also the
genetic mother. In the most famous case of traditional surrogacy, In
re Baby M,”' the Supreme Court of New Jersey declared the
surrogacy contract void as contrary to public policy and recognized
the “surrogate,” Mary Beth Whitehead, as the legal mother of Baby
M.""? Gestational surrogacy, on the other hand, uses in vitro
fertilization to ensure that the gestational mother has no genetic claim
to the child. Gestational surrogacy is what makes global surrogacy
possible and attractive, especially across racial lines.'” Sometimes
the egg comes from the intended mother but it may also be purchased.
Certainly, some intended parents might prefer to select an egg
separately from sclecting a gestational mother. As the law is
developing, however, they are effectively required to do so in order to
be recognized as legal parents and, especially, to be assured of
defeating any claim attempted by the gestational mother.

Because of the variety of ways that people use reproductive
technology, the emphasis on genetics in the law of surrogacy cannot
be explained merely by judicial willingness to enforce the parties’
contractual intent. The parties in Baby M had the same contractual
intent as in any other case, and the reason the contract was not
enforced was because of Whitehead’s genetic connection to the child.
In contrast, the partics in Perry-Rogers v. Fasano'* had no
contractual intent: Donna Fasano was undergoing in vitro fertilization
and was mistakenly given one of the Perry-Rogers’s embryos along
with her own.'>> She gave birth to twin boys who were genetically
unrelated to each other. In the ensuing custody battle, genes won.

151537 A.2d 1227 (N.J. 1988).

152 1d. at 1234. In an opinion infamous for its condescension, classism, and sexism, the
courts held that Whitehead was the baby’s legal mother, awarded custody to the genetic father,
and granted Whitehead visitation. /d. at 1253, 1261, 1263; see ROTHMAN, supra note 16, at 45—
47 (criticizing the Baby M. court).

153 This is not meant to suggest that culturally relevant racial categories have a natural or
genetic basis. It is an observation that white American parents would not be having as many
children through Indian surrogates if the children had to be created using the gestational
mothers’ eggs. See lkemoto, supra note 147, at 308 (noting the role that race plays in making
international surrogacy attractive). Anxiety about maintaining racial categories probably plays a
role in courts’ willingness to decide cases of disputed parentage on the basis of genetics. In the
cases discussed infra, text accompanying notes 153-54, the Fasano family was white, and the
Perry-Rogers family was African American. See Bender, supra, note 1477, at 1-3.

154715 N.Y.S.2d 19 (N.Y. App. Div. 2000).

155 [d. at 21.



" 440 CASE WESTERN RESERVE LAW REVIEW [Vol. 62:2

The fantasy of an artificial womb depends on and maintains a
patriarchal definition of parenthood and the reification of DNA as the
essence of identity. The womb is seen as merely the maternal
environment, separate from the fetus in the way we think of ourselves
as separate from our environment. Genes, on the other hand, are
imagined as cerebral rather than physical. They are a “blueprint,” not
merely physical substances that take part in chemical reactions. In this
cultural climate, the fantasy of the artificial womb helps us deny that
gestation also shapes who we are, which is crucial to denying the
parental status of a surrogate mother.

3. Responses to Epigenetics

While the cultural primacy of genes has facilitated the
commodification of gestation through surrogacy contracts,
discoveries in epigenetics have met with predictable responses in the
reproductive technology industry. That is, the role of gestation in
development has been either accepted or rejected depending on pre-
existing ideology.

On the one hand, some businesses offering in vitro fertilization
with purchased ova have seized on epigenetic discoveries to show
their clients that they are the “real” mothers of the children they bear,
despite the prevailing cultural fixation on DNA. For example, the
“Recipient Information Sheet” for one egg broker includes a section
titled “Women who give birth to donor egg babies are the biological
moms.”"® This section first discusses the importance of the
gestational mother in providing the physical materials for
constructing the child, invoking an analogy between the genes as
blueprint and the gestational mother as builder.”” It then goes on to
explain epigenetics and the regulation of gene expression. This
section concludes with the following passage, reassuring the
gestational mother about her role:

A donor egg baby gets her genes from the donor; she gets the
‘instructions’ on the expression of those genes from the
woman who carries her to term. . . .

The child who is born would have been a physically [and] no
doubt emotionally different person if carried by his genetic
mother. . . .

156 NURTURE EGG DONOR PROGRAM, www.nurture.co.za/the-tricky-subject-of-disclosure
(last visited Feb. 12, 2012).

157 Id, (“[1]f you think of your dream child as your dream house, the genes provide merely
a basic blueprint . . . .”).
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The implication of epigenetics is that the child inherits
characteristics from the woman who carries the child even if
the original DNA comes from a donor egg. In other words the
birth mother influences what the child is like at a genetic
level—it IS her child.'”®

On the other hand, women participating as both gestational
mothers and intended mothers in surrogacy contracts may reject this
possibility. Responding to the passages quoted above, some
participants on a surrogacy discussion board acknowledged “a fair bit
of science” behind the claims, but others rejected them and the
underlying science as flatly unacceptable.'” Interestingly, some
participants appeared to feel it was necessary to reject the scientific
claim about genetic influence in order to reject the social
conclusion—*it IS her child.”'®® On both sides, then, genes were seen
as preeminent, so that genetic influence defined whose the child “IS.”
This insistence on a biological answer to the question of ascribing
parenthood is especially revealing in light of the fact that all the
people in this discussion were involved in creating children through
recently invented technologics that disrupt the biological mechanisms
for reproduction in some fashion.

4. Artificial Gestation and the Ethic of Care

These responses to new scientific information are typical in that
they seek to assimilate the new information into a pre-existing theory
of reproduction; the tendency of a worldview to reinforce itself is one
of the reasons that Firestone saw the potential for liberating uses of
ectogenesis but did not expect the technology itself to produce
liberation.'®' Because of this tendency, the greatest opposition to
ectogenesis among feminists comes from those who place a high

158 [d

19 Epigenetics—Importance  of  Birth  Mother, ALL ABOUT  SURROGACY,
www.allaboutsurrogacy.com/forums/index.php?showtopic=42386 (last updated Aug. 4, 2008).
One commenter asserted that epigenetic effects “can simply vanish™ while genetic traits cannot.
1d. Another acknowledged that environment could influence development but stated, “I do not
believe for a second that 1 [sic] being the carrier does anything to change the genetics of the
baby.” The same commentator drew a distinction between “epigenetics” and “ACTUAL
genetics.” Id.

160 1,

16l See FIRESTONE, supra note 26, at 811 (arguing that “new technology, especially
fertility control, may be used against [women and children] to reinforce the entrenched system
of exploitation™). See also John A. Robertson, Embryos, Families, and Procreative Liberty: The
Legal Structure of the New Reproduction, 59 S. CAL L. REv. 939, 1033 (1986) (“In the final
analysis, the impact of noncoital technology on women depends on how it is used more than on
what it is.”); see also Woolfrey, supra note 30, at 129-30, 134-37 (evaluating Firestone’s
arguments in light of recent developments in ectogenesis).
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value on cultural feminism’s ethic of care.'®® They fear that
ectogenesis will be theorized and used in ways that further entrench
an idealized norm of autonomous individuality that devalues
connection, care, and dependence along with gestation.

Belongingness in a family can be analogized to belongingness in
other political communities. In the United States, membership in a
family and membership in the political community are defined
through the same act of birth: “All persons born ... in the United
States . .. are citizens of the United States, and of the State wherein
they reside.”'® In other words, if you are born here, then you are part
of us. While this clause has rarely been construed by the Supreme
Court, one of the Court’s decisions about immigration law reveals the
values embodied in the Citizenship Clause. In Nguyen v. INS,'® the
Court held that a child’s connection with her mother, which arises
from the act of birth, is an important part of the political connection
that gives rise to the right to citizenship.'®’

The family is also a political institution, and initial membership
has, traditionally, been established according to jus soli: a child’s
family is defined according to the woman from whom she emerges.
For the state to create a child in an artificial womb would be to create
the family-level equivalent of a stateless person. Just as the state
cannot deny citizenship to a child born here, the state should not be
able to deny family membership to a child by creating her as an
intentional orphan. The child would be “born without the presence of
a woman who is most likely to have a physical and psychological
bond to her.”*®® While a stateless person might find a home and an
artificially gestated child might find a family, this is not a condition to
be desired or sought. State-initiated or state-mandated ectogenesis
would thus threaten important values that are protected by family
structure and parental rights.'®’

162 See, e.g., ROTHMAN, supra note 16, at 241-42 (arguing against the surrogacy
relationship because children “enter the world in ... a physical and social and emotional
relationship with the woman in whose body they have been nurtured™).

163 J.S. CONST. amend. XIV, § 1.

164533 U.S. 53 (2001).

165 See Nguyen v. INS, 533 U.S. 53, 64-68 (2001) (stating that the connection to the
mother implies a connection to the United States, which justifies distinguishing between
mothers and fathers with respect to their ability to transmit citizenship).

166 Maureen Sander-Staudt, Of Machine Born? A Feminist Assessment of Ectogenesis and
Ariificial Wombs, in ECTOGENESIS, supra note 7, at 109, 124.

167 State-controlled ectogenesis would also threaten the commitment to pluralism that
requires deference to individuals on family matters. See Jennifer S. Hendricks, Essentially a
Mother, 13 WM. & MARY J. WOMEN & L. 429, 481 (2007) (discussing how the market is not
necessarily “committed to maintaining pluralism or ensuring the transmission of a variety of
cultures™).
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In contrast, if ectogenesis were used voluntarily for procreation, in
most cases the resulting child would be welcomed into a waiting
family. Some parents might even feel more connected to a child
developing in the machine than to one growing inside a partner or a
paid gestational mother. Perhaps, for example, the machine would
have a window; visually oriented people might feel closer because
they could see the fetus.'® Nonetheless, cultural feminist theories
suggest ways in which the practice of ectogenesis could have harmful
effects on the prospective parents, the resulting children, or society as
a whole.

The practice of ectogenesis may actually encourage the parties
involved to abandon the fetus. First, further commodification of
reproduction might foster a consumer mentality among prospective
parents. This attitude has already appeared in a few surrogacy cases,
in which prospective parents have tried to insist on abortions or
simply renege on taking legal custody of the child.'® Second, because
part of the promise of artificial gestation is “better babies,” the
practice of ectogenesis might tend to lower the threshold at which
parents decide to abort due to fetal anomalies.

Finally, with ectogenesis, everyone who participated in the child’s
conception would have the physical ability to do what a pregnant
woman cannot: walk away. It is easier to walk away from a
microscopic embryo than from a newborn baby. Even later in the
process, when abortion is less likely to be requested and may be
prohibited, it is easier to walk away if you are a medical tourist in a
poor country. And even when it is presumably hard to walk away,
parents sometimes do. On the other hand, people who seck
parenthood through technology have often exhausted other means and
dearly wish to have a child. The vast majority of parents who rely on
gestational surrogates raise the resulting child. While in a few cases
intended parents have tried to refuse custody, they appear to have
done so on the assumption that the gestational surrogate would

168 See Beth A. Burkstrand-Reid, The More Things Change . . . : Abortion Politics and the
Regulation of Assisted Reproductive Technology, 79 UMKC L. REvV. 361, 369 (2011)
(describing how seeing an embryo or fetus on ultrasound can influence a woman to think of
herself as a mother, even before an in vifro embryo is implanted).

169 See, e.g., In re Marriage of Buzzanca, 61 Cal.App.4th 1410, 1412 (Cal. Ct. App. 1998)
(describing the facts of the case, in which a husband disclaimed responsibility to a child born
pursuant to a surrogacy agreement after divorcing ); Tom Blackwell, Couple Urged Surrogate
to Abort Fetus Due to Defect, NAT’L POST (Can.), Oct. 6, 2010, at Al (reporting that a Canadian
couple discovered the fetus carried by their surrogate mother likely had Down’s syndrome, and
that the couple then requested that the surrogate have an abortion).
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otherwise keep the child.'® Such abandonment might thus be less
likely when it is clear that no other parent is available.

Some commentators have also expressed concern that a child
created through artificial gestation would be a “little alien,” a stranger
to the human family who arrives without the concrete connection of a
blood and flesh relationship.””' This concern is not directed at
concrete developmental impairments that might result from some
reproductive technology; rather, the concern is an existential one.
Does the creation of children in this way represent a fundamental
rejection of human connectedness, our nature as social beings? This is
an important question. But it is a leap to suppose that this existential
question will inherently affect the individual child herself, as opposed
to affecting the general society’s understanding of the human
situation. Moreover, given that technology has a way of creating its
own inevitability, it is unwise to suggest that a group of children—
who may come into existence whether we approve or not—are in
some way non-human.'”?

Instead, these concerns should be directed at the larger society and
how it might be affected if the fantasy of artificial gestation were
realized. The connectedness and physical experience of pregnancy
play an important role in cultural feminist theory. The experience of
pregnancy and related biological functions are said to foster in
women a greater sense of connection to others and a greater capacity
for empathy.'” If that is true, then frequent use of ectogenesis would
decrease the quantity of empathy available in society as a whole.
Overall alienation from the body and from others would increase.

On the other hand, it seems unlikely that the correlation between
female embodiedness and relational capacity is created at the
individual level. Girls and women may exhibit a typically “female”
sense of connectedness without having experienced any uniquely
female biological capacity beyond living in a female body."* The

170 But see Buzzanca, , 61 Cal.App.4th at 1413-1414 (expressing amazement that the
intended father tried to disclaim the validity of the surrogacy agreement even after he
encouraged the trial court to accept a stipulation that the surrogate and her husband were not the
legal parents).

17t ROTHMAN, supra note 16, at 103.

172 Consider, for example, the dystopia in KAZUO ISHIGURO, NEVER LET ME GO 260-61
(2005), in which clones created through ectogenesis and raised in orphanages serve as organ
donors because society believes them to lack souls. Consider also the medieval recipe for
artificial gestation, which was said to produce a child without a soul. See supra note 45
(discussing this medieval belief).

173 See Robin West, Jurisprudence and Gender, 55 U. CHIL. L. REv. 1, 2-3 (1988)
(outlining the connection thesis); Sander-Staudt, supra note 166, at 117 (“Care ethicists
speculate that the physical aspects of women’s reproductive biology can contribute to the
development of a relational ethical perspective.”).

174 The foundational psychological work in this area, CAROL GILLIGAN, IN A DIFFERENT
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association between pregnancy and a female capacity for relationship
appears to operate at a cultural rather than an individual level. In
recent years, many feminist theorists have moved beyond the
essentialist version of cultural feminism that associates the ethic of
care with female bodies. Instead, they emphasize the universality of
vulnerability, connectedness, and dependence on others, a
universality that is often masked by the cultural emphasis on
individual autonomy.'”

As liberal feminists would point out, ectogenesis could be valuable
precisely because it would disrupt the association of women with
providing care. This disruption, however, would come at the cost of
rejecting and devaluing embodied care itself. More fundamentally, it
would also disrupt the association between being human and being
cared for.’® After all, it is not only women who experience the
connection and dependency of gestation; it is everyone, at least so far.
Rather than looking at pregnancy and concluding that women are
especially connected to others, we could conclude that everyone
begins in a fundamental state of connected dependence. Ectogenesis
would deprive us of this shared archetype of human connection.

CONCLUSION

Artificial gestation, if technologically possible, is probably in our
distant future. Nonetheless, the belief that it is just around the corner
plays a role in the rhetoric that shapes our understanding of
reproduction and our legal analysis of abortion and surrogacy. The
result is the further entrenchment of the particular model of
reproduction that gave rise to the fantasy in the first place—genetic
preformationism—at the expense of other models of pregnancy as the
gradual creation of a child and a fundamental experience of
connection.

VOICE: PSYCHOLOGICAL THEORY AND WOMEN’S DEVELOPMENT (1982), focused on moral
development in children. See, e.g., id. at 25 (describing an experiment which “suggest[ed] that
the edge girls have on moral development during the early school years gives way at puberty
with the ascendance of formal logic thought in boys”).

175 See, e.g., FINEMAN, supra note 5, at 30-40 (discussing the universality of dependency
and the myth of individual autonomy).

176 ]t is possible that this disruption would operate on the individual level by interfering
with the ectogenic child’s relational capacity. See Sander-Staudt, supra note 166, at 121
(expressing uncertainty as to how ectogenesis will “affect the relational potential of a child”).






