




DISPUTE RESOLUTION AND INTERNATIONAL LAW

national processes help to acculturate parties to consider international
law when making decisions. Although IL scholarship debates the merits
of acculturation, it is generally recognized as a tool for influencing state
behavior.

Acculturation takes place during a mediation or negotiation when
parties become highly motivated to reach an agreement due to IDR's
cultural focus on interest-based collaboration and problem-solving.
The principal-agent'9° problem illustrates how parties involved in a
process have different perceptions (different interests and incentives)
of the terms of an agreement than decision-makers who are not
present. Many diplomats have experienced this when, after achieving a
seeming breakthrough in negotiation, they place a call to headquarters
only to be told "no deal." Participants in the decision-making process
become acculturated in a way that non-participants do not.

A good example of how an IDR process enhanced acculturation is
the case of the United Nations Compensation Commission (UNCC).
The UNCC was formed by the UN Security Council in 1991 to process
claims and provide compensation to parties injured by Iraq's invasion
into Kuwait.191 This quasi-judicial body was the first of its kind within
the UN. In the context of the UNCC multilateral negotiation, media-
tion and facilitation all take place among the UNCC Secretariat,
Governing Council, representatives of claimants' countries and interna-
tional organizations, and representatives from Iraq. These four catego-
ries of stakeholders used IDR processes to engage in decision-making
and problem-solving during the course of the UNCC's operation.
Together and through this process the UNCC successfully resolved
over 2 million claims and awarded over $52 billion in compensation
within just fifteen years. The efficiency of this body was paralleled by its
effectiveness in achieving its purpose. The UNCC has currently dis-
banded its secretariat, a rare example of a UN organ that is shutting

use takes place within a larger social context). But see Alkoby, supra note 159, at 173-74 (arguing
that acculturation relies on the misassumption of one dominant culture).

190. See Robert H. Mnookin, Why Negotiations Fail: An Exploration of Barriers to the Resolution of
Conflict, 8 OHIO ST.J. ON Disp. RESOL. 235, 238-39 (1993) (defining the principal-agent problem
and discussing how it can be a barrier to reaching agreement).

191. The UNSC adopted resolution under Chapter VII of the UN Charter,.S.C. Res. 687,
U.N. Doc. S/RES/687 (Apr. 3, 1991), finding liability of Iraq and delegating adjudication/fact-
finding to a newly created sub-body, the UNCC. UN Security Council decisions are binding on
Member States. U.N. Charter art. 25. UNSC decided that Iraq was liable. leaving quasi-judicial
functions to the UNCC Secretariat vs. Governing Body who implemented a hybrid IDR process
paving the way for state collaboration on the implementation of environmental remediation in
the Gulf through the F4 environmental awards.
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down operations because itsjob has been completed.
Of all the claimants that came before the UNCC, the F4 category was

reserved for countries that sought compensation specifically for environ-
mental and ecological damage caused by Iraq's invasion of Kuwait. The
UNCC awarded these claimants over $1.1 billion in compensation.
These claimants include certain Gulf states that do not enjoy stable and
strong political relationships with each other. In this instance, these
nations decided to pool compensation and work together to address
the problem of environmental remediation in the Gulf. In my observa-
tion, this surprising alliance was due in large part to the recognition
that the environmental problems-water pollution, species decline
and land pollution, to name a few-went beyond one state's borders
and required multilateral cooperation to successfully remediate the
damage. These informed stakeholders who shared a common goal
were motivated to work collaboratively to solve the problem. The
UNCC Secretariat served as a neutral convener and was able to coordi-
nate the parties' interests, manage expectations and facilitate a process
to develop a regional environmental remediation program. Despite the
larger political differences, these countries used IDR to solve a collec-
tive problem (environmental remediation in the Gulf) and form
agreements that they are now implementing. This took place within the
UNCC-a culture that supported and promoted IDR thinking.

Participation

IDR processes maximize participation. Whether the process is to
make a decision, resolve a conflict, or reach an agreement, IDR
processes are designed to be as inclusive of all the stakeholders as
possible. The benefit of maximizing participation by stakeholders is not
always found in reaching an outcome, but in achieving compliance
with the outcome. The more participants involved in the process, the
more complicated it can become. The IDR perspective advocates
having key stakeholders participate at appropriate stages of the process
and offers ways to keep others informed and included. Participation
breeds a sense of ownership of the process192 and allows for the
internalization of norms. The logistics of who convenes the process, as
well as how and when the process commences, affect participation
levels and satisfaction rates. Stakeholder participation at the early
stages of the process is highly recommended. Ability to participate is

192. Susan Carpenter, Choosing Appropriate Consensus Building Techniques and Strategies, in

CONSENSUS BUILDING HANDBOOK, supra note 103, at 61, 62.
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determined by those affected by the process. Maximizing participation
in the process increases the likelihood of achieving compliance over
the long term. For example, if parties find that they cannot comply due
to resource constraints, they can better facilitate renegotiations if they
were participants in the first round. Risks that non-participants will
form coalitions to block a process from being implemented are also
minimized.

Participation was an important aspect of the formation of the 1999
Treaty for the Establishment of the East African Community. The lead
mediator, Umbricht, designed a participatory law-making process where
a draft of the treaty was widely disseminated among East Africans with
the goal of eliciting their comments. 193 In this way, the principles of
high participation found in IDR developed out of a mediation effort
and spread into the public policy realm. By informing the governed
about the law and eliciting their participation in determining the
outcome, the process helped shape participants' interests and ulti-
mately led to the successful adoption of the treaty.

Mediators with high status often induce elevated levels of participa-
tion because of the propensity for parties to yield to suggestions from a
powerful or highly-esteemed source.1 9 4 This was the case when former
President Jimmy Carter met with North Korea in 1994 and relayed a
message to President Clinton about North Korea's willingness to nego-
tiate, thus preventing escalation.195

Coordination

Coordination, a concept common in game theory, functions by
organizing information. The classic Prisoner's Dilemma game illus-
trates how parties can achieve maximum outcomes through coordina-
tion that they may not achieve operating in isolation. 196 Coordination
theory explores the challenges that states or other actors may face when
they have common interests but fail to reach an agreed or optimal

193. KHOTI KAMAGA, SOME CoNsrruT-IoNAL DIMENSIONS OF EAST AFRICAN COOPERATION, http://

www.kituochakatiba.co.ug/Constm %202001%20%2OKhoti%20EAC.pdf.

194. Pruitt, supra note 21, at 51.

195. Id. (citing R. Jeffrey Smith and Ann Devroy, Carter's Call from North Korea Looms Large,

WASH. Posr, June 26, 1994, at Al).

196. See Kriesberg, supra note 61, at 85 (describing the Prisoner's Dilemma as a model where

two suspected criminals cannot communicate with each other but have to choose one of the

following options: confess or remain silent. If both. confess, they go to prison. If both remain

silent, they go free. If one confesses, the other serves time. This demonstrates the classic

coordination problem often discussed in game theory).
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outcome. 19 7 Coordination considers the complexities that nations face
in organizing aligned and conflicting interests.

IDR processes are designed to serve as coordination mechanisms.
Negotiation, arbitration, mediation, and conciliation can all be used to
facilitate the exchange of information among the maximum number of
stakeholders, creating environments that foster increased access to and
sharing of information. These processes also help parties cooperate
with each other to select one plan when multiple options are available.
Coordination helps when states need to pick the same option to
achieve the optimal outcome. Through negotiation, parties are able to
reach agreement in principle and on the specific steps needed to
implement outcomes. According to Bercovitch, full-information ex-
change is one of the essential elements for effective problem-solving
behavior in international mediation. 198 A common demonstration is
the orange dilemma. An orange is divided in equal halves and given to
two parties. Both parties assert the position that they want the entire
orange, so neither party is happy with the initial outcome of equal
division. Using a mutual gains model of negotiation, the parties ex-
change information about their underlying interests. One side wants to
make orangejuice and the other wants to make orange meringue. One
needs the entire orange and the other needs the entire peel. A trade is
arranged and both parties achieve optimal outcomes. In this way, IDR
provides processes that help coordinate information and interests
among parties, leading to voluntary compliance.

Coordination occurs by clarifying ambiguities and providing signals.
A study by Ginsburg and McAdams suggests that states comply with
international rules that cannot be enforced through sanctions when
international courts rule on state obligations to comply (and when the
situation involves a coordination context) because courts clarify ambi-
guities and courts provide signals that cause parties to update beliefs
about facts that both affect decision-making and influence behavior. 199

In addition to judges, mediators, conciliators, and other third-party
neutrals also provide these functions. 200 Coordination works in conflict
settings to motivate parties to settle disputes when parties recognize
that they need to work together to overcome costs or avert future risks.
For example, the PLO and Israel recognized the threat of a common

197. Ginsburg & McAdams, supra note 167, at 1243 n.35.
198. Pruitt, supra note 21, at 43-44. See generally RIcHARD E. WALTON & ROBERT B. McKERSIE, A

BEHAVIORAL THEORY OF LABOR NEGOTIATIONS (1965).

199. Ginsburg & McAdams, supra note 167, at 1229.
200. See BLUM, supra note 74, at 62.
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enemy-Hamas-and were motivated to support each other after the
1992 election of Rabin as the Israeli prime minister.20 ' Both groups
relied on the other for political power to counter Hamas.

B. DR's Unique Influence on State Behavior

The analysis above demonstrates how IDR advances the criteria
affecting state behavior. This section presents two reasons why IDR
influences state behavior. First, the nature in which states engage in
IDR makes them more willing to absorb its normative influences.
Second, IDR's assumptions offer a more accurate platform for the
analysis of state behavior.

1. IDR Fosters Permeability and Therefore Absorption

People-distinguish between how decisions are made and the sub-
stance of those decisions. 20 2 States are more likely to participate in a
process or comply with an arrangement if they elect to do so. IDR
represents a category of tools that are used voluntarily. When states
elect to use a form of IDR, they understand its voluntary nature and are
thus more open to the process. Open engagement creates an environ-
ment of high permeability, which fosters absorption. Stated differently,
because of IDR's voluntary nature and flexible design, participants are
more open to the experience and thus are more susceptible to its
influence. Openness allows the norms of IDR. to influence what states
value and what their interests are. The culture of IDR is malleable-it
can adjust to the parties and the parties can adjust to it. This back and
forth dynamic creates the permeable membrane between process and
actors that fosters the absorption of influence. When state engagement
in IDR occurs in a climate of problem solving, collaboration, and
flexibility this helps participants engage with openness. This creates
permeability, allowing for the ways that IDR influences norms, factors
and tools to be absorbed. The logic is that the more open states are to
the possibility of problem-solving when they come to the negotiation
table or use mediation, the more influence the process will have on
them.

201. Pruitt, supra note 21, at 49.
202. TYLER, supra note 20, at 5.
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2. IDR Processes Correct for Common (Mis)Assumptions in
International Law

IDR processes of negotiation, conciliation, mediation, and arbitra-
tion are methods parties use to make decisions, form agreements, and
resolve disputes. While all of these processes differ from one another,
they share a set of common assumptions and core principles that both
relate to and diverge from those in international law. Many scholars
subscribe to the following assumptions about actors in the interna-
tional legal system: a few powerful states created the existing set of
international laws, states are good at assessing self-interests, and states
can accurately anticipate the actions of others. 20 3 IDR methods are not
based on these assumptions and, in fact, characterize many of them as
imperfect. Instead, IDR makes the following assumptions.

First, actors' perceptions of reality often do not accurately reflect
reality because truth and reality are subjective. The concept of inatten-
tional blindness discussed in Part I helps to support this argument.20 4

Another illustration is a common perception game used in negotiation
training that asks participants to look at an image and count the
number of squares they see. Answers among participants vary widely
from a small to a large number of squares. There is one correct answer
to the puzzle, but the majority of participants fail to arrive at an
accurate count. Tools like this perception game are used to teach
actors that their perception of reality varies widely from others' percep-
tions of reality and their perception of an objective situation can be,
and often is inaccurate. This illustrates a core principle in IDR theory-
assumptions can be mistaken and misleading, so actors must rely on
information-gathering techniques to assemble precise information.
IDR techniques like stakeholder assessment, conflict mapping and the
"single text" approach used during the assessment phase of a process
facilitate objective information gathering. This design enhances coordi-
nation within and among the parties through information sharing and
signaling, illustrating how IDR affects an element of behavioral motiva-
tion.

Second, actors are not always good at assessing their own interests. It
is not enough to assume that states are acting in their best rational

203. Robert Keohane, Comment, International Relations and International Law: Two Optics, 38

HARv. INT'L L.J. 487, 493 (1997) (discussing common assumptions that a) states are good at
assessing self-interests and anticipating the actions of others; b) a few powerful states made the
rules and want to enforce them; and c) coordination and assurance situations are common).

204. See Simons & Chabris, supra note 90, at 1059-74.
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interests because actors within states often have imperfect information,
motives or expectations. For example, Burma's decision not to allow
foreign aid for cyclone victims is arguably in its best interest. Burma's
government has been controlled by the military since 1962.205 Leaders
have a strong interest in maintaining absolute authority over the state
and portraying an image of ultimate control to the public. Allowing aid
workers could risk public scrutiny of the regime, highlighting its
inability to accurately assess the damage, count the deceased, and
arrange for the logistics necessary to administer aid. Publicity of these
facts could spark insurgency and public outcry, running the risk of civil
instability. From the government's perspective, the cost of these threats
could outweigh the benefit of accepting help with the humanitarian
crisis. Framed from a rationalist viewpoint, Burma's decision to close its
borders could arguably be said to represent the state's best rational
self-interest.

Approaching the crisis in Burma from an IDR perspective would
begin with assessing the situation. Assessment is necessary to uncover
the government's interests and concerns. There is no assumption that
Burma will operate in its rational best interest. By reframing the
information to decision-makers, IDR can help make Burmese officials
aware of their choices and the costs (including externalities) and
benefits that follow. This information can empower informed and
more productive decision-making, providing opportunities for maximiz-
ing optimal outcomes and enhancing problem-solving. For example,
educating parties to consider their BATNA and their reservation point
(the point at which it is better to walk away from the deal than agree)
compels actors to analyze how to utilize their available assets to reach
notjust an agreement, but an optimal agreement. 20 6 These techniques
highlight the importance IDR places on self-assessment and foster
conditions that maximize gains and promote voluntary compliance.

Third, actors are often ill-equipped to accurately evaluate other
actors' interests, particularly when identity issues are involved. IDR
emphasizes the need for actors to view a situation from multiple
perspectives in order to reach an optimal outcome. This can be
achieved through both empathy-seeing the other in oneself-and
perspective-taking-understanding the other person's point of view. A
recent study suggests that perspective-taking is the better approach for

2009]

205. See Central Intelligence Agency, CIA World Factbook-Burma, https://www.cia.gov/
library/publications/the-world-factbook/geos/bm.html#Govt (last visited Mar. 19, 2009).

206. FISHER & URY, supra note 88, at 97-103.
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negotiation where the use of empathy may be preferable in a mediation
setting, particularly when dealing with identity issues.2 °7 IDR processes
build in mechanisms that promote multiple perspective-viewing through
the use of assessment tools like stakeholder assessments and conflict
maps. A stakeholder assessment uses a neutral and authorized con-
vener to survey stakeholders in an effort that results in a comprehensive

208understanding of all the stakeholders' interests. When an identity
issue is at play, the ability to see other parties' perspectives often
becomes occluded, as described by the inattentional blindness concept
previously mentioned. Hard bargaining tactics are frequently used to
obscure an actor's true interests, resulting in reduced communication
between stakeholders. Facilitation and mediation are designed to reopen
the channels of communication when direct communication fails.

C. ]DR's Effect on State Compliance

Assessing how IDR influences factors and tools that influence state
behavior and understanding why IDR has the ability to influence states
in distinctive ways offer important insights for the larger field of
international legal process theory. The final aim of this Article is to
analyze whether IDR can, in fact, advance these criteria in ways that
foster greater state compliance with international law. Demonstrating
this claim relies on two things.

First, the descriptive analysis above illustrates how IDR can encour-
age factors, like legitimacy, that have been linked to increased rates of
compliance. As discussed in the Introduction, Tyler's work provides
strong evidence as to why compliance requires establishing and main-
taining conditions that lead the public to accept decisions, albeit in the
domestic setting.209 This insight is critical because it suggests that states
may be able to design international legal processes in ways that will
induce compliance.

Second, although limited, empirical studies do suggest a link be-
tween IDR and increased rates of compliance with outcomes. Proving
this claim requires further research and analysis, but it is important to
consider the possibilities that such a claim raises. While the following
examples are not direct evidence of the link between IDR and in-
creased compliance, they do connect IDR processes with factors and
tools that impact, compliance. A 2005 study on international commer-

207. Editorial, Angry China, THE ECONOMIST, May 3, 2008, at 58.
208. See generally SUSSKIND ET AL., supra note 103.
209. TYLER, supra note 20, at 19.
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cial arbitration cases reported a 74% rate of voluntary compliance with
the outcomes.210 This study demonstrates an example where the major-
ity of participants, albeit not states, voluntarily complied with the
outcome of the arbitration, even absent a formal enforcement. Studies
of ADR use in the United States support the same premise. Susskind
reported high rates of compliance with agreements formed using his
consensus-building facilitation approach, including a San Francisco
regional transit planning effort where a case study documented how
processes using the consensus-building criteria were most effective in
producing benefits. 211 A housing mediation case reported that an
agreement to create approximately 5000 affordable housing opportuni-
ties was intact and complied with by the majority of participants ten
years later.212 A 2003 empirical study on U.S. court mediation pro-
grams found that higher participation rates led to higher rates of
settlement agreements and satisfaction.213 Another survey-based study
on court mediation documented that on average, settlement and
satisfaction rates were around 70%.214 The study also found that

210. Naimark & Keer, supra note 135, at 95-98, presents results from a 2005 survey showing
that in 118 international commercial cases (where claimant/filing parties won 100 cases and lost
18) 74 of the 100 awards were complied with in full, 4 achieved partial compliance, and 22
re-negotiated the post award to establish final settlement terms. These results, albeit for commer-
cial arbitration cases, suggest a 74% rate of full-compliance absent formal enforcement mecha-
nisms. The authors suggest that one significant reason for such compliance was the parties' need
for finality-either to conserve costs or preserve reputations. In the limited cases of noncompli-
ance, the reasons cited were bankruptcy, disappearance of losing party, non-response, and lack of
court enforcement. The lack of a formal enforcement mechanism was one of many reasons cited
for noncompliance and was not significant.

211. See generally SUSSKiND ET AL., supra note 103 (presenting research that suggests that
processes meeting the criteria laid out in the CONSENSUS BUILDING HANDBOOK are most effective in

producing benefits).

212. Id. at 798-99.
213. Bobbi McAdoo et al., Institutionalization: What Do Empirical Studies Tell Us about Court

Mediation?, Disp. RESOL. MAG., Winter 2003, at 8, 8-10, concludes that higher participation in the
mediation increases likeliness of reaching settlement, cooperative behavior among the lawyers and
perceptions of fairness. Mandatory requirements that lawyers consider ADR as a part of their litigation
plans gave lawyers more control over the logistics of the mediation, increased the use of mediation,
and faced less opposition than court ordered mediation. Cases most likely to settle were those where
the-litigants' positions were closer together, issues less complex and/or liability less strongly contested;

mediator experience was the most significant factor to achieving settlement over training or subject
matter expertise. Of all mediation styles used, active facilitation and evaluative intervention (i.e. when

mediators disclose their views about the merits of the case but not extreme like recommending a
settlement) produced more settlements and heightened perceptions of proceduraljustice.

214. Jennifer Shack, Efficiency: Mediation in Courts Can Bring Gains, but Under What Conditions?,
Disp. RESOL. MAC., Winter 2003, at 11, 11-14, discusses why and when mediation achieved
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women were more likely to be satisfied with mediated results over
adjudicated ones-with no difference for men's satisfaction between
the two processes, and Hispanics were more likely to be satisfied with
mediation while whites were equally satisfied with either process.215

Consequently, there is no direct empirical support that IDR induces
state compliance. Yet state use of IDR processes are increasing, espe-
cially mediation, and the use includes hard cases involving high stakes
political matters and violent conflicts. State participation in and compli-
ance with IDR is voluntary, so, as Franck put the question, "why do
powerful states obey powerless rules? '2 16 The rise in IDR use suggests
that states are seeking out IDR to create powerless rules, agreements,
and decisions. Perhaps the reasons they do so is because power is not
the only way to advance their needs. IDR offers states flexibility, discretion,
confidentiality, face-saving benefits if efforts fail, and expediency, which is
often required in crisis situations.2 17 States may also be turning to IDR
because it is effective. Defining effective is difficult and subjective.

In IL, state compliance is defined as "a state of conformity or identity
between an actor's behavior and a specified rule."218 This definition
highlights the distinction between compliance and the related concept
of obedience, "defined as behavior resulting from the internalization
of norms."219 While a state may obey a person, rule, norm, or principle
under this definition, states can comply only with a rule or obligation
that is necessarily specific and pre-existing before the act. IL scholars

settlement and was perceived fair; dependent variables included whether parties participated in
the mediation, whether settlement was achieved, demographic of litigants, perception about costs
and willingness to try.

215. Id. at 13 n.4; see Gary LaFree & Christine Rack, The Effects of Participants'Ethnicity and
Gender on Monetary Outcomes in Mediated and Adjudicated Civil Cases, 30 LAw & Soc'y REV. 767,

788-94 (1996) (suggesting that self-perceptions of satisfaction by identity group may not reflect
objective studies suggesting that women and minorities may fare less well in court mediation
programs); see also Cohen, supra note 71, at 307.

216. FRANCK, supra note 19, at3.

217. See Judith E. Innes, Evaluating Consensus Building, in CONSENSUS BUILDING HANDBOOK,

supranote 103, at 631,637-41 (discussing the challenge of evaluating consensus building because
typical notions about success and failure do not apply); Bercovitch, supra note 85, at 262 (citing
B.H. Sheppard, Third Party Conflict Intervention: A Procedural Framework, 6 RES. IN ORGANIZED

BEHAVIOR, 141-90 (1984) (listing twenty-one criteria for assessing intervention outcomes)).

218. See Raustiala & Slaughter, supra note 9, at 539 (citing ROGER FISHER, IMPROVING

COMPLIANCE WITH INTERNATIONAL LAw 20 (1981) and RONALD B. MITCHELL, INTENTIONAL OIL

POLLUTION AT SEA: ENVIRONMENTAL POLICY AND TREATY COMPLIANCE 30 (1994).

219. Id. (citing Harold Hongju Koh, Why Do Nations Obey the Law, 106 YALE L.J. 2599 (1997);
FRIEDRICH V. KRAcTOCIWIL, RULES, NoRms AND DECISIONS; THE CONDITION OF PRACTICAL AND LEGAL

REASONING IN INTERNATIONAL RELATIONS AND DOMESTIC AFFAIRS (1989)).
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offer further distinctions between compliance with legal versus non-
legal rules, which has been discussed elsewhere. 220 Instrumental per-
spectives of compliance rely on understanding how actors shape their
behavior in relation to the law,22' while deterrence perspectives con-
sider perceptions about the costs and benefits associated with following
or breaking the law. 222 Normative perspectives examine compliance
through the lens of how actors shape their behavior as a function of
morality and personal beliefs about legitimacy.223 While offering de-
tailed insight about concepts of compliance, these definitions primarily
treat compliance as it relates to outcomes but not process.

IDR notions of success, compliance and enforcement are necessarily
different. In IDR, success may be best measured by effectiveness-
achieving the desired goal(s) or improving the problem.224 As states
continue to use IDR more often, further research considering whether
IDR does induce compliance is needed. Short of that, this analysis has
illustrated how IDR can affect elements 225 that do induce compliance
such as legitimacy, coordination, and participation.226 As for any
process, in order for IDR to be effective it must be used optimally by the
right parties at the right time. The key is the process. Consensus
building "needs to produce good solutions through good processes.
When process criteria are met, stakeholders who have not achieved
their goals may still support an agreement because they feel their voices
were heard and their interests were incorporated as much as pos-
sible. 2 27 The power and influence behind IDR methods is located in
the process and in the people that participate, not in a positive source
of authority. IDR research shows that agreements by informed consen-
sus are preferable to ones merely reflecting the "preferences of the
powerful."

228

220. See id. at 544 (discussing how Harold Hongju Koh, Transnational Legal Process, 75 NEB. L.

REV. 181, 205 (1996) taps into a widespread belief about the qualitative difference between
compliance with legal vs. non-legal rules).

221. TYLER, supra note 20, at3.
222. Id.

223. Id. at 3-4.
224. See Raustiala & Slaughter, supra note 9, at 539.
225. Bercovitch, supra note 85, at 260 (providing Rubin's six bases of resources for influenc-

ing behavior: reward, coercion, expertise, legitimacy, reference, and information).

226. FISHER ET AL., supra note 63, at 226 (arguing why credibility rests on compliance).
227. Innes, supranote 218, at 641.
228. See Raustiala, supra note 79, at 423.
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V. CHALLENGES AND CRITIQUES

A. Selection Problem

A serious critique of IDR is that it works because states only choose to
use it for easy problems.229Another version of the selection problem is
that states only make agreements that do not require much enforce-
ment.23 0 A selection problem suggests that high rates of compliance
can be explained because the types of disputes or decisions to which
IDR processes are applied are most ripe for resolution. States seek out
IDR processes to solve easy problems, thus accounting for successful
outcomes defined by party satisfaction and compliance. This would
suggest that states would not select IDR to deal with hard problems
such as war crimes, nuclear nonproliferation, regime change, or geno-
cide. A selection problem suggests that states self-select out of options
that require in-depth cooperation and enforcement to succeed be-
cause IDR does not offer enforcement safeguards.

Notwithstanding these important considerations, it is also evident
that while parties use IDR to form agreements that do not require
enforcement, they also use IDR to form agreements that do. As the
North Korea example demonstrates, sometimes states do seek IDR to
deal with hard problems. A possible reason is because traditional
options have failed to produce results and maintaining the status quo is
not a viable alternative.

In the United States, empirical studies suggest that people who
engaged in court-mandated mediation enjoyed the same rates of
settlement as those who engaged voluntarily. - 31 This suggests that the
success of the mediation process in this study was not significantly
dependent on user selection. Even if selection bias is present-either
because IDR attracts issues that are easily resolved or parties that are
highly motivated to reach a solution-it fails to overcome the benefit of
studying the relationship between IDR process and state behavior.2 3 2

229. Andrew T. Guzman, The Cost of Credibility: Explaining Resistance to Interstate Dispute
Resolution Mechanisms, 31 J. LEGAL STUD. 303-26 (2002) (arguing that dispute resolution clauses
more likely in low stakes, multilateral agreements because out of 100 international agreements
only 20 had mandatory dispute resolution clauses).

230. See Chayes & Chayes, supra note 16, at 184 (discussing selection problem defined as
states only making agreements that don't require much enforcement).

231. McAdoo, supra note 214, at 8-10.
232. Ginsburg & McAdams, supra note 167, at 1239 n.22.
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B. Challenges of Interdisciplinary Study

The second critique is an analytical one. Wilson states that " [i] nterna-
tional law provides a normative framework, an essential ingredient for
the successful operation of any large and complex social arrange-
ment."233 However, frameworks-a skeleton upon which all norms,
general principles and practices are supported by-are inconsistent in
international law, IDR, and international relations. This diversity in
theoretical structure makes it difficult to compare across disciplines.23 4

The cultural clash between fields can also result in the watering down
of standards, criteria, and norms unique to each field.235 However
important, these scholarly distinctions fade quickly when policy-makers
and diplomats are faced with addressing an international crisis. The
rise of IDR across many sectors suggests that it may be helpful to
different actors for some of the same reasons. IL, IR, IDR, and other
disciplines all attempt to address the same international problems and
global crises. For these reasons, the costs of using a comparative
framework must be balanced against the benefits of achieving interdis-
ciplinary dialogue within fields that share common goals.

C. Limits oflDR

This Article has largely focused on the benefits of IDR in theory.
However, despite best intentions and design, IDR processes do not
always work. One example is the Munich Pact of 1938.236 After two
rounds of negotiation and mediation, the parties were unable to reach
a lasting peace settlement to prevent World War II for the following key

233. See FOUNDATIONS, supra note 10, at 22 (quoting from Peter Wilson, The English School

and the Sociology of International Law: Strengths and Limitations, (December 2003) (unpub-

lished manuscript on file at the University of Leeds), available at http://www.polis.leeds.ac.uk/

assets/files/research/english-school/english-school-conference-papers.pdf).
234. Raustiala & Slaughter, supra note 9, at 545.

235. Jay Rothman, Identity and Conflict: Collaboratively Addressing Policy-Community Conflict in

Cincinnati, Ohio, 22 OHIO ST.J. ON DIsp. RESOL. 105, 128 (2006).

236. See generally Lionel D. Warshauer, Note, The Munich Pact of 1938: ADR Strategies for Our

Time? 5 CARDOZOJ. CONFLICT REsOL. 247 (2004). Other examples of failed IDR attempts include

the UNSC's mediation of the Kashmir Dispute, where early mediation efforts failed to develop a

permanent resolution. See Sumathi Subbiah, Note, Security Council Mediation and the Kashmir

Dispute; Reflections on Its Failures and Possibilities for Renewal, 27 B.C. INT'L & COMI. L. REv. 173

(2004) (suggesting that the UNSC's failure to pay attention to the legal dimensions of the dispute
ultimately caused the process to fail). Subbiah suggests that by avoiding the issue of whether

accession was legal, the UNSC forewent an opportunity to use legal pressure to specify and enforce

legal obligations.
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reasons. 237 British Prime Minister Chamberlain had a negotiation
strategy based on building trust with Adolf Hitler, which failed. Key
stakeholders (notably representatives from Czechoslovakia and the
Soviet Union) were not involved in the process. Chamberlain con-
ceded early to Hitler's demands regarding secession of parts of Czecho-
slovakia into Germany. Chamberlain's soft tactics failed to achieve
cooperation when met with Hitler's hard tactics.238 Mussolini stepped
in as the mediator, but was neither neutral nor fair. Chamberlain
lacked a BATNA, and thus appeared desperate and yielded to pressure,
not principles.2 39 There was an overall lack of good faith.2 4 0 Britain and
France used the process to pressure Czechoslovakia into giving up land
in order to prevent war-an outcome that was adverse to Britain and
France's own interests. Finally, not all of the parties participated in
good faith and Hitler, in particular, did not share an appreciation for
IDR as demonstrated by his later statement that "[t] he enemy did not
expect my great determination. Our enemies are little worms, I saw
them at Munich .... Now Poland is in the position I wanted .... I am
only afraid that some bastard will present me with a mediation plan at
the last moment." 241

This example raises the importance of understanding that IDR
provides tools for preventing, managing, and resolving conflicts. These
tools can be used well or used poorly. To avoid disastrous IDR out-
comes it is vital to understand when IDR is most likely to work and why.
This Article has focused on describing how IDR is used in the interna-
tional context and how functional elements impact state behavior.
Other IDR scholars have considered elements of IDR that contribute to
success or failure, albeit largely outside the framework of international
law and international relations. Some notable empirical findings sug-
gest the following. The success of IDR depends on the stage of the
conflict, implementation, disputant readiness, mediator behavior, ripe-
ness, motivation to settle, resources and a host of other factors.2 42

Bercovitch discusses the great importance of elastic interests, correct
timing, identity of the mediator, and sufficiency of resources on

237. See generally Warshauer, supra note 241; ALLAN BULLOCK, HITLER AND STALIN: PARALLEL

LIvEs (1992); A.J.P. TAYLOR, THE ORIGINS OF THE SECOND WORLD WAR 1933-1939, 236 (1963).

238. Id. at 270-276.
239. Warshauer, supra note 237, at 272-74.
240. Id. at 275.

241. Adolf Hitler, Address to German Generals (Aug. 22, 1939) (in German), available at
http://www.ns-archiv.de/krieg/1939/22-08-1939.php.

242. Pruitt, supra note 21, at 41-52.
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successful mediation outcomes.2 4 3 Zartman and Touval suggest that
international mediation is most effective when parties are maximally
motivated to settle, e.g. when they are fed up with the conflict but are
unable reach resolution on their own.2 4 4 Bercovitch's empirical re-
search suggests that the best time to initiate mediation is half-way
through the life cycle of the conflict after the parties' own efforts have
failed.245 Touval argues that the combined use of threats (removing
support) and promises (providing support) is more successful than
promises alone.246 Pruitt suggests that successful mediators require
muscle, based on a study of domestic mediation showing that when
mediators have the authority to arbitrate, disputants become more
motivated to resolve conflict.

2 4 7

Although this literature provides a basis from which to draw prescrip-
tive conclusions, more interdisciplinary analysis is needed. The cau-
tious lesson is that the mere use of IDR does not ensure just or desirable
outcomes. Skeptics of the benefits of IDR in interstate conflicts, particu-
larly seemingly intractable ones, often point to failed attempts, lack of
compelling national interest as weighed against the costs and risk of
becoming involved, and a sense that vested conflicts do not pose a
regional or global threat, only a national one. These have become
justification for non-intervention in places like Darfur, the Korean
Peninsula, and Zimbabwe.248 In the face of the many risks and con-
cerns, it is easy to forget the success stories where IDR has brought
about an end to violence and, in some cases, long-lasting peace. Cyprus,
Northern Ireland, Angola, Namibia, El Salvador, and Cambodia pro-
vide solid examples. Although peacemaking is costly, conflict ulti-
mately costs more. Only when states internalize the total costs of
protracted conflicts-death, disease, loss of infrastructure, environmen-
tal damage, military expenditure, reconstruction-will an accurate
perspective on the total cost of war emerge.

243. Id. at 50 (citing INTERNATIONAL MEDIATION IN THEORYAND PRACTICE, supra note 63).
244. Bercovitch, supra note 85, at 260-62.

245. Bercovitch, supra note 7, at 19 (citingJacob Bercovitch, International Mediation: A Study of

the Incidence and Strategies of Successful Outcomes, 21 Coop. AND CONT. 155-68 (1986)).
246. Pruitt, supra note 21, at 49 (citing Saadia Touval, National Research Council, Mediators'

Leverage (1997) (unpublished)).

247. Dean G. Pruitt, Process and Outcome in Community Mediation, 11 NEGOTIATION J. 365, 367
(1995) (finding that in the U.S. domestic context, disputants are more likely to engage in
problem-solving activity when they are working with a mediator empowered to arbitrate).

248. Id. at 4-5.
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VI. CONCLUSION

This Article has presented the importance of international legal
process theory in state behavior analysis. It has also introduced IDR as a
form of international legal process that deserves attention. In describ-
ing how IDR affects criteria that influence states, the analysis has shown
its distinctive advantages. It has demonstrated why IDR advances state
compliance with international law by understanding that compliance is
a function of the process. Recognizing how process can serve as a tool
of influence, 249 international law and negotiations scholar Roger Fisher
described this relationship by stating that "[1] aw may not restrain govern-
ments from doingwhat they want but [it] can influence what they want."250

A second contribution of this Article is its recognition of IL as a
process rather than a result. This viewpoint adds to existing scholar-
ship, including Higgins' definitions of international law as a process
that necessarily involves meta-legal considerations of policy and politics
and Koh's exploration of the ways that process-whether through
participation, interaction, or norm-internalization-lead to institu-
tional habits and patterns of compliance. 251 Raustiala addresses the
reasons states care about international agreements by suggesting that
they recognize how institutional design and process can affect out-
comes.25 2 This approach also builds upon existing scholarship such as
Slaughter's proposal that the international order needs to move toward
a model where the criteria for defining who can be a player in the
international system is not sovereignty, but who has the capacity to
participate in transgovernmental networks in order to achieve more
effective global coordination and problem solving. 25 s

Third, considering compliance as an outcome of a process modifies
the vision of international lawmaking. Compliance has been a corner-
stone of IL and of any functioning legal system because "[t]o be
authoritative, legal rules and decisions must affect the actions of those
toward whom they are directed."254 The concern is that pervasive and
continual noncompliance with IL would undermine the institution of
IL and thus the foundation of the international order. Common

249. See generally FISHER & SHAPIRO, supra note 173 (addressing similar questions about legal

process, compliance and enforcement).

250. FISHER ET AL., supra note 63, at 245-46.

251. SeeKoh, supra note 31, at 196-97.
252. See Raustiala, supra note 79, at 436 (citing Barbara Koremenos et al., The Rational Design

ofInternationalInstitutions, 55 INT'L ORG. 761, 762 (2001)).

253. SLAUGHTER, supra note 46, at 34-35.

254. SeeTYLER, supra note 20, at 19.
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understandings of how best to achieve state compliance with interna-
tional law rely on mandatory and formal enforcement mechanisms like
sanctions, monitoring and reporting or use of force. Rules and deci-
sions are generally created to govern human behavior.2 55 Laws are both
negative, preventing actors from doing something, and positive, requir-
ing actors to do something. Compliance has been framed through
deterrence methods, or sticks, and incentive approaches, or carrots.
This structure has dominated compliance efforts in the IL model, a
system that lacks many of the enforcement mechanisms present in
domestic legal systems.256 Where enforcement mechanisms do exist
they can be both expensive and unreliable. Absent such enforcement
mechanisms, voluntary compliance becomes not only ideal but neces-
sary. This Article presents an alternative way to think about compli-
ance. If compliance is no longer retroactive to a rule but becomes a
part of how the rule is made, then it stands to reason that rule-making
processes can influence state behavior. Reconsidering international
lawmaking in this way addresses many of the challenges raised about
the limits of international law. IDR can inform how to revisit the
process by which international rules and agreements are formed. The
"mere existence of the rule does not in itself suffice to promote the
interests of the party wishing to rely on it."' 257 Such a transformation is
recommended if international law is going to keep up with the de-
mands of our shifting global landscape. Much has been written about
the dimensions of this new international system, from the changes in
security law and terrorism to the rising importance of non-state actors
to the blurring line between transnationalism and internationalism.258

In light of these changes, views about how to achieve state compliance
must shift as well.

Fourth, this Article has demonstrated the need to consider IDR
within the larger framework of international legal studies, while also
appreciating the features that make IDR unique. Whether IDR and IL
represent two distinct disciplines or subcategories of one, it is clear that
each informs the other. The growth of IDR around the world continues
to blur the lines between legal processes and non-legal dispute resolu-
tion approaches. IDR enhances the effectiveness of international law.
Over the past decade, IDR efforts in Africa have increased knowledge

255. Id.

256. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAw, introductory note (1987) (stating

that "[t] here is no executive power to enforce the law").

257. BLUM, supra note 74, at 44.
258. See generally SLAUGHTER, supra note 46.
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of and respect for international law.259 In these ways, IDR works
concurrently with IL to build faith, trust, and credibility in an interna-
tional system and in the rule of law. The challenges of integrating these
disciplines are outweighed by the need for interdisciplinary scholarship
to provide insights and solutions that no one approach could achieve
on its own. The timing for integration is ripe as international legal scholars
are currently reshaping international law's future research agenda and as
IDR scholarship is beginning to grow. As demonstrated above, IDR is a
part of the toolkit, along with international law, for dealing with interna-
tional disputes and for managing international relationships.

In conclusion, international legal scholars have long been preoccu-
pied with proving the merits of the discipline. However, if our aim is to
"critically examine how international law works, rather than to assume
its power, 260 or limits, then we must shift our scholarly focus to
improving our international legal process. North Korea's participation
in the Six-Party Talks offers a highly visible example of how process can
inform decisions and shape outcomes. In considering how to address
the complexities of achieving state compliance with international law,
leading scholars agree that voluntary compliance is the way forward.26'
Attempting to enforce international law through force or coercion is
costly and ineffective in the long term. If international law's goal is to
achieve compliance, then international legal processes must be de-
signed in ways that maximize participation, promote credibility, coordi-
nate interests and consider emotions.

This Article has demonstrated how IDR enhances the explanatory
power of international legal process. IDR offers methods that achieve
results through collaboration not enforcement. Such increased collabo-
ration, problem-solving and relationship-building are ever more essen-
tial as our world becomes more connected. As Roger Fisher advised
"l[t] he best way to improve a game is to play the game in ways that make
it a better game to play., 262 Perhaps, following this counsel, IDR can
serve as a catalyst for achieving such a change.

259. See Ken Menkhaus, A "Sudden Outbreak of Tranquility: "Assessing the New Peace in Africa, 28
FLETCHER F. WoRLD AmF. 73, 85-87 (2004).
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