








CROSS-EXAMINATION EARLIER OR LATER

III. PARTICULAR RECURRENT SITUATIONS

A. Forensic Lab Reports

In most states, statutes pave the way to admit reports by forensic
laboratories on a wide range of topics, from DNA to blood alcohol
content, to ballistics tests to fingerprints, and, of course, analyses of bags
of white powder to determine whether they contain cocaine or
methamphetamine, and many other similar matters. The reason is not
far to seek: Much that a laboratory can do is routine and non-
controversial. Even in the case of routine tests, however, the mechanics
and the theory may be complicated and hard to explain to a lay jury, and
delivering lectures on these matters would be needlessly time-consuming
and expensive.

Yet it is also the case that these materials can be crucial in a case,
and it is not always true that they are noncontroversial. Mistakes in
such materials can lead to unjust convictions, and sometimes defendants
have more than theoretical grounds for challenging the findings of such
reports-they have real indications that some kind of misconduct
occurred, or real indications that errors are commonplace or likely on the
particular facts of the case. Hence it can be critical for defendants to be
able to cross-examine laboratory technicians who are informed not only
about the substance and theory of the tests, but about the actual conduct
of the test that produces the results being offered in the case. 64

In the states, mostly this matter is governed by special statutes, of
which there are two kinds in common usage. One is what we might call a
"notice statute," which places the burden on the prosecutor to call the
laboratory technician if the defense raises an objection to the use of a
laboratory report or asks the prosecutor to call the technician.65 The
other is what we might call a "shortcut statute," which eases the burden
on the prosecutor by requiring the defendant to call the technician, but
in these cases the prosecutor is obligated to have the technician
available to the defense, and presumably the laboratory report is
excludable if the prosecutor does not do at least this much.66

In federal courts, the Rules leave the status of forensic laboratory
reports uncertain. There is no statute covering this matter, and the
public records exception to the hearsay doctrine, codified in FRE 803(8),
seems to apply. In this exception, clause (B) authorizes use of public

r4 See generally Paul C. Giannelli, The Admissibility of Laboratory Reports in
Criminal Trials: The Reliability of Scientific Proof, 49 OHIO ST. L.J. 671 (1988) (discussing
comprehensively hearsay and confrontation issues).

65 See, e.g., COLO. REV. STAT. § 16-3-309(5) (2006) (stating that crime lab reports
'shall be received in evidence," provided that any party may request preparer to "testify in
person" by giving ten days notice).

66 See, e.g., LA. REV. STAT. ANN. §§ 15:499-:501 (2005 & Supp. 2007).
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reports to prove "matters observed," which could reach lab reports, but
there are two problems. One is that these words are not very appropriate
as terms describing write-ups of tests performed in a laboratory. They
are far more at home as descriptions of entries describing simpler
everyday observations, such as tag numbers of cars crossing the border
between California and Mexico or temperature or wind speed.67 The
second problem is that clause (B) excludes reports by "police officers and
other law enforcement personnel." The landmark federal decision in
Oates concluded that government crime lab reports are embraced by this
restriction because technicians in such labs are part of the prosecution
team and should be treated like police. 68 The other two clauses in the
public records exception obviously cannot be stretched to cover
laboratory reports offered against the accused.69

The business records exception in FRE 803(6) might apply to
reports prepared by both private labs and public or official labs. Some
courts do apply this exception, but the result seems wrong.70 The reason
is that taking this approach sidesteps the language of limitation in FRE
803(8). Forensic laboratory reports should be viewed as reports prepared
by police or law enforcement officers because the laboratories that
prepare such reports, and in all likelihood the technicians actually
involved in their preparation, are very likely to know roughly what is at
stake in any given test that finds its way into a report, and are likely to
"identify with" the cause of the prosecution, which is invested in
developing or proving a case in much the same way that police and other
law enforcement officers are invested in the cause. When forensic
laboratories are publicly owned and operated, as is often the case, their

67 United States v. Orozco, 590 F.2d 789, 793-94, (9th Cir. 1979) (tag numbers

recorded by customs inspector at border). See also the following pre-Rules decisions
applying the common law antecedent of FRE 803(8): Evanston v. Gunn, 99 U.S. 660, 666-
67 (1878) (meteorological observations of Signal Service); Minnehaha County v. Kelley, 150
F.2d 356, 361 (8th Cir. 1945) (records of Weather Bureau with data on rainfall in Sioux
Falls).

68 United States v. Oates, 560 F.2d 45, 84 (2d Cir. 1977) (prolix but thorough and

insightful opinion by Judge Waterman).
69 FRE 803(8)(A) embraces public records reflecting the activities of a public office

or agency, and of course lab reports do reflect such activities, and indeed virtually every
public record reflects such activities in some way. Obviously, however, the intent of this
provision is to pave the way for using such records to prove the activities of the public office
or agency, and that is not the purpose of laboratory reports offered in criminal cases.
Finally, FRE 803(8)(C) embraces fact findings made on the basis of an investigation, but in
criminal cases it can be used only "against the Government." See generally 4 MUELLER &
KIRKPATRICK, supra note 20, §§ 8:87, 8:89 (discussing FRE 803(8)(C)).

70 United States v. Ellis, 460 F.3d 920, 925-26 (7th Cir. 2006) (admitting hospital

blood work-up showing that defendant had methamphetamine in his system; report
prepared at police request, but fit business records exception and was nontestimonial
under Crawford).
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records and reports are obviously public records within the meaning of
FRE 803(8). When police or prosecutors commission private laboratories
to prepare such reports, such laboratories should be treated as public
offices under ordinary notions of agency law because their "principal" is
the public office that retains their services and their interests are to
perform well, which means that they are aligned on the side of police or
law enforcement officials in much the same way as public laboratories.
The limiting language in clauses (B) and (C) of FRE 803(8) was intended
to exclude police reports, not simply to act as a limit on the exception,
and the same principle ought to apply to forensic laboratory reports
prepared on behalf of police or prosecutors.7 1

Given the various approaches taken by the states, and the situation
in federal courts, it is worthwhile to pause here to consider where we
should end up. Certainly laboratory reports should ordinarily be
admissible if they can be trusted, and surely it is often the case that they
can be. The information contained in such reports is often technical, and
no one is likely to carry around in his head all the details that underlie
the conclusions reached in any given test, so insisting on live testimony
by a percipient witness is likely to be unproductive and costly. It also
seems, however, that a technician should be available if there is any real
fight or disagreement on the conclusion expressed in the report.
Defendants may want to explore (a) the limits of the technique used in
preparing the report, such as how many false positives or false negatives
there are; 72 (b) the meaning of the conclusions, such as what twelve
concordances mean in a fingerprint comparison, 73 and what a match of
five factors means in a DNA test, and what databases were used in
generating what are always astronomical numbers indicating a very
high probative value of "matches";74 (c) the opportunities and risks of

71 Compare Oates, 560 F.2d at 83-84, with State v. Forte, 629 S.E.2d 137, 144 (N.C.

2006) (admitting state crime lab report on DNA, which was nontestimonial and fit public
records exception despite restrictive language because Congress did not change the
practice in this area).

72 See generally Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993)
(mentioning error rates as a factor bearing on reliability). See also DAVID L. FAIGMAN,
DAVID H. KAYE, MICHAEL J. SAKS & JOSEPH SANDERS, SCIENCE IN THE LAW § 1-3.4.2 (2002)
(discussing methods of analyzing error rates).

73 See generally United States v. Mitchell, 365 F.3d 215 (3d Cir. 2004) (approving
fingerprint evidence as satisfying Daubert standard but upholding right of defendants to
call experts to testify about the limitations of fingerprint evidence). See also Tara Marie La
Morte, Sleeping Gatekeepers: United States v. Llera Plaza and the Unreliability of Forensic
Fingerprinting Evidence Under Daubert, 14 ALB. L.J. SCI. & TECH. 171 (2003).

74 See D.H. Kaye, Behavioral Genetics Research and Criminal DNA Databases, LAW
& CONTEMP. PROBS., Winter/Spring 2006, at 259; D.H. Kaye, The Relevance of "Matching"
DNA- Is the Window Half Open or Half Shut?, 85 J. CRIM. L. & CRIMINOLOGY 676 (1995).
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error that come with doing the tests that produce the result;75 and (d) the
proficiency of the lab or the technician or tests that were used.76

In federal courts, one way to get to a sound result in the treatment
of forensic laboratory reports would involve limiting prosecutors to the
exception for past recollection recorded, found in FRE 803(5). Taking this
approach would reach something approximating what happens under
state notice statutes, except that prosecutors would always be burdened
with calling the technician who prepares such reports, and would be
required to lay the standard foundation for invoking this exception,
which includes showing that the technician does not recall the specific
test and the result reached, but that he took care in preparing the report
to get it right. Some decisions do allow resort to this exception for public
records that would otherwise be excludable under the language of
limitation found in FRE 803(8)(B) and (C). 7 7 This approach is distinctly
"second best," however, as it should not be necessary to call technicians
in cases where the defense does not plan to challenge the test results,
and also because the real point is not so much to call an unremembering
witness, but rather to insure that the defense has ready access to the
right person for purposes of confronting and cross-examining her.

In the states, it seems that the shortcut statutes described above,
that simply allow defendants to call the technician, should not be viewed
as adequate for reasons already considered. First, defendants cannot
afford to call witnesses where they have little or no chance of making
progress in impeaching or cross-examining them. Second, putting this
burden on defendants involves shifting to them the burden that belongs
on the prosecutor: The report is part of the prosecutor's case, and the
prosecutor should bear the risk that the technician might be unavailable,
that the report was badly prepared, or that the tests were inconclusive or
botched.

78

75 See generally Simon A. Cole, The Prevalence and Potential Causes of Wrongful
Conviction by Fingerprint Evidence, 37 GOLDEN GATE U. L. REV. 39 (2006); Simon A. Cole,
More Than Zero: Accounting for Error in Latent Fingerprint Identification, 95 J. CRIM. L. &
CRIMINOLOGY 985 (2005); Robert Epstein, Fingerprints Meet Daubert- The Myth of
Fingerprint "Science" is Revealed, 75 S. CAL. L. REV. 605 (2002).

76 See William C. Thompson, Tarnish on the 'Gold Standard': Understanding Recent

Problems in Forensic DNA Testing, THE CHAMPION, Jan.-Feb. 2006, at 10.
77 United States v. Marshall, 532 F.2d 1279, 1285-86 (9th Cir. 1976) (admitting

police chemist's analysis of heroin as past recollection recorded).
78 Wigglesworth v. Oregon, 49 F.3d 578, 581 (9th Cir. 1995) (stating that to satisfy

confrontation rights, a statute must require the state to subpoena the technician; allowing
the defense to do this puts the defendant in a "Catch-22' situation [in which the choice is
to] call the criminalist who prepared the report during the defendant's own case and
possibly bolster the [state's] case, or forego [sic] examination of the criminalist and perhaps
lose an opportunity to expose a defect"); State v. Hancock, 854 P.2d 926, 929 (Or. 1993)
(construing OR. REV. STAT. § 475.235(4)-(5) (2005) to mean that prosecutor must subpoena
preparer on defense's request in connection with lab reports on controlled substances). But
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Far better are the state notice statutes, and it would be reasonable
to augment these with a requirement that defendants must carry at
least some burden before prosecutors should have to call the technician.
It seems fair, for example, to require defendants to make some
preliminary showing that the test was improperly run, or that it carries
a risk of error that is substantial, or that the laboratory that performed
the test has had proficiency problems or has not been subjected to any
kind of proficiency standard. 79

Where the defense raises any kind of substantial objection, the
burden should then be cast on the prosecutor to call a knowledgeable
witness. A common question is whether it suffices to produce an expert
who works in the lab but did not actually prepare the report. In Oates,
the prosecutor called a chemist who was an associate of the person who
prepared an analysis of cocaine, and the reviewing court was plainly not
satisfied. In the 2006 decision by the Maryland Supreme Court in the
Rollins case, the prosecutor called an associate in the state medical
examiner's office because the doctor who prepared the autopsy report no
longer worked there, and the reviewing court was satisfied. Pretty
clearly the fact that a laboratory technician who prepares a test has died
or become unavailable should not by itself be enough to require exclusion
of a report, but on the other hand the defense should be entitled, upon
raising suitable objection, to cross-examine a witness who can reply
knowledgeably on the science and techniques of testing, and on the
protocols followed in the particular laboratory. (The decision in Oates
concluded that the report could not be admitted under any hearsay
exception. In Rollins, the court concluded that the report was
nontestimonial for purposes of the Crawford doctrine, and it did fit a
statutory exception.80)

see State v. Cunningham, 903 So. 2d 1110, 1121-22 (La. 2005) (approving lab report
proving that substance was marijuana, where statute entitled defense to request subpoena
of technician, which complied with Crawford); State v. Campbell, 719 N.W.2d 374, 378
(N.D. 2006) (approving use of state crime lab report on drug and alcohol content; defendant
waived Crawford objection by failing to call technician); State v. Craig, 853 N.E.2d 621,
640 (Ohio 2006) (approving coroner's report to prove cause of death where medical
examiner other than one who prepared report testified and could be cross-examined).

79 See City of Las Vegas v. Walsh, 124 P.3d 203, 208 (Nev. 2005) (approving
statutory scheme in DUI trial, which enabled defense to object to use of affidavit to prove
blood alcohol level, and required the affiant to appear for cross-examination if defendant
raises a "substantial and bona fide dispute" on substance of affidavit; this scheme comports
with Crawford); see also LA. REV. STAT. ANN. § 15:501 (2005 & Supp. 2007) (stating that
when defense subpoenas lab technician, defense shall certify that it "intends in good faith
to conduct the cross-examination").

80 Rollins v. State, 897 A.2d 821, 839 (Md. 2006) (admitting state medical

examiner's autopsy report to show cause of death in murder trial); see also Schoenwetter v.
State, 931 So. 2d 857, 870-71 (Fla. 2006) (admitting testimony in murder trial by medical
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One thing that we do not want is a system that allows prosecutors
to offer laboratory reports without any realistic way of cross-examining
the preparer. Another thing we do not want is a system in which the
defendant could require prosecutors always to bring in the laboratory
technician, even in cases where the report is completely uncontroversial
and there is no intent on the part of the defense to challenge the report
in any way.

Somewhat astonishingly, some modern decisions hold that lab
reports are not testimonial.1 Fortunately, however, at least some
modern opinions reach the more plausible conclusion that such reports
are testimonial for purposes of Crawford.8 2

Many modem opinions approve the use of certificates to prove
ministerial points, such as the qualifications of the technician or the
calibration of the machine used in testing. It seems that these somewhat
pedestrian matters should be provable in this way, without calling a live
witness, at least in the absence of any significant objection by the
defense.8 3 Arguably, more generalized lab reports should be admissible
as well, where they bear more generally on the case in providing context

examiner as to cause of death, based on report prepared by another examiner who was
unavailable; no violation of confrontation rights under Crawford).

81 See United States v. Feliz, 467 F.3d 227, 234-35 (2d Cir. 2006) (holding that

medical examiner's autopsy report was nontestimonial business record); United States v.
Ellis, 460 F.3d 920, 927 (7th Cir. 2006) (finding that hospital blood test reporting use of
methamphetamine, made at behest of police, was business record and nontestimonial);
State v. Musser, 721 N.W.2d 734, 750-51 (Iowa 2006) (admitting state lab test reporting
that defendant was positive for HIV); Rollins v. State, 897 A.2d 821, 839 (Md. 2006)
(admitting state medical examiner's autopsy report to show cause of death in murder trial);
Commonwealth v. Verde, 827 N.E.2d 701, 705 (Mass. 2005) (allowing public lab test on
cocaine, which was not "discretionary nor based on opinion," but describes "well-recognized
scientific test"); State v. Dedman, 102 P.3d 628, 636 (N.M. 2004) (admitting lab report of
blood alcohol); State v. Craig, 853 N.E.2d 621, 639 (Ohio 2006) (holding that medical
examiner's autopsy report was a nontestimonial business record).

82 See State v. Caulfield, 722 N.W.2d 304, 310 (Minn. 2006) (holding that state lab

test reports are testimonial); People v. Rogers, 780 N.Y.S.2d 393, 396 (App. Div. 2004) (in a
rape trial, holding that it was error to admit report on victim's blood, which was
testimonial; although prepared by private lab, it was at police request, so not a business
record); State v. Crager, 844 N.E.2d 390, 397 (Ohio Ct. App. 2005) (holding that state crime
lab report on DNA was testimonial); see also State v. Clark, 964 P.2d 766, 772-73 (Mont.
1998) (admitting state lab report in DUI case as public record, without producing
technician, violated defense right under state constitution to confront accuser).

83 See Bohsancurt v. Eisenberg, 129 P.3d 471, 475 (Ariz. Ct. App. 2006) (holding
that maintenance and calibration records for breath-testing machine were not testimonial
under Crawford); State v. Carter, 114 P.3d 1001, 1006 (Mont. 2005) (in DUI case,
admitting certificates indicating that Intoxilizer was working properly, which was
nontestimonial foundational evidence under Crawford).
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and background, as opposed to direct support for elements in a charge or
defense.

84

B. Child Victim Hearsay

One might read Crawford as ending the use of child victim hearsay
to prove abuse, but in fact the cases point toward the opposite
conclusion. Child victim hearsay is still admitted routinely under the
exceptions for excited utterances, statements to physicians, and under
state catchalls and rifle-shot child victim hearsay provisions.

Should we tolerate a situation in which it is up to the defense to call
children as witnesses? Arguably the answer should be no, and for much
the same reasons outlined above-defendants usually cannot afford to
call child victims in hopes of discrediting them, and prosecutors should
bear this burden.

Sometimes defendants do not want child victims to testify because
they are sympathetic witnesses and the case against the defendant is
pretty strong. Instead, defendants hope that by insisting on
confrontation they can achieve a bargaining advantage. Perhaps for this
reason, courts sometimes invoke the waiver notion, saying defendants
who do not themselves call child victims have waived confrontation
rights.8 5 The Maryland Supreme Court's 2005 decision in the Snowden
case seems right, however, in rejecting this approach.8 6

84 See United States v. Scholle, 553 F.2d 1109, 1124-25 (8th Cir. 1977) (printouts on

drugs seized across country, including lab analyses).
85 In re Pamela A.G., 134 P.3d 746, 751 (N.M. 2006) (in proceedings related to four-

year-old adoptive child, admitting her statements describing abuse and identifying abuser
under child victim hearsay provision, and rejecting claim of Crawford violation; the court
noted that "[n]either parent called [the cihild ... nor... ask[ed] permission of the court to
allow them to question" her and instead "simply sought to exclude [her] statements"; they
"did not indicate.. . what questions they might ask," making it hard to decide "what value
... cross-examination.., would have offered").

86 State v. Snowden, 867 A.2d 314, 331-33 (Md. 2005) (holding that it was error to
admit child victim's interview with investigator and rejecting claim that defense failed to
raise Crawford issue by failing specifically to object "to the State's failure to place the
children in the witness box," which "ignores the fundamental principle" that the state
bears the "threshold burden to produce a prima facie case" of guilt; also rejecting argument
that Confrontation Clause is satisfied if defendant had "opportunity to call" the declarant,
which approach has "significant constitutional shortcomings" with respect to the burden of
production that rests on the state "to produce affirmatively the witnesses needed for its
prima facie showing" of guilt; state must "place the defendant's accusers on the stand so
that the defendant both may hear the accusations against him or her stated in open court
and have the opportunity to cross-examine," and burden is on the state to prove its case
through production of witnesses and evidence; "[i]mplicit" in defendant's objection to
hearsay was "the demand that the withheld declarants testify"); Lowery v. Collins, 996
F.2d 770, 771 (5th Cir. 1993) ("Forcing a defendant to call a child [victim] . . . unfairly
requires a defendant to choose between his right to cross-examine a complaining witness
and his right to rely on the State's burden of proof in a criminal case.").
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Courts routinely admit child victim statements describing abuse
where the child testifies and can be cross-examined at trial, without
further discussion.87 And they approve the use of their statements even if
they are unresponsive on cross in cases where they do testify.88

Testifying from a remote setting by means of a two-way video
monitor, with defense cross-examination conducted from the courtroom
in a situation in which neither the defendant nor defense counsel
actually confronts the child physically, is permissible when the Craig
standard is satisfied, meaning that the trial court finds specifically that
fear of the defendant prevents the child from testifying. More
generalized findings, however, based on fear of the courtroom or
testifying in public, do not justify this approach because it cuts off the
usual mechanism of face-to-face cross-examination and confrontation.8 9

IV. PRIOR CROSS-EXAMINATION

In connection with prior cross-examination, there is one big issue
and a second issue that has gone unnoticed. Here is the big issue: If the
defense had a prior opportunity to cross-examine but did not take
advantage of it, when if ever does this tactic waive an objection based on
the Confrontation Clause? Here is the unnoticed issue: Does the prior
cross pave the way not only for the prior testimony that was given at the
earlier time, but also for statements that were made even earlier?

A Big Issue: The Opportunity Untaken

One might think that an opportunity to cross-examine at an earlier
time suffices, even if the defense did not take advantage of the
opportunity. Just as later cross really means later opportunity to
question the declarant, prior cross might mean prior opportunity to
question the declarant. But different considerations apply when we
speak of the earlier opportunity for cross, and it is not at all clear that a
mere prior opportunity should suffice.

87 Gaxiola v. State, 119 P.3d 1225, 1231 (Nev. 2005) (admitting child's statements

describing abuse to mother, uncle, detective, and member of sexual abuse investigative
team; child testified and was cross-examinable, removing Crawford objection).

88 United States v. Kappell, 418 F.3d 550, 554-55 (6th Cir. 2005) (in child abuse
trial, admitting statements by children aged three and six, given to psychotherapist and
pediatricians, under medical statements exception; children testified and were cross-
examined; defense agreed to let them testify by closed circuit television; they were
sometimes "unresponsive or inarticulate," but cross satisfied Crawford).

89 See Maryland v. Craig, 497 U.S. 836, 860 (1990); United States v. Bordeaux, 400
F.3d 548, 552 (8th Cir. 2005) (holding that it was error to let child testify by two-way video
monitor on basis of finding that she was frightened of defendant and testifying before jury;
Craig requires finding of fear of defendant, not fear of courtroom, and statute is
unconstitutional to extent that it requires lesser finding) (reversing).
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1. Preliminary Hearings and Depositions

In a common scenario, a witness testifies at a preliminary hearing
(or less often in a deposition), but becomes unavailable at trial. Should
the prior testimony be admissible against the defendant? Does it matter
whether the defendant took advantage of the chance to cross-examine, or
purposefully declined to do so, or engaged only in brief cross?

Notably, the former testimony exception in FRE 804(b)(1) would
allow the use at trial of testimony given in a preliminary hearing if the
declarant is unavailable at trial and if the defendant had "opportunity
and similar motive" to cross-examine at the preliminary hearing. It is
also notable that the Supreme Court has twice approved use of the
exception to admit preliminary hearing testimony at trial, and in
Crawford the Court seemed to take pains to indicate that its new
approach would not change anything in this area. In Green, the Court
gave its approval in a case in which the witness also testified at trial, but
pointedly added that it would have approved this use of the preliminary
hearing testimony even if the declarant had not been cross-examinable
at trial.90 In Roberts, the Court said the defense had engaged in "the
equivalent of' cross-examination in the preliminary hearing, and
approved use of testimony given in that setting where the witness was
unavailable to testify at trial.9 1 And in Crawford, the Court cited Roberts
and Green in suggesting that preliminary hearing testimony remains
admissible at trial, provided that the declarant is unavailable to testify.92

Influenced by Roberts and Green, many states approve the use of
preliminary hearing testimony against the accused, under the former
testimony exception, 93 and similar logic extends to depositions.9 4 Even

90 California v. Green, 399 U.S. 149, 165 (1970) (approving use of preliminary
hearing testimony given in equivalent setting of trial; defense had "every opportunity" to
cross-examine).

91 Ohio v. Roberts, 448 U.S. 56, 70 (1980) (approving use of preliminary hearing
testimony by unavailable witness; defense engaged in functional equivalent of cross).

92 Crawford v. Washington, 541 U.S. 36, 58-59 (2004) (citing Roberts as one among
the "recent cases" whose "outcome[]" is consistent with the "traditional line" to which the
Court now returns, and noting that testimonial statements by absent witnesses have been
admitted "only where the declarant is unavailable" and defense "had a prior opportunity"
for cross-examination).

93 People v. Jurado, 131 P.3d 400, 428 (Cal. 2006) (in conditional examination in
murder case, holding that defense could cross-examine co-offender, even though defense
did not know about statements he later made indicating that he knew of and agreed with
defendant's plan to commit murder); People v. Carter, 117 P.3d 476, 516 (Cal. 2005)
(approving use of preliminary hearing testimony by unavailable declarant; motive to cross-
examine in preliminary hearing is not identical because purpose is only to determine
probable cause, but motive was "closely similar" because defense sought to discredit the
state's theory by showing that the witness saw defendant with the victim "several hours
prior to the time" that other witnesses put them together, which was "sufficiently similar"
to satisfy former testimony exception and the federal constitutional standard); State v.
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when later events bear on questions that the defense might put,
arguably indicating that the prior opportunity for cross was inadequate,
courts have rejected challenges to the use of such testimony. 95

Of course testimony given in a preliminary hearing is
quintessentially "testimonial" under Crawford. That is to say, such
testimony satisfies most of the criteria mentioned in Crawford for
distinguishing testimonial from nontestimonial statements: The speaker
intends (and certainly expects) his statements to be used in investigating
and prosecuting crimes; the state is very much involved in the
production of these statements; such statements possess all the formal
indicia of testimony-because that is exactly what they are.96

Nevertheless, decisions approving use of the former testimony
exception seem wrong as a matter of hearsay law. There is only one issue
in preliminary hearings: Is there probable cause to think a crime was
committed and that the defendant is the perpetrator? In this setting,
there is little or no hope of knocking out a facially adequate case, and
defendants know it. Even the most aggressive cross-examination
ordinarily leaves room for a jury to believe the witness, and judges in
preliminary hearings almost always turn these cases over for trial rather
than dismiss. Hence lawyers for the accused usually conclude that there
is no point in cross-examining, except to the extent that it might be
necessary to clarify testimony in order to be informed about the worst
thing that could happen at trial. Most defense lawyers think it is better
to hold back, and to save the most searching questions for cross-
examination at trial. In short, perhaps there is an opportunity for cross
at the preliminary hearing, but the opportunity is not inviting-there is

Skakel, 888 A.2d 985, 1040 (Conn. 2006) (approving use of testimony from probable cause
hearing where speaker had died, and the defense had questioned him "extensively" in the
hearing, pointing out his "drug addiction, his prior acts of misconduct, his prior
inconsistent statements about the subject matter of his testimony, his lack of recollection
due to the passage of time and ongoing drug abuse, and his failure to report the
defendant's alleged confession" to authorities).

94 Rice v. State, 635 S.E.2d 707, 709 (Ga. 2006) (admitting deposition by deceased
witness who was dying at the time; defense knew witness was in ill health and he died
during the course of the deposition; defense did not cross-examine; right was waived);
Howard v. State, 853 N.E.2d 461, 469 (Ind. 2006) (admitting child victim's deposition,
where defense conducted "vigorous and lengthy examination" and had adequate
opportunity).

95 See State v. Estrella, 893 A.2d 348, 360 (Conn. 2006) (admitting R's preliminary
hearing testimony even though defense did not then know of later letter by R retracting
that testimony; defendant knew whether R was lying about defendant's conduct and
"readily could have challenged [R's] credibility even without the letter").

96 Crawford, 541 U.S. at 51 (mentioning "ex parte in-court testimony or its
functional equivalent," such as affidavits, custodial examinations, and prior testimony that
"defendant was unable to cross-examine, or similar pretrial statements that declarants
would reasonably expect to be used prosecutorially," and also mentioning "formalized
testimonial materials, such as affidavits, depositions, prior testimony, or confessions").
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no motive to take advantage of the opportunity. To say that a defendant
has an opportunity to do what most defense lawyers would choose not to
do because the odds overwhelmingly favor the proposition that "saving
the ammunition until trial" presents the best chance to defend the client
is to engage in a kind of fiction. Waiver becomes a "crap shoot" in which
the lawyer's understandable decision comes back to hurt his client.
Influenced by these realities, a few states wisely exclude preliminary
hearing testimony, even when the speaker is unavailable at trial.97

What about the constitutional standard? Crawford contemplates a
continuation of tradition and stresses that the declarant must be
unavailable at trial and that there must have been an opportunity for
cross-examination on the prior occasion. There is, however, at least some
reason to doubt that preliminary hearing testimony should be admitted
as a constitutional matter. There is one principle that underlies modern
confrontation jurisprudence that predates both Roberts and Crawford:
That principle holds that cross-examination is a trial right, which
suggests that it should be up to the defendant whether to cross-examine
prior to trial, and that a decision not to do so cannot waive the right to
cross-examine at trial.98 Roberts seemed attentive to this point in
suggesting that it is very hard to decide whether not cross-examining at
a preliminary hearing can be viewed as a waiver. 99

2. Prior Trials

Testimony given at prior trials on the same or related offenses
differs considerably from testimony given in preliminary hearings and
depositions. To begin with, the difference in what is at stake-
establishing probable cause as against establishing guilt or innocence-
profoundly affects the incentive to cross-examine. A defendant who
would be foolish to cross-examine at a preliminary hearing or deposition
cannot afford to hold back at trial, and must do his best to attack the

97 See People v. Fry, 92 P.3d 970, 979-80 (Colo. 2004) (holding that it was error to
admit testimony from preliminary hearing; defendant does not enjoy adequate motive and
opportunity); State v. Elisondo, 757 P.2d 675, 677 (Idaho 1988) (stating that defense has
little reason to cross-examine at preliminary hearing; most consider it a "tactical error");
State v. Stuart, 695 N.W.2d 259, 265-66 (Wis. 2005) (in homicide trial, holding that it was
error to admit preliminary hearing testimony by unavailable witness; cross at preliminary
hearings tests "plausibility, not credibility" so opportunity at that time does not satisfy
Crawford) (reversing).

98 Barber v. Page, 390 U.S. 719, 725 (1968) (holding that confrontation is "basically
a trial right" that includes the right to cross-examine and the opportunity to let the jury
consider the demeanor of the witness); see also Pennsylvania v. Ritchie, 480 U.S. 39, 52-53
(1987); Mancusi v. Stubbs, 408 U.S. 204, 211 (1972) (quoting Barber on this point).

99 Ohio v. Roberts, 448 U.S. 56, 70 (1980) (stating that the question whether
defense waives right to cross-examine at trial by not cross-examining at preliminary
hearing is "truly difficult to resolve under conventional theories" (quoting Peter Westen,
The Future of Confrontation, 77 MICH. L. REV. 1185, 1211 (1979))).
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witness and his testimony if it counts in some serious way in the case.
More importantly, there is no room for strategic guessing about later
opportunities and holding back one's best shots at trial. A defendant
cannot anticipate a second trial and must assume that the first trial is
the last one. The defense must do all that can be done, within the
constraints of the Rules and the obligations of professional
responsibility, to raise a reasonable doubt or prove some defense.

Hence it is not surprising that the Supreme Court has approved the
use of statements that constituted testimony given in a prior trial of the
same offense,100 and it is not surprising that post-Crawford cases are in
accord. 01 Of course the government can invoke the former testimony
exception to admit testimony from a prior trial, but as always this
exception can be used only if the witness is unavailable, as Crawford
itself observed.1 0 2 Although the government cannot invoke the exception
if it "procures" the unavailability of the witness,10 3 it seems that
deporting an illegal alien does not constitute procurement, and the
government can first deport and then invoke the former testimony
exception.10 4 Prior testimony, given in other trials in which the
defendant against whom the testimony is offered did not have a chance
to cross-examine, is not admissible. The former testimony exception does
not reach such testimony (because the current defendant did not have a
chance to cross-examine), and such testimony is "testimonial" for
purposes of the Crawford doctrine.105

Changes in the evidence presented, as between the first and second
trials, may implicate the nature of cross-examination that the defense

100 Mancusi, 408 U.S. at 216 (admitting testimony given in prior trial on same
charges); Mattox v. United States, 156 U.S. 237, 244 (1895) (admitting testimony given at
defendant's first trial by witness who died by time of second trial).

101 See Epperson v. Commonwealth, 197 S.W.3d 46, 55 (Ky. 2006) (approving use of

prior trial testimony by witness who claimed lack of memory at second trial, thus becoming
unavailable; witness appeared for cross-examination at prior trial, so Crawford did not
stand in the way); Farmer v. State, 124 P.3d 699, 705 (Wyo. 2005) (approving use of prior
trial testimony despite defense claim that counsel in first trial asked "relatively few
questions" and was generally inadequate).

102 Crawford v. Washington, 541 U.S. 36, 59 (2004) (summing up with the
observation that testimonial hearsay has been admitted "only where the declarant is
unavailable, and only where the defendant has had a prior opportunity to cross-examine").

103 See FED. R. EVID. 804(a) (stating that one is not unavailable if the proponent has

procured his absence).
104 See Williams v. United States, 881 A.2d 557, 565 (D.C. Cir. 2005) (in a second

murder trial, admitting testimony from first trial by witness whom government had
deported as illegal alien before second trial; witness satisfied unavailability requirement).

105 See Willingham v. State, 622 S.E.2d 343, 345-46 (Ga. 2005) (holding that it was
error to admit testimony by since-deceased witness in trial of co-offender, which was
testimonial under Crawford, and current defendant had no opportunity to cross-examine)
(reversing).
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pursues or would want to pursue, and potentially such changes could
mean that even testimony given in prior trials of the defendant cannot
be admitted in later trials. So far, however, this fact has not led to the
conclusion that prior cross-examination was inadequate to satisfy the
Confrontation Clause.106

B. The Unnoticed Issue: Statements Other than Testimony

Prior cross (or maybe the opportunity) might pave the way to admit
testimonial hearsay other than the testimony given when the prior cross
(or opportunity) occurred.

Suppose X says "I was struck on the head and robbed on the street
by a fellow in jeans and a Seahawks hat" in an excited statement to a
police officer in July. In August, X appears in a preliminary hearing on
charges that Y committed the robbery. X testifies that Y is the
assailant/robber. The prosecutor either does or does not offer X's prior
statement. Defense counsel representing Y either does or does not cross-
examine at the preliminary hearing. The question is: Can the prior
statement can be admitted?

If X never testifies at trial, the prosecutor might argue that the
prior statement to the police officer, even if testimonial, should be
admissible as an excited utterance. The prosecutor might also add that
no Crawford problem exists because, in the preliminary hearing, the
defendant could have cross-examined X about his earlier statement.

To start with, it is not clear whether the cases envision prior cross-
examination as a basis to admit something other than the previously
cross-examined testimony itself. As noted in the foregoing discussion, the
first problem is to determine whether the opportunity to cross-examine
at the preliminary hearing, if it was not actually pursued by the defense,
justifies admitting even the preliminary hearing testimony itself. If the
defense did not cross-examine, and the opportunity is viewed as
inadequate as to the testimony itself, then seemingly the "opportunity" is
inadequate as to the prior statement as well.

Assuming that the opportunity, not taken by the defense, is
adequate as to the testimony itself, it still should not be viewed as

106 See State v. Hannon, 703 N.W.2d 498, 507-08 (Minn. 2005) (admitting testimony

given by since-deceased witness at defendant's first trial and rejecting claim that prior
opportunity to cross-examine was inadequate; defense argued that his confession was
excluded from the second trial, so the cross-examination in the first trial rested on a
"completely different theory" than would animate cross-examination in the second trial,
but it was not clear that cross in the second trial would address "any 'new material line of
questioning'" inasmuch as the state's theory was "the same at both trials" and the evidence
was "largely the same," even though second trial "featured more emphasis on the testimony
of informants"; Crawford requires "a prior opportunity to cross-examine," and "[tihe
opportunity need not actually be seized"; but it is possible to imagine a prior opportunity
that is not adequate "due to substantial circumstantial differences" (emphasis omitted)).
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adequate for a statement that the prosecutor never mentioned. For
reasons that apply more generally when prosecutors use prior
statements as evidence, it seems that the prosecutor should at least
present the statement in order to make an adequate opportunity for
defense cross-examination.

Assuming that the defense does cross-examine at the preliminary
hearing, and goes into detail on acts, events, or conditions reported in
the testimony and in the prior statement, arguably the cross-
examination requirement is satisfied. This position is plausible even if
the prosecutor does not mention the statement, although obviously the
case to admit the statement over an objection under the Confrontation
Clause is better if the statement was raised by the prosecutor.

V. CONCLUSION

It is high time to revisit the meaning of the constitutional standard,
established in the jurisprudence of the Confrontation Clause, that
assures the accused an adequate opportunity for "full and effective"
cross-examination. One reason is that the coming of Crawford means
that some statements that courts admitted under the old Roberts
doctrine as reliable hearsay are no longer admissible unless the right of
cross-examination is provided for. Another reason-and the more
important one-is that the doctrine of "full and effective" cross-
examination has not been adequately developed. In the common setting
of a witness at trial who retreats into claims of memory loss, Green was
overly sanguine in appraising the effectiveness of delayed cross-
examination. The memorable comment in Fensterer suggesting that
defendants cannot expect to get everything they want in cross-
examination cannot function as a useful standard when defendants are
convicted after cross-examination has been stymied.

At the very least, "full and effective" cross-examination that is
delayed until trial can occur only if prosecutors actually call witnesses
whose statements are offered, and examine them both about the acts,
events, and conditions reported in their statements and about the
statements themselves. Even when these conditions are satisfied, "full
and effective" cross-examination envisions a witness who actually replies
in some substantive way to questions put by the defense about those
acts, events, and conditions, and about the statements being offered.

At the very least, "full and effective" cross-examination that
occurred prior to trial means that the witness was once again called by
the prosecutor, and that the defendant had not only an opportunity but
an incentive to cross-examine.

Dealing constructively with these issues requires courts to
appreciate not only the customary view that cross-examination is a
testing mechanism, but also the view that cross-examination is drama,
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theatre, and rhetoric. Pretending that cross-examination is only the
former amounts to ignoring the realities that confront trial lawyers and
to deciding cases on an unrealistic basis.




