




WHERE THERE'S AT-WILL, THERE ARE MANY WAYS

her employees will be encouraged to make greater investments in the employment
relationship than they would with less job security."'

Rudy's analysis adds the persuasive power of modem social norm theory
to the older free-market economic arguments that widespread employer
unfairness is both unlikely and untroubling. Richard Epstein notes that "[o]ne
tendency of competitive markets is to drive out inefficient forms of behavior,
with discrimination as with anything else.242 Employers that reject good
employees for personal reasons (e.g., discrimination or personal animosity)
are sacrificing valuable productivity and thereby placing themselves at a
competitive disadvantage.

Enforceable legal rules may be unnecessary to police labor markets, the
argument goes, because of the power of social norms to discipline employer
misbehavior, as well as the power of the free market to discipline such
inefficient behavior. Wrongful terminations cannot be a common
phenomenon in a competitive free market, according to these theories, and,
when they occur, employers pay a price for mistreating workers. That "price"
is an example of social norms, and the free market, deterring and redressing
workplace unfairness.

2. Interpreting the Survey Data and Lawyers' Experiences: Social Norms
Against Unfair Terminations

Rudy is at his most persuasive when interpreting the survey data as
evidencing a social norm that employers terminate only for just cause.243 His
survey data, and the similar earlier survey by Pauline Kim, 2" show that strong
majorities of at-will employees hold the flatly incorrect view that they enjoy
"just cause" protection against termination:

The mistakes made by Kim's and my own respondents... represent a systematic over-
estimation of the amount ofjob security afforded employees by the law.... [E]mployees
are almost four times as likely to incorrectly believe that a lawful discharge is unlawful
as they are to incorrectly believe that an unlawful discharge is lawful, indicating a strong
over-estimation of job security....

241. Id. at 348.
242. Richard A. Epstein, Standing Firm, on Forbidden Grounds, 31 SAN DIGO L. REV. 1, 2 (1994).

243. Rudy, supra note 235, at 344-47.
244. Kim, supra note 236; see Rudy, supra note 235, at 314-15 (discussing and critiquing Kim's

survey findings).
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... Employees erroneously believe that the law prevents employers from discharging
them in a wide variety of situations where the law does not protect them.245

Many have argued, even before this survey data, that widespread
employee ignorance militates in favor of jettisoning employment at will,
because the doctrine is dangerously out-of-step with public sentiment and
employer-employee understandings of their contractual relationships.2" Rudy,
however, looked closely at the data and reached a different conclusion. In
both his and Kim's studies, managerial employees were just as ill-informed
as anyone:

[R]esponsibility for hiring and firing other employees had no measurable effect on...
perceptions of the law[,] . .. [which] may indicate that employers similarly are confused
about the at-will default rule or that they have chosen not to give their agents the freedom
to discharge other employees at-will for one reason or another. 247

If most employers, who either know the at-will rule or could learn it without
much difficulty as part of their business,24s will not fire without just cause,
then employees' beliefs that they will not be fired except for cause actually are
accurate. Employer and employee beliefs reflect not the state of the law, but
a prevalent norm that employees may be fired only for just cause.

245. Rudy, supra note 235, at 329-30.

246. See Kim, supra note 236, at 150-51.
[D]efenders of the at-will rule commonly argue that the frequency with which the at-will contract
is found in the real world indicates its desirability as a default term.... With strong evidence that
many employees do not know or understand the relevant default rule, the observed market outcome
can no longer be assumed to be a reliable indicator of the true preferences of the parties.

Id.; see also Cass R. Sunstein, Rights, Minimal Terms, and Solidarity: A Comment, 51 U. CH1. L. REv.
1041, 1055 (1984).

[I]t may well be the case that some workers assume that they may not be discharged without cause.
This type of "information failure" forms a conventional economic justification for government
regulation. Even an express at-will provision may not carry the requisite information to some
categories of employees.

Id. (citation omitted); Protecting At Will Employees Against Wrongful Discharge, supra note 14, at 1830
(focusing on employee ignorance not of the law, but of the odds of a future termination, to argue that
"[wihen ... inadequate access to information prevents parties from properly valuing the benefits of job
security, judicial intervention is justified to ensure a more efficient result").

247. Rudy, supra note 235, at 331.

248. Employer "confusion" is unlikely in large companies, which surely have some knowledgeable
managers or legal counsel, and even truly ignorant companies are, in a sense, choosing not to exercise an
at-will prerogative because their unawareness is a classic example of "rational ignorance," which can be
defined as a rational choice not to bother becoming informed about an unlikely eventuality (i.e., that the
employer would fire without just cause). See id. at 341 (discussing and collecting citations on rational
ignorance).
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Confirming Rudy's hypothesis of a social norm against unfair
terminations are the experiences of labor and employment lawyers-evidence
that is anecdotal but (like most qualitative evidence) allows for deeper
scrutiny than simple polling.249 Employees consulting lawyers consistently
express shock that the law allows them to be terminated for virtually any
reason, even an "unfair" one;20 this ignorance extends to even white-collar
managerial employees, who often think they neither can fire nor can be fired
without just cause. 251' Reciprocally, employees' attorneys admit that
employers terminating at-will employees for permissible reasons sometimes
offer surprisingly generous severance packages, well out of proportion with
the low odds of a frivolous lawsuit forcing them to pay attorney's fees or
(even less likely) an eventual verdict.252 Both possible explanations for
generous severance offers, purely emotional generosity or purely rational
investing in a reputation for fairness, are classic examples of compliance with
social norms of fairness.

249. See, e.g., Tracey L. Meares, Praying for Community Policing, 90 CAL. L. REV. 1593, 1608
(2002) ("While scholars can theorize about what lies behind statistical estimates, additional qualitative
evidence is needed to confirm inferences. Qualitative research provides a context for understanding and
interpreting regression analyses.").

250. Interviews and correspondence with numerous employee-side lawyers confirm this. See, e.g.,
Email from Bradford D. Conover, Esq., to author (Mar. 24, 2005) (on file with author).

Having practiced in this area for more than [ten] years,... I think that the common misconception
arises not just because employees are unaware of the employment at will doctrine, but because these
are areas of fundamental fairness, and clients are incredulous and in denial. Some pretty outrageous
things can happen at work, and the notion that there is no law to protect the client runs counter to
gut notions of what is fair or unfair.

Id.; Email from Elissa Devins, Esq., to author (Mar. 24,2005) (on file with author) (attorney at a non-profit
legal services organization reporting: "I would say that a majority of my intake callers do not know the
employment at will rule. I also conduct trainings with young adults at community based centers on
employment law and none of these teenagers and young adults know the rule.").

251. Email from Wayne N. Outten to author (Mar. 27,2005) (on file with author) (managing partner
at a leading employment law firm recounting that, in his decades of experience, "even many managers and
supervisors think [they can't fire or be fired without good cause], because they've been told by H[uman]
R[esources] officials that they have to have a good reason and that they have to document, go through
progressive discipline, etc.").

252. E.g., Wayne N. Outten, Negotiations, ADR, and Severance/Settlement Agreements: An
Employee's Lawyer's Perspective, in UTIGATING EMPLOYMENT DISCRIMINATION CASES 1999, at 235,287
(PLI Litig. & Admin. Practice, Course Handbook Series No. 604, 1999) ("Even absent... a legal claim...
the employee can try to 'push the buttons' of the employer .... The 'buttons' include fairness, guilt (can
be a great motivator), fear (e.g., bad publicity, government, higher management), friendship, etc. In some
companies with some employees, it works.").
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3. Employment Norms as a Case Study in the Limits of Social Norms:
What Makes Some Norms Powerful, Others Weak?

Even if survey and anecdotal data show a social norm against unfair
terminations, there remains the critical question of how powerful that social
norm is. If a social norm is weak, providing little disincentive to deviant
behavior, then it is no substitute for legal enforcement. More broadly, the
observation "there is a social norm" just raises the more complicated and more
interesting question: In what markets, and under what circumstances, are
social norms powerful and reliable enough to obviate the need for legal
enforcement?

This question is fundamental to any application of social norms.
Employment markets have proven a fertile ground for examining
contemporary economic theories, such as behavioral economics253 and the
interplay of feminist theory and economic theory. 254 Employment markets are
an equally promising subject matter for examining the power of social norms,
because they feature many of the characteristics that can make social norms
weak: (1) limited information flow and biased information processing, which
make norm violations hard to spot; (2) difficulty of valuing assets (workers),
which limits the cost to an employer of being "shunned" by workers; and (3)
highly profitable opportunities for employers to "cheat." This analysis has
implications well beyond employment law, because it is generalizable: In any
market with characteristics similar to these features of employment
markets-limited information, hard-to-value assets, and profitable
opportunities to violate the norm-social norms may be quite weak and thus
poor substitutes for legally binding rules.

Finally, with social norms, as with so many other things, the devil is in
the details: certain features of the "no termination without just cause" social

253. See, e.g., Matthew T. Bodie, Questions About the Efficiency of Employment Arbitration
Agreements, 39 GA. L. REV. 1,4 (2004) (analyzing employment arbitration agreements by "incorporat[ing]
recent developments in the field of behavioral law and economics concerning systematic irrationalities that
may influence the process"); Christine Jolls, Fairness, Minimum Wage Law, and Employee Benefits, 77
N.Y.U. L. REv. 47, 47 (2002) (discussing examples of how, "while behavioral law and economics may
sometimes be more likely than traditional law and economics to support legal intervention, in other cases
the opposite is true").

254. See, e.g., Scott A. Moss, Women Choosing Diverse Workplaces: A Rational Preference with
Disturbing Implications for Both Occupational Segregation and Economic Analysis of Law, 27 HARV.
womEN's L.J. 1 (2004) [hereinafter Moss, Women Choosing Diverse Workplaces]; cf Daria Roithmayr,
Barriers to Entry: A Market Lock-In Model of Discrimination, 86 VA. L. REV. 727 (2000) (describing race
theory and economic theory).
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norm severely hamper its strength. Unlike many norms, this norm (1) may not
be universal, (2) is the exact opposite of the default legal rule (employment at
will), and (3) allows parties to "opt out" (i.e., when employers expressly state
that employment is at will in a contract or handbook). These features limit the
norm's binding nature and potential for punishment.

a. Characteristics of Employment Markets That Weaken Termination
Norms

i. Limited Cost to Employers of Violating Norms

To an employer, the main cost of violating a norm against unfair
terminations is that it can "put the employer at a disadvantage when
competing to hire and retain top employees." '55 For some jobs, there are
substantial, measurable differences in employee performance or talent (e.g.,
lawyer billable hours or revenue; retailers' sales made), so losing out on better
employees is a real cost to employers. But for many jobs, the cost may be
minimal, because the difference between the worker fired and his or her
replacement may be minimal, either (a) because for the job in question there
is no meaningful difference between most employees (e.g., certain low-skill
jobs) or (b) because the differences are hard for employers to spot or measure
(a common and much-noted problem of limited employer information about
worker quality).256 Thus, in the reality of uncertainty-filled labor markets, the
free-market economics analogy between labor markets and capital
markets-that an inefficient termination is like passing up a valuable asset and
therefore cannot occur very often-may not hold up.2 7

255. Rudy, supra note 235, at 348.

256. See RONALD G. EHRENBERG & ROBERT S. SMrrH, MODERN LABOR ECONOMICS: THEORY AND
PUBLIC POLICY 159 (9th ed. 2005) ("[lIt may prove expensive for firms to extensively investigate the
background of every individual who applies for a job to ascertain his or her skill level.... [Jludging
individuals by group characteristics[,] ... relyfing] on credentials, or signals," is rational but has "obvious
costs," both rejection of some who "may be fully qualified" and acceptance of "unproductive workers
among the group."); Moss, Women Choosing Diverse Workplaces, supra note 254, at 15.

Even when employers do ask . . . , employees may lie or genuinely may not know certain
information in advance (e.g., whether a woman will become pregnant or whether a disability will
worsen and then require accommodation). Moreover, employers can invest only so much time and
effort in the hiring process; they often "do not have the resources to examine the individual ...
applicants."

Id. (citation omitted).

257. See John J. Donohue I1, Employment Discrimination Law in Perspective: Three Concepts of
Equality, 92 MICH. L. REV. 2583, 2595-96 (1994).
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Moreover, many employment markets feature surplus labor, whether
because of an economic downturn, depressed economic conditions, or the
prevalence of above-market "efficiency wages" that employers use (primarily
when it is costly to scrutinize workers) to motivate employees and generate a
large applicant pool. 258 With workers in large supply, employers suffer little
when they upset some workers by violating termination norms.

If unjustified terminations cost employers little, then they will not destroy
a company's competitive position any more than the litany of other
commonplace economically inefficient corporate behaviors, such as nepotism,
charitable giving (in excess of what is necessary for public relations), or
above-market executive compensation. These are common phenomena among
successful businesses even though all may be economically inefficient in the
narrow economic sense of sacrificing profits. Such inefficiencies may be
common because institutions often suffer a "principal-agent problem [where]
managers may pursue their own goals, even at the cost of obtaining lower
profits for owners. '' 259 The self-interested manager does not fear getting
caught because "owners can't monitor everything that employees do" and
therefore cannot "ensure that their managers... [are] working effectively" in
making day-to-day decisions such as hiring and firing lower-level
employees.2" Terminations that are not only unfair but inefficient may bejust
one of many minor inefficiencies that companies suffer with regularity.
Accordingly, there is little reason to believe that free-market competitive
pressures will meaningfully penalize companies for terminations that are
inefficient or violate social norms.

258. See David Charny & G. Mitu Gulati, Efficiency-Wages, Tournaments, and Discrimination: A
Theory of Employment Discrimination Lawfor "High-Level" Jobs, 33 HARV. C.R.-C.L. L. REV. 57,60-61,
78 (1998) (noting that, by design, efficiency wages yield a "surplus of equally competent" workers). See
generally EHRENBERG & SMITH, supra note 256, at 370-72; ROBERT S. PINDYCK & DANIEL L. RUBINFELD,

MICROECONOMICS § 17.6, at 616-18 (5th ed. 2001); RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW

§ 11.7, at 370 n.4 (5th ed. 1998) (noting that above-market payments to an agent is one solution to the
"principal-agent" problem (where the principal cannot know or trust that a difficult-to-monitor agent is
pursuing the principal's best interests), because the above-market payments raise the cost to the agent of
being caught shirking or misbehaving). Efficiency wages may well have existed for a long time and in a
wide range of sectors of the economy, such as on Henry Ford's early automobile production line. See
EHRENBERG & SMITH, supra note 256, at 371.

259. PINDYCK & RUBINFELD, supra note 258, § 17.4, at 609.

260. Id.
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ii. Limited and Biased Information Flow

When an employer violates a termination norm by firing a worker
unfairly, it will pay the price in reputation only if others learn what it did. It
is dubious whether news of an unfair termination always spreads widely
enough to hurt an employer's reputation.26' Economists and legal scholars
alike note that "information about job opportunities . . . is imperfect,"
especially for job applicants and new workers.262 But even for longtime
workers, information about who was fired (and especially about why) can be
limited and unreliable because nefarious motives usually are covert;
"'employers are rarely so cooperative as to include a notation in the personnel
file' that the firing is for a reason... forbidden by law" '263 or by an established
social norm. The employer unfairly firing someone always will assert a
legitimate-sounding, performance-based reason, and the truth will be hard to
spot. Especially in the many jobs in which performance evaluation is
subjective, it is hard to assess whether the employer's asserted reason for the
firing is pretextual.26 It may be easy for the employer to find another worker
just as qualified (or better qualified) when there is a labor surplus in the
relevant employment market, which is often the case.265 Thus, it often will be
difficult for workers to know whether a firing was unfair, unlawful, or (as the
employer asserts) legitimately based on performance.

The main costs to employers of violating a social norm against unfair
terminations are that (1) new employees will be harder to recruit and (2)
valued existing employees will suffer lower morale and be harder to retain.266

The second cost, lower employee morale or retention, may be especially

261. Cf. Robert C. Ellickson, The Twilight of Critical Theory: A Reply to Litowitz, 15 YALE J.L. &
HuMAN. 333, 334 (2003) [hereinafter Ellickson, The Twilight of Critical Theory] (noting that "the legal
system became more influential," and social norms weaker, "as... the social distance between disputants
grew").

262. EHRENBERG & SMITH, supra note 256, at 524; see also Shawn Pompian, Expectations of
Discrimination as a Justification for Affirmative Action, 8 VA. J. SOC. POL'Y & L. 517, 547-48 (2001)
("[l]ndividuals have much less information about the reputations of institutions within specific areas of
activity when they first begin to make decisions about education and career paths .... ).

263. Ramseurv.ChaseManhattanBank, 865 F.2d460,464-65 (2dCir. 1989) (quoting Thombrough
v. Columbus & Greenville R.R. Co., 760 F.2d 633, 638 (5th Cir. 1985)).

264. See, e.g., Charny & Gulati, supra note 258, at 98 ("[H]ard-to-observe, subtle discrimination in
high-level jobs.., is near impossible to prove where the [employment] decision involves a large number
of similarly qualified individuals and subjective qualifications ....").

265. See supra note 258 and accompanying text (discussing circumstances leading to labor surpluses,
such as "efficiency wages" and depressed economic conditions).

266. See supra Part IV.A.3.a.i.
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limited because the most valued current employees, the high-morale and high-
performing "star" employees, are especially unlikely to be receptive to
negative information about the employer. Star employees are likely to think
well of their employer and are likely to be skeptical when told that the
employer fired someone unfairly. That skepticism may be exaggerated
because of the "confirmation bias":2 67 the tendency for people to be "not
equally open to all information, but more open to that which comfortably
confirms their views, more inclined to spin disconfirming evidence to fit those
views, and more apt to seek confirmatory facts and opinions actively., 26

1

Presented with a less-than-ironclad story of employer unfairness, a star
employee will be a tough sell. Moreover, high-morale employees often are
high-performing employees, because their high morale may stem from the
employer's praise of their performance or their pleasure in doing their job
well. Thus, the star employees that employers most fear losing are least likely
to believe negative rumors about their employers' termination practices, which
further limits the power of social norms to discipline employers.

iii. Profitable Cheating: When Violating Norms Is Worth the Cost

While the cost of violating the social norm is limited (as discussed
above), in certain situations the dollar benefit to the employer of violating the
norm may be high. Certain "unfair" terminations are instances of highly
profitable employer opportunism, such as firing an employee to save money
or avoid other significant exposure.269 Especially given the limited cost of
violating the norm27 and the limited odds that an employer violation will
become sufficiently widely known to harm the employer's reputation,27 it is
entirely likely that there will be situations in which violating the norm will be
worth the cost to the employer. Ellickson made this point with regard to

267. See P.C. Wason, On the Failure to Eliminate Hypotheses in a Conceptual Task, 12 Q. J.
EXPERIMENTAL PSYCHOL. 129, 138-39 (1960) (finding that after people make initial, premature guesses
as to a numerical pattern, they skew their interpretation of subsequent evidence in straining to preserve the
initial guess).

268. Moss & Malin, supra note 229, at 208 (citations omitted).

269. See infra Part IV.B.I (discussing how employers often profit greatly from breaching norms in
ways that would violate public policy, would amount to fraudulent inducement, or would violate implied
covenants regarding deferred compensation).

270. See supra Part IV.A.3.a.i.
271. See supra Part IV.A.3.a.ii.
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Shasta County,272 and Rudy concedes this in noting why some exceptions to
the employment-at-will rule may be appropriate, though he pleads agnosticism
about which exceptions are warranted.273

If employers terminate without cause only when doing so would be
especially profitable, then the relative rarity of these events exacerbates the
"information flow" problem: 274 there will not be enough "data points" in the
rumor mill to confirm that the employer does not comply with termination
norms. Thus, if employers are relatively restrained, violating termination
norms only when especially profitable, then such terminations easily may be
worth the cost. This may well be how employers behave, as evidenced by the
data Rudy cites about the possibly rarity of unfair terminations.275

b. Characteristics of "Just Cause for Termination" Making It a Weak
Norm

The preceding discussion illustrated that even if a norm of just cause for
termination exists, that norm would be quite weak due to the myriad
characteristics of employment markets: the limited cost to employers of
violating the norm, the limited likelihood that the employer's violation will
become sufficiently known for the employer to pay any sizeable reputational
cost, and the profitability to employers of "cheating" on those norms. In
addition to those characteristics of employment markets, there also are three
characteristics of the particular social norm that make it weak: (1) limited
consensus as to the norm, (2) conflict between the norm and the law, and (3)
employer ability to "opt out" of the norm.

272. See Ellickson, The Twilight of Critical Theory, supra note 261, at 334 (noting that "as stakes

increased ... the legal system became more influential" relative to social norms).

273. Rudy, supra note 235, at 357-58.
[Tihere are . . . situations when the employer's rational incentives direct it to discharge its
employees without just cause.... [Some] are morally questionable, but they are also rational (i.e.,

the employer would gain more than she would lose from the discharge), preventing the economic
considerations discussed above to stop them.

These cases do not create a need for a blanket rule of just cause protection for all employees.
Rather, these cases, due to their small number and similar characteristics, can be dealt with more

efficiently, and more effectively, through narrowly tailored exceptions to the at-will default rule....
Each particular exception to the just cause rule has both pros and cons, which are beyond the scope
of this paper.

Id.

274. See supra Part IV.A.3.a.ii.

275. Rudy, supra note 235, at 342-44.
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i. A Non-Consensus Norm?

On the one hand, Kim's and Rudy's survey data show many employees
and employers believe that employees cannot be fired without just cause. On
the other hand, this belief is far from universal: As many as four in ten
(depending on the subgroup and the particular question) recognized the
legality of a termination without just cause. Granted, some of those four in
ten may nevertheless believe that unfair terminations violate workplace
"norms," but we do not really know. The survey evidence therefore cannot be
conclusive proof of a norm held by more than about 60%. Truly strong social
norms, such as those against trespassing and property damage in Shasta
County, are nearly universal. They had better be if a violation is to generate
the widespread social sanctions that make norms powerful. The employment
survey evidence simply does not let us conclude that there is a sufficiently
universal termination norm.

ii. A Norm Flatly Contrary to the Law?

Ellickson's Shasta County norms had another strength that a termination
norm lacks. Norms against trespassing and damaging property are broadly
consistent with the law, even if the details of the norm and the law may vary
(e.g., a norm of strict liability, "pay for damage you cause," even if the law is
less categorical). Indeed, the substantial overlap between the norm and the
law was why Ellickson was struck by how rarely Shasta County neighbors
sued each other: Social norms served not so much to provide a different rule
as to provide different enforcement means. Informal social sanctions replaced
litigation as Shasta County's preferred means of enforcing society's rules.

In contrast, in an employment-at-will legal regime with a "just cause
termination" norm, the norm is exactly contrary to the law. This conflict
limits the norm's power. The level of moral opprobrium for violating a norm
is weaker when the norm violation is not also illegal. Moreover, the conflict
creates confusion: The answer to "can they fire you withoutjust cause" is not
a simple yes or no, because the answer is different depending on whether we
are talking about the law or the norm.276 Indeed, this norm/law confusion may
help explain Kim's and Rudy's survey results.

276. See supra note 251 (noting managers' confusion of legal standards and norms about human
resources practices).
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iii. An "Opt-Out" Norm?

Finally, a truly strong social norm is mandatory. Ranchers in Shasta
County do not contract ex ante for the right to violate the norm; Ellickson does
not report of subgroups of ranchers who decide to be governed by the legal
default rules rather than by the local social norms. In contrast, major
employers often expressly tell their employees ex ante (i.e., at the start of their
employment, well in advance of any termination) that their employment is at-
will.277 While many employees may not understand such disclaimers, that
ignorance is far from universal."7 Is a social norm really violated by a
termination in compliance with at least formally agreed-upon, and certainly
disclosed, "at-will" terms of employment? It might, but perhaps not with the
same level of moral opprobrium as a termination by an employer not expressly
providing for employment at will. There simply is not a good analogue to this
"opting out" of social norms in settings like Shasta County where social norms
have true strength.

B. Toward a More Coherent and Just Standard: Recognizing a Wide
Range of Claims Based on the Limits of Social Norms and a Broad
Economic Conception of Public Policy

With social norms an inadequate substitute for legally enforceable
restraints on unjust terminations, the only truly clear and categorical "rule" on
the table (i.e., pure employment at will, no exceptions) is no solution to the
problem of incoherent doctrine. Accordingly, the only real options are all
"standards"; the choice is simply between standards that are more predictable
and principled and standards that are less so. The chaotic status quo falls
decidedly into the "less so" category; the order of business is to find a
standard with a more principled basis for allowing challenges to some, but not
all, allegedly unfair terminations.

This Part suggests that courts can retain employment at will while
recognizing the three major common law employment claims: discharge in
violation of public policy, fraudulent inducement of employees, and
termination depriving deferred compensation in violation of an implied
covenant of good faith. There are two theoretical grounds for allowing these

277. Verkerke, supra note 17, at 867-70.

278. See supra Part IV.A.3.b.i (noting that a substantial minority of employees do know and
understand their at-will status).
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legal claims: (1) the limits of social norms and (2) a broad conception of
public policy that includes protecting the core bargains struck by employers
and employees against the opportunism that sequential performance risks.
This perspective differs from more traditional rationales for extra-contractual
protections such as moral outrage, which examines whether a certain kind of
employment action is "unconscionable" in the sense of being "'[s]hocking to
the conscience,' 'monstrously harsh,' and 'exceedingly calloused."' 279 Such
purely fairness-based rationales threaten a slippery slope (e.g., why not allow
challenges to all allegedly "unfair" terminations?) not presented by this Part's
specific theoretical basis for allowing certain but not all employment claims.

1. The Limits of Social Norms

Employers are especially unlikely to be deterred from the sorts of
misdeeds covered by the three relevant legal doctrines (public policy,
fraudulent inducement, and implied covenants regarding compensation),
because those misdeeds can be greatly profitable.

0 Public Policy Claims: An employer can avoid substantial regulatory or other
headaches by firing an employee to prevent her from halting or blowing the whistle
on unlawful employer activities (e.g., polluting to avoid environmental compliance
costs).2"' Even if the whistleblower already has blown the whistle, a retaliatory
termination can deter other employees from cooperating in an ensuing investigation
or engaging in their own whistleblowing. Social norms cannot be counted on to deter
an employer from firing an employee whose activities pose a serious threat to the
employer.

* Fraudulent Inducement Claims: Similarly, an employer also can realize significant
financial gains by backing off from expensive promises made to recruit or retain
workers. 21

' Additionally, social norms are likely to be weak against fraudulent
inducement claims because the employee does not suffer a termination-the
employment event most likely to generate the moral outrage necessary for social
norms to impact the employer's reputation.

* Implied Covenant Claims: Terminating an employee just before the due date of
compensation, in violation of the "implied covenant of good faith," is another
example of employer opportunism too profitable to be deterred by social norms alone.

279. See, e.g., AI-Safin v. Circuit City Stores, Inc., 394 F.3d 1254, 1259 (9th Cir. 2005) (finding a
mandatory arbitration agreement favoring the employer to be unconscionable: "'Substantive
unconscionability involves those cases where a clause or term in the contract is alleged to be one-sided or
overly harsh.' ... 'Shocking to the conscience,' 'monstrously harsh,' and 'exceedingly calloused' are terms
sometimes used to define substantive unconscionability.").

280. See supra Part H.A. 1 (collecting cases of alleged retaliation against whistleblowers).

281. See supra Part H.A.2 (collecting cases of alleged fraudulent inducement of employees to accept
or remain in a job with the employer).
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Firing an employee just before his or her productive sales efforts yield a sizeable
bonus or commission payment can save the employer substantial sums.282

In contrast, social norms are more likely to redress certain more commonplace
acts of workplace unfairness, such as firing a worker due to minor personality
conflicts or nepotism, which do not promise such great gains for the
employer.2 3 The limits of social norms therefore support recognizing legal
claims against certain kinds of employer misdeeds that, if not redressed, can
be especially profitable to employers (at least the amoral ones who need some
form of deterrence to do the right thing).

2. An Economic Conception of Public Policy: Externalities and Sequential
Performance

In addition to the limits of social norms, the commonalities of the three
claims support recognizing all of them. Facially, the three claims seem to
have little in common. Public policy claims are justified by the public
interest, whereas the other two are really extra-contractual protections for one
of the two parties. Moreover, fraudulent inducement claims are not even
termination claims like the other two.

Yet at a higher level of abstraction, all three are unified as protections of
the public interest, as an economic analysis would define "public interest."
Public policy claims clearly reflect the public interest, not only because they
exist to protect public legislation from being subverted, but also in an
economic sense: Public policy claims exist to prevent externalities, i.e.,
negative effects on third parties.2  When an employer fires an employee for
complying with a public duty, for example, the harm goes beyond the parties
(i.e., beyond employer and employee); the harm extends to all those who
benefit from that public duty, whether, e.g., pollution controls, safety
regulations, or jury duty. Preventing parties from freely imposing negative
externalities is a classic economic rationale for government intervention to
remedy the market failure of ignoring costs imposed on others;285 it provides

282. See supra Part II.A.3 (collecting cases of employees denied impending commissions).

283. Social norms may not provide reliable redress for even these situations, but that is an argument
for a universal "just cause" standard; such arguments are beyond the scope of this Article, which focuses
on how employment common law can be made more just and more coherent without a revolutionary shift
to a just cause regime.

284. See PINDYCK & RUBINFELD, supra note 258, at 294; Moss & Malin, supra note 229, at 203.

285. See PINDYCK & RUBINFELD, supra note 258, at 294.
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a strong justification for limiting a laissez faire, free-market doctrine like
employment at will.

Less obviously, a properly robust economic analysis would define the
public interest sufficiently broadly to justify extra-contractual protections
against fraudulent inducement and implied covenant claims. In both claims,
the problem is that the employees must perform their end of the bargain first:
in the implied covenant situation, making the sales generating the
commissions; in the fraudulent inducement context, accepting the new job or
declining to leave for a new job opportunity. After performing first, however,
the employees must hope their employers perform their own end of the
bargain: paying the commissions (implied covenant) and delivering on the
promises that induced the employee to start or remain on the job (fraudulent
inducement).

In terms of economic incentives, implied covenant and fraudulent
inducement cases reflect classic problems of ensuring sequential performance.
As Richard Posner explains, "the problem of contract opportunism arises from
the sequential character of economic activity": the party performing first is
vulnerable to reneging by the later-performing party.286 Without expressly
citing law-and-economics lingo, the case law reflects similar logic. The
leading implied covenant case of Wakefield, for example, distinguished the
situation of the plaintiff, an at-will employee terminated to deprive him of
commissions, from the more typical at-will context, where "even a whimsical
termination does not deprive the employee of benefits expected in return for
the employee's performance.., because performance and the distribution of
benefits occur simultaneously, and neither party is left high and dry by the
termination." '287

The public policy at stake is a significant one, economically speaking, in
terms of protecting employees' trust that their employers will not renege on
promised performance, such as paying commissions or complying with
representations inducing employment. Without such protections, employees
would have to assume some risk of reneging, which would make them less
likely to enter into relationships featuring sequential performance. Posner
notes that "the absence of legally enforceable rights would... bias investment
toward economic activit[ies that could be completed in a short time], and this

286. POSNER, ECONOMIC ANALYSIS OF LAw, supra note 258, § 4.1, at 102 (speaking of "contract
opportunism" generally, not specifically in the context of deferred compensation).

287. Wakefield v. N. Telecom, Inc., 769 F.2d 109, 111 (2d Cir. 1985).
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would reduce the efficiency of resource use." '288 Employment markets would
suffer exactly this sort of short-term bias without implied covenant or
fraudulent inducement protections. Employees would be less likely (or,
identically, would demand a premium) to accept deferred compensation deals
or to accept employer representations inducing their employment. Diminished
employee acceptance of such deals would create a substantial inefficiency:
deferred compensation schemes often are desirable because they can help
employers structure employee incentives efficiently (e.g., higher compensation
for better salespeople) and may offer tax advantages,289 and employees'
uncertainty-filled job decisions are more efficient when they can rely upon
employer representations about the job and the company.

The traditional way to assure sequential performance is a contract
specifying the later-performing party's duties in detail, 29

0 but that is often not
feasible in these employment contexts. Contractual assurances ofjob security
might be feasible as a way to assure deferred compensation, but that would
mean that deferred compensation is possible only for non-at-will employees,
which would not protect most workers. Nor are contractual assurances a
feasible way to prevent fraudulent inducement; in many of the fraudulent
inducement cases, the disputed representations are about the employer's
imminent plans and impending deals, 9' which the employer may be
understandably reluctant to memorialize in writing for various reasons, such
as fear of risking premature public disclosure or the difficulty of reducing to
writing a fluid "best efforts" type of promise to procure more deals for the
party's benefit.292 Broadly speaking, these employment situations are
examples of contexts in which the cost or impracticability of drafting contract
provisions is prohibitive. Prohibitive contract drafting costs are a classic
economic rationale for courts to recognize extra-contractual protections to
protect material expectations that the parties could not reduce to writing.293

288. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 258, § 4.1.

289. EHRENBERG & SMITH, supra note 256, at 252.
290. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 258, § 4.1, at 102 ("It can be argued that if

the manufacturer had wanted such protection he would have negotiated for it.").

291. See supra notes 91-99 and accompanying text (recounting fraudulent inducement cases).
292. "In the famous case of Wood v. Lucy, Lady Duff Gordon, for instance, Judge Cardozo found

consideration by reading into an exclusive agency contract an implied promise of best efforts on the part
of the promisee." Avery Wiener Katz, The Option Element in Contracting, 90 VA. L. REV. 2187, 2193
(2004) (citing Wood v. Lucy, Lady Duff Gordon, 118 N.E. 214, 215 (N.Y. 1917)).

293. See, e.g., Royce de R. Barondes, The Business LawyerAs Terrorist Transaction Cost Engineer,
69 FoRDHAm L. REv. 31, 78 (2000) ("[Ihe covenant of good faith prevents opportunism in contract
performance that could not have been contemplated when the contract was formed." (citing Mkt.
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In short, there is a substantial public policy interest underlying all three
of these common law claims. While public policy claims aim to prevent
externalities, perhaps the most traditionally recognized rationale for
intervening in a free market, both implied covenant and fraudulent inducement
claims serve the public interest as well. Both are necessary to minimize the
risk of opportunism inherent in relationships involving sequential
performance. Minimizing that risk has an important economic efficiency
justification: encouraging trust in long-term economic relationships.
Accordingly, there is a public interest justifying recognition of all three
common law claims, even as courts otherwise retain employment at will and
decline to allow employees to challenge any and all terminations as "unjust."

V. CONCLUSION: EMPLOYMENT RIGHTS, PAST AND FUTURE

This Article discusses why various common law employment claims can
and should draw wider recognition, despite the employment-at-will rule.
Failing to recognize them leaves employees vulnerable to terminations
undercutting important public policies, and the courts' spotty recognition of
some but not all claims has left employment law regrettably incoherent. One
final note is that, broadly speaking, recognizing all of these common law
claims is consistent with the trend in the past century of employment law:
maintaining employment at will but broadening the classes of workers
protected from termination.

Even the New York Court of Appeals, a staunch defender of employment
at will, noted that "the twentieth century featured significant statutory inroads
into the presumption of at-will employment, most notably with passage of the
National Labor Relations Act [NLRA] in 1935 and [T]itle VII of the Civil
Rights Act of 1964. "294 Yet by so simplifying, the court understated the trend

St. Assocs. Ltd. P'ship v. Frey, 941 F.2d 588, 595-96 (7th Cir. 1991) (Posner, J.)).
Contracts containing "implied conditions" or "good faith" duties are "ways of formulating the
overriding purpose of contract law, which is to give the parties what they would have stipulated for
expressly if at the time of making the contract they had had complete knowledge of the future and
the costs of negotiating and adding provisions to the contract had been zero.

Frey, 941 F.2d at 596; see also POSNER, ECONOMIC ANALYSIS OF LAW, supra note 258, § 4.1, at 104
(noting that one function of contract law is

filling out the parties' agreement by interpolating missing clauses. This function too is related to
the sequential character of contract performance. The longer their performance will take-and
remember that "performance" includes the entire stream of future services. . . ---the harder it will
be for the parties to foresee the various contingencies that might affect performance).

294. Horn v. N.Y. Times, 790 N.E.2d 753, 755 (N.Y. 2003).
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of "significant statutory inroads." The NLRA and Title VII just brought
certain constitutional rights into the private sector-the NLRA, freedom from
retaliation for union members' speech and association; Title VII and similar
laws, discrimination protections for "discrete and insular minorities."295 Only
much more recently have employment rights gone substantially beyond such
fundamental constitutional principles, mainly in the 1990s and early 2000s.2

Recent employment protections have proscribed discriminating against
employees in vulnerable positions due to a temporary or volitional status for
which the Constitution provides little or no protection:297 (1) disabilities and
medical leave needs29 -- often a temporary (or at least suddenly arising)
condition; (2) whistleblowing by employees 299-entirely a matter of choice by
the employee; and (3) sexual orientation3°-which may be innate, but much

295. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).

296. See Charles E. Frayer, Employee Privacy and Internet Monitoring: Balancing Workers' Rights
and Dignity with Legitimate Management Interests, 57 Bus. LAW. 857, 872 (2002).

[Sleveral federal laws already supercede the employment-at-will doctrine by prohibiting termination
for a variety [of] reasons. For example, Title VII forbids discharge on the basis of race, color,
religion, sex, or national origin; the Americans with Disabilities Act (ADA) and the Age
Discrimination in Employment Act (ADEA) restrict discharges based on disability or age; and the
NLRA prohibits discharge in retaliation for exercising rights granted therein, as do several other
statutes... including the Occupational Safety and Health Act (OSHA), the Fair Labor Standards
Act (FLSA), and the Family & Medical Leave Act (FMLA).

Id. (citations omitted). Many of these laws are of recent vintage, such as the ADA, Pub. L. No. 101-336,
104 Stat. 327 (codified at42 U.S.C. §§ 12101-12213 (2000)), and the FMLA, Pub. L No. 103-3, 107 Stat.
6 (codified at 29 U.S.C. §§ 2601-2654 (2000)).

297. See, e.g., Nancy S. Marder, Beyond Gender: Peremptory Challenges and the Roles of the Jury,
73 TEX. L REV. 1041, 1119 n.333 (1995) (noting that under the Equal Protection Clause, "the Court has
accorded strict or intermediate scrutiny to classifications based on race, gender, ethnicity, illegitimacy, and
alienage. However, other groups that represent vulnerable populations have not been given the same
protection. These include groups based on age, sexual orientation, and disabilities." (citations omitted)).

298. See supra note 296 (discussing the ADA and FMLA).

299. See supra Part II.A. 1 (common law doctrine of discharge in violation of public policy); Noah
P. Peeters, Don't Raise That Hand: Why, Under Georgia's Anti-Slapp Statute, Whistleblowers Should
Find Protection from Reprisals for Reporting Employer Misconduct, 38 GA. L. REV. 769, 792 & n.160
(2004).

Congress has chosen to enact a number of specific statutory protections for employee
whistleblowers over the past fifty years.... For example, [w]hen it passed the Sarbanes-Oxley Act
in the summer of 2002, Congress enacted new whistleblower protections for those reporting
corporate misconduct .... These protections include a prohibition on employers using discharge,
demotion, suspension, threat, harassment, or any other manner of discrimination against an
employee who provides information or otherwise assists an investigation regarding certain securities
frauds at publicly traded companies.

Id. (citing Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745).

300. E.g., Ryan E. Mensing, Note, A New York State of Mind: Reconciling Legislative
Incrementalism with Sexual Orientation Jurisprudence, 69 BROOK. L REV. 1159, 1167 (2004) (recounting
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of the relevant "discrimination" is based on the employee's choice to be "out
of the closet."

Progressives looking for "the next thing" in employment rights have
missed the boat in advocating for, or predicting, the replacement of
employment at will with a requirement of just cause for termination. "The
next thing" is not a just-cause requirement. Rather, it is an expansion of the
range of employees protected from termination. We already have moved
through three stages of employment common law: (1) pure at-will
employment; (2) protection of constitutional values; and (3) protection of
temporary vulnerabilities (e.g., medical) and choices society deems deserving
of respect, whether based on the public interest (e.g., whistleblowing) or
respect for autonomy (e.g., sexual orientation). 30 ' Broadening employment
protections to include the common law claims that courts inconsistently have
started recognizing over the past few decades (public policy, implied
covenant, and fraudulent inducement) is consistent with this third stage in the
evolution of employment law. The early employment rights statutes were
right to focus on core constitutional principles such as free speech and
race/gender discrimination. But courts and legislatures should continue along
the path they have implicitly chosen: the next step for employment rights is
to expand protection of employees vulnerable to employer retaliation or
opportunism because of choices and temporary vulnerabilities that merit
society's protection.

the 3 l-yearjourney from bill to law of New York's "Sexual Orientation Nondiscrimination Act" (SONDA),
which took effect in January 2003) ("The practical effect of SONDA's passage was to add 'sexual

orientation' to New York State's already existing civil rights law," which forbids discrimination "in
housing, employment, credit, or public accommodations.").

301. Cf. Ballam, supra note 14, at 686 (noting and advocating a trend toward employee rights
providing individuals with the "maximum ability to make free choices with no negative consequences from
their employers").
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