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Now I can well imagine my readers wringing their hands (meta-
phorically speaking) over the apparent extravagance of this argument.
Of course the text of the statute is part of the statute. How could anyone
suppose that it wasn’t? My imagined reader’s hypothetical question
brings us to the second major source of pseudotextuality that troubles
the practice of contemporary legal interpretation.

Assume that the “prevalent rumors in the bankruptcy bar” con-
cerning the dubious parentage of section 302(c)(1) were in fact true.”
Then consider the implications of the following narrative. Judge
Easterbrook has completed the final draft of his opinion for the court in
the case Matter of Sinclair. He gives a computer disk containing that
draft to his law clerk, who must prepare the official copy for the judges
to sign. The clerk, who sympathizes deeply with the plight of the Amer-
ican family farmer, decides to resign in protest over what she considers
an outrageous decision. Before doing so, however, she decides to en-
gage in an act of political rebellion cum postmodermnist performance art. -
She adds a final paragraph to Judge Easterbrook’s draft of the opinion,
a paragraph explaining that up to this point the opinion has been — as
perceptive readers have already realized — a scintillating piece of
ironic satire intended by its author to lampoon the excesses of formalist
legal reasoning. The final sentence of the new text reads, The judgment
of the district court is reversed, and the case is remanded for further
proceedings consistent with this opinion. When Judge Easterbrook and
his brethren receive the signing copy of the modified opinion, they sim-
ply sign what they assume is a text identical in all relevant respects to
Judge Easterbrook’s final draft. This “opinion” is then published before
“its” “authors™ notice “their” “mistake.” What’s a court to do?

The interesting jurisprudential question posed by this hypothetical
has nothing to do with how long it will take for the clerk’s rogue text to
be vacated and replaced by a properly pedigreed successor. The truly
interesting question concerns what the district court’s attitude should be
toward this text in the interim. What was signed by the judges says
Chapter 11 cases may be converted. Is this text “law, not evidence of
law?’ I very much doubt Judge Easterbrook would see this question in
just those terms. Yet is this admittedly somewhat surreal hypothetical®

93. See supra note 87 and accompanying text.

94. Not that surreal, apparently; given the fractured quality of much contemporary
professional discourse, the line between sincere argument and subversive parody be-
comes fuzzier all the time. See, e.g., the (in)famous recent performance of Professor
Alan Sokal in Alan D. Sokal, Transgressing the Boundaries: Toward a Transformative
Hermeneutics of Quantum Gravity, SOCIAL TEXT, Spring/Summer 1996, at 217; Alan
Sokal, A Physicist Experiments with Cultured Studies, LINGUA FRANCA, May/June 1996,
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different in any significant respect from what we have good reason to
believe was the actual genesis of section 302(c)(1)?

Section 302(c)(1) and the clerk’s addition to Judge Easterbrook’s
draft opinion are both classic examples of a certain kind of pseudotext.
The semantic contents of both texts are perfectly adequate to the inter-
pretive questions that will be posed to them, but those contents have
been generated by the semantic intentions of meaning-conferring agents
whose identities are inadequate to the authorial tasks they attempted to
perform.% Their identities are inadequate, of course, because no con-
ceivable theory of political obligation would posit that, in principle, the
substance of legal rules should be determined by the semantic contents
of “unauthorized”® textual interventions carried out by subverswe
staffers and rebellious clerks.”’

A third type of pseudotext arises not from an absence of textual
meaning, or from the text’s lack of an appropriate meaning-conferring
agent, but rather from an excess of these same qualities. Yet again, the
interpretive question posed by Matter of Sinclair provides an excellent
illustration. It may seem paradoxical to affirm that a legal dispute can
be burdened both with an absence and an excess of meaningful texts,
but Matter of Sinclair appears to present us with just such a situation.
As Judge Easterbrook notes in the very first line of his opinion, the ba-
sic conflict in the case is between a portion of a statute and that stat-
ute’s legislative history; more precisely, as we have seen, the interpre-
tive battle must be fought between the will of the legislators who
supported the statute and the meaning of a text that was inserted into
the statute against their explicit intentions. We should recall that this
dispute cannot be resolved by merely dismissing the quoted committee
report as lacking the canonical status of a relevant legal text; for it is
simply not the case that the conflict is between the statute and its legis-
lative history. Matter of Sinclair features a conflict between, among
other things, different portions of the same statute. Again, the meaning
of section 256(1) can only be reconciled with the meaning of section
302(c)(1) if we assume that the former section was meant to be read in

at 62. See also Stanley Fish, Professor Sokal's Bad Joke, N.Y. TiMES, May 21, 1996, at
A23,

95. “Attempted” because the interpretive question is not whether these authors
managed to produce sufficiently meaningful zexts, but whether they were able to gener-
ate, respectively, a statutory text and a judicial text.

96. Here the very structure of our language reflects the idea that a text’s lack of
authority and of an appropriate author are synonymous concepts.

97. However, “principle” is one thing, practice another. In other words, once you
are stuck with an authorially deficient pseudotext you have to do something with it —
perhaps even interpret it.
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pari materia with the latter: but the only reason to assume such an ob-
vious counterfactual is precisely that it allows the interpreter to avoid
what would otherwise prove to be an incoherent interpretive result.

Whenever the accurate interpretation of different legal texts reveals
that those texts give fundamentally incompatible answers to a particular
interpretive question and, furthermore, there exists a conceptual (as op-
posed to a merely empirical) disagreement about how those texts should
either be sorted hierarchically, or reconciled through some species of
strategic misreading, the relevant texts suffer from semiotic paradox.®®
Semiotic paradox renders what otherwise might be a valid text for a
particular interpretive purpose into a pseudotext in regard to that same
purpose.

I will now summarize the foregoing textual taxonomy with the:aid
of an example. Suppose a question arises among chess players concern-
ing what the rules of chess require if, in the course of a match, an audi-
ence member suggests a move to one of the players. If the regulative
materials that chess players consider authoritative (let us call such
materials “the rule book’) do not address this question then the rule
book of chess is, in regard to this particular question, a semantically im-
poverished pseudotext. On the other hand, if the regulative materials
contain an answer to the question, but it develops that answer was gen-
erated by the semantic intentions of a meaning-conferring agent who
was not properly qualified to contribute to the materials, then in regard
to this question the rule book is an authorially deficient pseudotext. Fi-
nally, if the regulative materials contain contradictory answers to the
question, and chess players cannot reach some conceptual agreement re-
garding how to determine which answer will be treated as definitive,
then the rule book has, in regard to this interpretive question, been ren-
dered a pseudotext by virtue of semiotic paradox.

Our close reading of Judge Easterbrook’s opinion has revealed that
what at first appeared to be a straightforward exercise in statutory inter-
pretation was in fact something much more complicated and interesting.
We have seen, in the classic legal pedagogic context of appellate case
analysis, the rhetoric of a chaotic discourse grappling with the profound
interpretive problems occasioned by an encounter with a species of le-
gal pseudotext. How often do the chaotic and the pseudotextual features
of our legal system manifest themselves in practice, and in what ways
are they linked? What implications do these features have for the tradi-

98. For some examples of misinterpretive textual strategies, see Campos, Constitu-
tional, supra note 25.
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tional structure of legal education? These questions will be touched on
in the remainder of my argument.

I

‘What rendered problematic for Bloom the realization of these mutu-
ally selfexcluding propositions??

I have argued that in our legal culture disputes that involve the va-
rious activities that go by the name “statutory interpretation’ often
manifest the characteristics of a chaotic practice: a discursive system
marked both by a multiplicity of constitutive contexts, and by a consti-
tutive rhetoric that denies this multiplicity. I have also tried to show that
arguments about statutory interpretation are complicated significantly
by the phenomenon of the pseudotext. In what follows, I will argue that
the chaotic character of contemporary legal discourse often both helps
reveal the presence of an otherwise hidden pseudotextuality and can,
moreover, actually play a role is the production of legal pseudotexts.
But the causal relationship between chaotic legal discourse and
pseudotextuality is a complicated one. Indeed, I will suggest that what
might be called the intrinsically pseudotextual character of various legal
texts itself contributes to the production of a chaotic legal discourse. I
conclude there are reasons to suspect certain features of our formal dis-
pute processing system bias the system toward encouraging a mutually
reinforcing relationship between chaotic forms of argument and legal
pseudotextuality, especially whenever that system is actively employed
to process disputes.

How often, and under what conditions, will legal argument display
the characteristics of a chaotic practice? How common or uncommon is
the problem of the pseudotext for the practice of contemporary legal
“interpretation?” These are, needless to say, extremely complex ques-
tions; and all I can do here is to begin to suggest some possible
answers.

As an initial matter, I believe we should be wary of the claim that
a case like Matter of Sinclair presents the interpreter with an extraordi-
nary situation — that it is hardly an everyday thing for the legislative
process to produce such a thoroughly dubious text as that embodied in
section 302(c)(1) of the Bankruptcy Act. This claim, no doubt, is true
enough; but we should note that most legal pseudotexts are not the
products of such obviously pathological breakdowns in the authorial
processes that are supposed to create legal texts. Indeed, in an important

99. JAMES JOYCE, ULYSSES 680 (1946).
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sense it is the processes that are called “legal interpretation” them-
selves, or rather the semantic pressure generated by the chaotic ele-
ments in those processes, that help generate pseudotexts. There are, af-
ter all, an almost unlimited number of potential legal questions for
which the texts of our legal system, including Chapter 12 of the Bank-
ruptcy Act, provide perfectly adequate answers. A valid text will be
transformed into a pseudotext only when we ask a question of it that the
text cannot answer in a satisfactory way. What is rarely appreciated is
the nature of the interpretive dynamic that guarantees such questions
will dominate the practice of “textual interpretation” within the context
of formal legal argument.

Let us explore the plausibility of this conclusion by beginning with
some fairly uncontroversial observations about the character of dispute
processing systems. Generally, disputants will employ such systems
only if they anticipate the gains from success multiplied by the
probability of success outweigh the probable costs of employing the
system to resolve the dispute.!® Given this, it follows that valid legal
texts are unlikely to become the interpretive focus of actual litigation.
For if a text has (1) the necessary semantic content to answer a particu-
lar interpretive question, and (2) that semantic content has been gener-
ated by an appropriate meaning-conferring agent, and, furthermore, (3)
that text has no conceptual rivals for authoritative legal status, then it is
extremely improbable that such a text will be the subject of formal in-
terpretive argument, at least in regard to that question. Such a valid text
will rather provide an opportunity for avoiding formal legal action, as it
will not be worth anyone’s while to contest either its semantic meaning
or its functional significance.!! On the other hand, if a dispute arises
where the interpretive pressures brought to bear on the relevant text re-
veal that the text is in some way semantically deficient in regard to its
ability to answer the disputed question, then it will almost certainly
make sense, as a strategic matter, for the disputants to attempt to con-

100. This is not to say that litigants are always rational maximizers of something
that can be monetized; that is, unless we understand some litigation as a type of con-
sumption. See, e.g., Pierson v. Post, 3 Cai. R. 175 (N.Y. Sup. Ct. 1805). The litigants
expended a small fortune in a dispute over a fox pelt, leading one observer to note that
“the love of law suits had not entirely disappeared, although, as by this time lawyers
were employed, they were much more in the nature of luxuries.”” JAMES T. ADAMS,
MEMORIALS OF OLD BRIDGEHAMPTON 165 (1962).

101. Again, let me emphasize that I am purposely ignoring the whole question of
epistemological disagreement. Disagreement about the semantic meaning of a text, per
se, isn't relevant to the analysis of the chaotic features of a discourse. The question I am
pursuing here is not the empirical question “what does this text mean?”’ but rather the
conceptual question “what do we mean when we ask what a text means?”
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vince the legal decisionmaker that what appears to be a pseudotext in
regard to this question is in fact a valid text, at least to the extent that
this counterfactual argument furthers their various strategic purposes.!%?

But this account is too simple. Merely stating that the formal legal
process avoids, naturally enough, making valid texts the focus of legal
argument does not account for the complexity of this process. Rather,
the chaotic elements of the legal process play a role in both the discov-
ery and the creation of legal pseudotexts. Once again, Sinclair illus-
trates the point well.

The pseudotextual character of section 302(c)(1) would never have
surfaced if not for the interpretive pressures brought to bear on that text
by the litigating parties. If the Sinclairs’ lawyer had merely read
302(c)(1), and, having accepted the text’s apparent meaning, informed
his clients that their case could not be converted, then the semantically
deficient nature of that text’s meaning would have remained hidden.!%
As a functional matter, section 302(c)(1) would continue to be treated
as a valid text for the purposes of the interpretive question posed by
Sinclair, and consequently the legal system would in these circum-
stances retain the appearance of a monistic practice. Only a lawyer’s re-
lentless search for a plausible interpretive argument eventually forced
the legal system, in the person of Judge Easterbrook, to deal with the
newly discovered pseudotextual character of this portion of the statute.

Judge Easterbrook’s opinion also demonstrates how the pressures
of litigation do not merely reveal the presence of pseudotexts — those
same forces actually help produce them. The opinion’s jurisprudential
arguments themselves provide indirect evidence of how the advocate’s
hunger for plausible interpretive claims helps produce the chaotic struc-
ture of formal legal discourse, and of how the resulting chaotic system
of meaning systematically transforms potentially valid legal texts into
plausibly litigable pseudotexts.

Let us begin to explore this phenomenon by considering briefly
under what sorts of circumstances the legal system will tend to function
as a monistic or a plural practice, rather than as a chaotic system of
meaning. For instance, if the interpretive question that must be an-

102. This strategic imperative to deny the potentially pseudotextual nature of legal
texts is a consequence of our system’s metainterpretive assumption that the “relevant”
legal materials always provide an answer to whatever interpretive question might arise.
As A.W.B. Simpson points out, it just is not an option in the Anglo-American legal tra-
dition for the judge to say to the parties “sorry, but there’s no law here to decide your
dispute. Everybody go home.” A.W.B. Simpson, unpublished review of RONALD
DWORKIN, Law’s EMPIRE (1986).

103. For the sake of simplicity of analysis I am assuming that no other dispute
would have revealed the text’s deficiencies.
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swered is, “how many United States Senators can represent the state of
New York at any one time?”’ then we can be confident the legal system
will appear to function as a monistic practice. Again, the apparently
monistic character of the practice does not arise merely as a conse-
quence of a lack of epistemic disagreement about the correct answer to
the question. The legal system will be a monistic practice in regard to
this question because there is no real conceprual disagreement about
how to answer it — by reading the Constitution’s text, with “reading”
here meaning, whether the interpreter is aware of it or not, the act of
determining the intentions of the text’s authors.!** By contrast, suppose
that while the Sinclairs’ lawyer argues that the will of the legislature
should determine the outcome of the dispute, and the government’s at-
torney asserts that the “plain meaning of the text” should control, both
also believe that the formal features of our dispute processing system
do not actually require a particular outcome in this situation. If they
were in fact to hold such views, the advocates in Matter of Sinclair
would understand the legal system (at least in regard to this particular
question) to be functioning as a plural system of meaning.!%

Now we can posit several good reasons for supposing that the ad-
vocate’s need to generate plauvsible interpretive arguments will en-
courage a systemic bias toward the encouragement of chaotic modes of
discourse over monistic or plural systems of legal meaning. First, if a
legal system is structured as a monistic practice then arguments within
that system will be limited to the realm of the epistemic, which is to say
the empirical. For example, if Judge Easterbrook’s claims about legal
interpretation were, as a sociological matter, essentially correct — if the
results of his preferred interpretive method were acknowledged gener-
ally as representing ““the law,” rather than being merely a kind of law
— then the only argument available to the Sinclairs’ lawyer in regard to
the meaning of section 302(c)(1) would be that what an ordinary
speaker of English would mean by the words of the section was that
Chapter 11 cases were indeed convertible to Chapter 12. And that, of
course, would be no argument at all. Similarly, if everyone agreed that
what made the brute fact X become the legal rule Y in social context C
was the will of the legislature then — although the result of this inquiry

104. See supra note 89 and accompanying text.

105. This essay makes no claim about the actual phenomenology of legal practice.
While the rhetoric of our legal system requires that lawyers often engage in what is
conceptually structured as a chaotic practice, this does not necessarily mean, of course,
that all lawyers have in fact internalized that structure. In other words some lawyers and
perhaps even a few judges may well understand the system’s monistic claims to be rhe-
torical exaggerations or outright fictions.
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would be the reverse of that produced by Judge Easterbrook’s interpre-
tive method — the answer to the empirical question posed by the case
would be just as transparent, which is to say just as unsuitable for inter-
pretive dispute. Sinclair thus demonstrates how what appear to be trivi-
ally obvious epistemic questions are often actually signs of complicated
conceptual, which is to say ontological, disagreements. Indeed, both the
very complexity and the subtextual character of these conceptual dis-
agreements create a much richer field for the generation of plausible in-
terpretive arguments than that made available by a straightforwardly
monistic practice, within which interpretive arguments must be limited
to what are, in the end, empirical disputes.!%

Conversely, imagine if Judge Easterbrook announced that his
choice of a particular interpretive method was in fact a highly contin-
gent matter, and admitted that it was a conceptually respectable option
within our legal system for a judge to declare the intentions of the legis-
lature, or the demands of broader legal policy, or something else alto-
gether the source of “the law.” In the wake of such an admission, it
would become difficult to explain why the Sinclairs should invest sig-
nificant resources in attempting to influence what they would then per-
ceive (correctly) as an unavoidably pluralistic, deeply unpredictable and
basically randomized decision process. Who, after all, would pay a lot
of money to try to influence the systemic equivalent of a coin flip? In a
candidly pluralistic practice, whatever real value the advocate’s skill for
generating plausible interpretive arguments retains within a chaotic sys-
tem of meaning would be rendered more or less worthless by the sheer
ease of doing so. When, because of a profusion of what are recognized
as legitimate constitutive contexts, almost any interpretive argument is
understood to be plausible the value of producing plausible interpretive
arguments disappears.

The pluralistic structure of a chaotic practice thus suits the needs
of lawyers who must continually produce a rich variety of plausible in-
terpretive arguments because it broadens the field of available argu-
ments from the epistemological and empirical to the ontological and
conceptual. The monistic rhetoric of such a discourse also continually
affirms the supposed conceptual unity of the enterprise: a conceptual
unity that is necessary both to the creation of a stable enough system of

106. Another way of putting this point is to say that arguments about the correct
interpretation of particular legal texts regularly disguise conceptual disputes about what,
as a general matter, it even means to “interpret” a legal “text.” As Sinclair illustrates,
putative arguments about the meaning of legal texts are often best understood as subtex-
tual disagreements concerning the identity of the meaning-conferring agents who must
give those texts whatever meaning it is claimed they possess.
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meaning to produce demonstrably “correct” — and hence predictable
— answers, and to the avoidance of the system’s devolution into what
would then be understood as a series of essentially particularistic exer-
cises in decisional subjectivity.

We can now begin to see how a chaotic legal practice actually
helps create the three types of legal pseudotexts discussed earlier. For
ease of analysis, let us severely restrict our inquiry by limiting it to the
constitutive contexts represented by, on the one hand, Judge Easter-
brook’s ordinary language methodology, and on the other, the claim that
the semantic intentions of the legislature determine a statute’s meaning.
Recall that initially section 302(c)(1) did not appear to suffer from any
relevant semantic impoverishment. Yet if the constitutive context of
statutory interpretation is understood to be limited to the interpretation
of the speech acts of legislators, then section 302(c)(1) arguably lacks
any relevant semantic content, and is thereby transformed into the most
extreme form of semantically impoverished pseudotext. By contrast, if
Judge Easterbrook’s method of interpretation supplies the constitutive
context then section 302(c)(1) and section 256(1) are rendered
pseudotexts by virtue of semiotic paradox.!”” Of course we have already
seen how Judge Easterbrook’s interpretive method requires the inter-
preter to treat the potentially crucial evidence provided by the confer-
ence committee report as the illegitimate byproduct of an authorially
deficient pseudotext, because in his view that text is not a product of
the proper authorial process for producing “law, not evidence of
law.”” 18 Finally, section 302(c)(1) is without question an authorially de-
ficient pseudotext in any constitutive context that identifies the semantic
content of the law with those intentional semantic states that represent
the legislative will.

Thus we see how even within this greatly simplified example the
various interpretive possibilities made available by two conceptually in-
commensurable constitutive contexts tend to have a pseudotextualizing
effect on the interpretive materials. And we can also anticipate that, as
the number of potentially valid constitutive contexts operating within a
putatively monistic legal discourse increases, the greater the odds be-
come that a text which functions as a valid legal text within a particular
constitutive context will nevertheless be transformed into an eminently
litigable pseudotext by the interpretive demands of some other concep-

107. Again, Judge Easterbrook avoids acknowledging this result through what is
by his own methodological lights an obvious misinterpretation of section 256(1). See
supra note 15 and accompanying text.

108. See supra note 48 and accompanying text.
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tually incommensurable — yet still undeniably “legal” — constitutive
context. .

The relationship between chaotic legal discourse and pseudotextu-
ality is, however, quite complex. Indeed, I suspect that legal
pseudotexts themselves are important causes of the chaotic structure of
legal argument, rather than being merely products of it. In this regard,
we should consider the ways in which the intrinsically pseudotextual
features of certain legal texts may help both to produce and to magnify
the chaotic structure of contemporary legal discourse. At the very least,
the semantic deficiencies of such pseudotexts tend to undermine the
possibility of a straightforward positivism that would understand legal
interpretation as the attempt to determine the will of the relevant politi-
cal entity. Consider again the interpretive problem posed by Sinclair.
Why does Judge Easterbrook — why do so many legal interpreters —
rely on procrustean and ultimately incoherent distinctions between
meaning and intent, between the text’s authors’ semantic intentions and
their supposed “public acts?”’ Why does he not simply assert the intui-
tively pleasing and impeccably orthodox view that, in matters of statu-
tory interpretation, the will of legislature is paramount?'® One reason
may be that this case confronts the judge with the task of “interpreting”
the sort of legal pseudotext that makes such declarations ring hollow.

Section 302(c)(1) presents the interpreter with a classic product of
the excesses of modern bureaucratic legalism.'”® Cut off from any actual
act of mind that would give it the kind of semantic pedigree necessary
for even the appearance of true authoritativeness,!!! it can perhaps best
be described as an intrinsically pseudotextual legal text. For if we ac-
cept that the most plausible account of what constitutes legal authority
remains that which describes law as the will of the state, as represented

109. After all, he could do so without even altering the case’s result. A less imagi-
native judge of similar decisional inclinations would have dismissed the conference
committee report with the perfectly true — and, from a methodological perspective,
perfectly useless — interpretive insight that *“the statutory text itself” is the best evi-
dence of legislative intent. See, e.g., United States v. American Trucking Assns., 310
U.S. 534, 543 (1940) (“There is, of course, no more persuasive evidence of the purpose
of a statute than the words by which the legislature undertook to give expression to its
wishes.”).

110. “[M]odemn writing at its worst does not consist in picking out words for the
sake of their meaning . . . . It consists in gumming together long strips of words which
have already been set in order by someone else, and making the results presentable by
sheer humbug.” George Orwell, Politics and the English Language, in 4 THE
COLLECTED ESSAYS, JOURNALISM AND LETTERS OF GEORGE ORWELL, 127, 134 (Sonia
Orwell & Tan Angus eds., 1968).

111. See generally JOSEPH VINING, THE AUTHORITATIVE AND THE AUTHORITARIAN
(1986); Steven D. Smith, Law Without Mind, 88 MIcH. L. REv. 104 (1989).
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by those semantic intentions signified in the authoritative utterances of
its representatives, then this particular pseudotext inevitably leads its in-
terpreter into a jurisprudential void."? Is it any wonder that Judge
Easterbrook recoils from treating this bit of mongrel verbiage, in all
likelihood smuggled into the statute through some Kafkaesque twist of
a hypertrophied legal process gone berserk, as “evidence” of anything
as comparatively exalted as the will of the sovereign? Hence the effort
to formalize the text, to cut it off from its dubious authorial origins —
to make it, in Judge Easterbrook’s telling phrase “law, not evidence of
law.”

The various interpretive strategies employed by legal actors in
their efforts to deal with the deep problems inherent in the “interpreta-
tion” of such pseudotexts may themselves be significant factors in-the
production of chaotic legal discourse. Insisting on the primacy of the
“plain meaning™ of the text, or on the statute’s supposed “broader pur-
pose,” or on the making of the text “the best it can be” can be under-
stood as attempts to compensate for the absence of an appropriate or
non-contradictory meaning in the semantic intentions of the relevant au-
thorities. And the continuing coexistence of such conceptually incom-
mensurable textual strategies can be interpreted as one consequence of
the struggle to devise a hermeneutic method that will successfully con-
jure up such a meaning from otherwise inadequate textual materials. In-
deed, the theoretical complexities engendered by various conceptual
disagreements masquerading as methodological disputes help repress or
obscure the disturbing possibility that the interpreter of these materials
may be faced with the absence of any authoritative meaning-conferring
agent whatsoever.!”®* In a society as juridically saturated as our own, in
which it often seems the ambition of law to regulate every possible sec-
tor of social life, the consequent dependence on excessively complex,
contradictory or anachronistic legal texts ensures that those same texts

112. See Joseph Raz, Authority, Law and Morality, 68 MONIST 295 (1985); Larry
Alexander, All or Nothing at All? The Intentions of Authorities and the Authority of In-
tentions, in LAW AND INTERPRETATION 357 (Andrei Marmor ed., 1995).

113. Pierre Schlag frames this possibility in characteristically stark terms:

What we are in the midst of recognizing at present is not, as in the 1970’s
and 1980%s, the disappearance of the disinterested neutral interpreter of law. What
we are encountering now is the disappearance of something much more serious
— much more serious because much harder to replace. What we are in the midst
of recognizing now is that law may well be without authors or authors worth
heeding. And without authors or without authors worth heeding, law may well
turn out to be little more than a series of fragmentary aesthetic and normative op-
erations that legal professionals project on canonical materials that are themselves
largely bereft of meaning.

SCHLAG, supra note 50, manuscript at 41.
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are in constant danger of being transformed into pseudotexts by the in-
terpretive pressures of a totalizing legal system. By the same token, the
inevitably pseudotextual character of such overburdened documents
helps to incite the unacknowledged conceptual pluralism that marks a
chaotic discourse. Under such interpretive conditions, examples of what
can be called the chaotic pseudotext — the end product of the process
by which a chaotic discourse pseudotextualizes its texts, and by which
legal pseudotexts themselves help produce and intensify the chaotic
character of that discourse — become the interpretive focus of much le-
gal argument.'!*

The main thrust of my argument is threefold. First, if the partici-
pants in an interpretive practice cannot agree on the basic constitutive
elements of that practice — if they disagree about whether when they
are “interpreting” a “text” they are searching for a text’s author’s in-
tentions, or deploying formal rules of meaning, or disputing what con-
stitutes a legitimate author for a certain kind of text, or contesting
which texts count for how much in the production of the system’s
meaning — then this lack of conceptual agreement concerning the na-
ture of the constitutive elements of the practice will itself tend to have a
pseudotextualizing effect on those texts the practice is attempting to in-
terpret. And lack of such conceptual agreement, coupled with an insis-
tence on both the absolute necessity and the assumed existence of such
agreement, is precisely what identifies an interpretive practice as a cha-
otic discourse.

Second, the rhetorical economy of legal argument will tend to bias
the legal system toward displaying the characteristics of a chaotic prac-
tice to the extent that the system is deployed formally to process dis-
putes.!’> Understood in this light, law seems — and insofar as law con-
sists of socially constructed, institutional facts law therefore is —
determinate, predictable and apparently “objective” precisely to the ex-
tent that law remains a set of unproblematic background conditions that

114. Good examples of chaotic pseudotexts are provided by, on the one hand, the
often incredibly complicated regulatory schemes that dominate the modermn administra-
tive state (for instance the Bureau of Indian Affairs’ infernal regulations run to 16,000
pages; apparently, only one complete copy of this textual Panopticon exists). On the
other hand, the juridical saturation of modern life requires that legal actors “interpret”
various venerable documents — texts whose original semantic contents were by com-
parison fairly modest or cryptic — “as if”" the historical meaning of these documents
provided answers to the most recondite of contemporary legal questions. See, for exam-
ple, the interpretive legal traditions that have subsumed the original texts of such docu-
ments as the Securities Act of 1933, the Sherman Act, the Statute of Frauds, and most
famously, the United States Constitution.

115. Law looks very monistic in a hornbook, less so when consulting an attorney,
and even less so during a trial. As for appellate court opinions . . . res ipsa loquitur.
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help mold people’s actions and beliefs. Only when law is brought into
the social foreground do the chaotic forces upon which much legal rhet-
oric depends reveal the conceptual pluralism hidden at the core of our
legal system’s discursive structure.

Third, this social foregrounding of law is itself the very process
through which the inevitably pseudotextual character of various overly
complex, inherently contradictory and historically overinterpreted legal
texts helps to reinforce the chaotic structure of legal discourse. The es-
sentially recursive relationship between legal pseudotexts and the cha-
otic discourse within which they are interpreted creates what can be
called the “chaotic pseudotext” — the sort of text that, as we saw in
Matter of Sinclair, tends to become the formal interpretive focus of a
dispute processing system within which a chaotic social practice helps
produce pseudotexts and pseudotexts, in turn, help produce that chaotic
social practice. :

Nevertheless, to assert that the current state of our dispute process-
ing system produces a legal regime in which legal questions that do not
have right answers would be a gross exaggeration. It would be closer to
the truth to affirm that, as a matter of practice,!!® those legal questions
that are seldom asked always have right answers, while those that are
always asked — again, “in practice” — seldom do.

Hence when Judge Easterbrook sums up his argument in Matter of
Sinclair with the claim “ours is now an easy case” he does so despite
the unavoidably ironic resonance that must accompany such declara-
tions — an irony made all the more rich by the performative conse-
quences of the author’s sophisticated jurisprudential analysis.'"”
Sinclair, after all, appears to remain an easy case only so long as the in-
terpreter does nor do what Judge Easterbrook did when he insisted on
examining the conceptual underpinnings of his assertion that, in a con-
flict between a “statute” and its “history,” “the statute must prevail.”
Indeed, the very form and structure of the pedagogic methods tradition-
ally employed by American law schools continually replicate the irony
inherent in Judge Easterbrook’s assertion. Surrounded by an ocean of
legal meaning, we participate in a social system where millions of le-

116. The double meaning is intended. No one asks “in practice” (in both the
broadly pragmatic and the narrowly economic senses) if a twenty-five year-cld can run
for President — only “in theory,” that is to say, in the scholastic setting of the class-
room and the law review.

117. At a minimum the argument in this essay suggests that, in the context of non-
frivolous appellate court litigation, the idea of an “easy case™ is oxymoronic. See Paul
F. Campos, Advocacy and Scholarship, 81 CAL. L. Rev. 817, 837-47 (1993). For a con-
trary view see Frederick Schauer, Easy Cases, 58 S. CAL. L. REv. 399 (1985).
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gally significant events happen every day, events that are understood
perfectly well by social actors employing essentially monistic or plural
interpretive frameworks.!'® Yet what we choose to study, and what we
present to our students, explicitly or implicitly, as that which represents
the distilled essence of “the law” itself, is often nothing other than a set
of texts — “interesting” appellate court opinions — whose simultane-
ous denial and intensification of the chaotic and pseudotextual charac-
teristics of our legal system rivals or surpasses that denial and intensifi-
cation of chaotic pseudotextuality we witnessed in Matter of Sinclair.
The case system of legal education concentrates on just those manifes-
tations of legal discourse where the presence of the chaotic pseudotext
is most pronounced; and it often does so, perversely enough, for the ex-
press pedagogic purpose of demonstrating that despite all appearances,
“ours is now an easy case.”

Perhaps, then, the traditional pedagogic method of the American
law school has played a fundamental role in creating the chaotic struc-
ture of our legal system, especially given that method’s insistence that
students see “the law” as seven hundred years of appellate court opin-
ions: a body of texts that by now contains authority for almost every
proposition under the sun.'” Wandering through the limitless corridors
of our law — of that ever-growing semantic chaos that Christopher
Columbus Langdell once dreamed, in the midst of his century’s scien-
tific delirium, could be reduced to “certain doctrines and principles” —
we might well come to wonder what meaning cannot be extracted from
this vast labyrinth of letters: this total (or empty) text whose vertiginous
volumes seem at times to affirm everything, deny everything, and con-
fuse everything — like a raving god.

118. We might generalize and say that when the legal system remains a mostly in-
visible set of background conditions it tends to function as a monistic system of mean-
ing; when it is understood sociologically, it often resembles a plural system; and when
it is formally invoked as a source of justification, it rapidly takes on the characteristics
of a chaotic system. Respective examples: “that’s my umbrella™ (the social truth of
such statements is so transparent that they are not usually understood as involving legal
claims at all); “abortion is currently considered unconstitutional” (such statements im-
plicitly invoke the contingent, pluralistic character of legal claims); “the Constitution
protects abortion rights” (such statements disguise the chaotic structure of legal argu-
ment that renders them empty tautologies).

119. Recall Borges’s vision of a total library, cited supra in note 90.
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300.30 Obsessive Compulsive Disorder (or Obsessive Compulsive
Neurosis)

Compulsions are repetitive and seemingly purposeful behaviors that are
performed according to certain rules or in a stereotyped fashion. The be-
havior is not an end in itself, but is designed to produce or prevent some
future situation. However, the activity is not connected in a realistic way
with what it is designed to produce or prevent, or may be clearly exces-
sive. . . . In some cases compulsions may become the major life
activity.!? )

I conclude by returning to the faculty lounge, where I have every
reason to suspect that Professor X’s placid enjoyment of his tomato
soup will not be disturbed by these observations, in the unlikely event
he should deign to notice them. “We,” I can almost hear him saying,
“are all well aware of these problems. True, we have not spoken of
them in quite the same manner you have, but nevertheless it has been a
long time since it was discovered that law was not an exact science, if
indeed it is a science at all.” Yes, I can even see Professor X fixing that
unforgettable gaze, so like the nictitating membrane of a bird of prey,
upon a very junior member of the law faculty, as if he were about to
demand an answer to that classic question of American legal thought:
“Is this case correctly decided?”

Reader, if you are still with me, shall we not at least consider the
possibility that given the present state of the social practice we call
“law” this might not be the most useful question to be asking right
now? That, indeed, given the chaotic structure of that practice, and the
concomitantly dubious ontological status of many its texts, it might
even be the case that this has become in some significant sense a mean-
ingless question? How is it possible — despite the routine claims that
“we are all realists now,” despite protestations that the critical thought
of everyone from Oliver Wendell Holmes to Catharine MacKinnon has
been “assimilated” by the ideological and pedagogical structure of the
contemporary American law school — how is it possible that this ques-
tion can still seem so real, so inferesting to people who claim to know
better? How does this happen?

120. Task FORCE ON NOMENCLATURE AND STATISTICS, AMERICAN PSYCHIATRIC
ASSN., DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 234 (3d ed. 1980).
In the course of presenting this paper to various law faculties I have encountered two
recurrent questions that, curiously enough, are often asked sequentially by the same in-
terrogator. They are: (1) What are you telling us that we don’t already know? and (2) Is
this case correctly decided?
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This article has been about the cognitive dissonance that character-
izes a certain type of social practice. In a chaotic social practice, people
treat something that involves various incommensurable conceptions of
that practice as if it involved a unitary conception of the practice. Those
who engage in a chaotic social practice insist on treating something that
is (in the relevant sense) many things as if it were (in that relevant
sense) one thing. They do this even though they in some sense know
that what they treat as one thing is in fact many things, and even though
the cognitive dissonance inherent in such a practice can be predicted to
cause a great deal of misunderstanding, frustration and anxiety. In psy-
chology this pattern of thought is usually called “neurosis.” In the
American legal academy, it is called “law.”



