


























it to proceed there, or even at all.

Under section 404 of the Clean Water Act,
the regulatory net has been drawn wide, but
the crucial question is how the permit system
operates in practice. At one level, a substantial
degree of precaution has been built into it.
Under the Guidelines which the Corps of
Engineers must apply, a permit must be
refused if there is a practicable alternative
which would have less adverse impact on the
aquatic ecosystem and would not have other
significant adverse environmental conse-
quences. Where a project is not water-
dependent, the burden of proof is actually
.reversed, so that it is presumed that practicable
alternatives not involving wetlands are
available.

Despite this, there are consistent allegations
that section 404 is failing to stem the flow of
wetland conversion. One prominent device
used by the Corps to enhance “flexibility”, for
example, was the “mitigation-buy-down”. This
allowed it to grant a permit on the basis of
compensatory mitigation - the offer of restored
or created wetlands at another site - without
first considering the possibility of complete
avoidance (e.g. by finding an alternative site)
or minimization of environmental impact.

This practice has now been abandoned and
the Corps is committed to a sequencing
process, whereby compensation of wetland
values only becomes an option after potential
impacts have been avoided to the maximum
extent practicable, and those which cannot be
avoided have been minimized.

In spite of this apparent downgrading of
mitigation through compensation, the
suspicion remains that wetland compensation
is going to provide the technological fix and
the “flexibility” which will allow development
to proceed in most cases. Provided that
practicable alternatives in the form of
avoidance and minimization have been fully
explored, there is a strong suggestion that

normally the go-ahead will be given on the
basis that loss of wetland values and functions
will be compensated.

This suspicion is reinforced by the Clinton
Wetlands Plan of August 1993, with its firm
endorsement of the use of mitigation banks.
The Plan is as much about protecting
landholders from regulatory burdens as it is
about protecting wetlands from landholders.

It is one thing to espouse the restoration of
degraded wetlands, or even the creation of new
ones, as a means of recovering in some small
way the values and functions which have
already been lost. It is quite another to
advocate restoration and creation as devices to
excuse and legitimate the continued destruc-
tion of wetlands in relatively undisturbed
condition. The science of wetland’s mitigation
is still in its infancy, and the creation of
wetlands substitutes are frequently not
successful. Common sense suggests that some
functions of wetlands may be more difficult to
restore or create than others, and that habitat
would be prominent on this list.

The permit system for allowing incidental
takes of listed species under the Endangered
Species Act is located in section 10. As under
section 404 of the Clean Water Act, the
provisions are framed in precautionary terms.
They include a requirement that the applicant
must submit a conservation plan. Before
granting a permit, the Secretary of the Interior
must be satisfied that the applicant will
minimize and mitigate the impacts of the
incidental take “to the maximum extent
practicable”, that adequate funding for the
plan will be provided, and that there will be
procedures to deal with unforeseen circum-
stances.

In this case, unlike section 404, the permit
system has, in fact, operated quite tightly. Very
few conservation plans have been completed
and very few incidental take permits have been
issued.

However, the legislation has built into it
other opportunities for front-end regulatory
slippage, in particular the process by which a
species gets on to the list in the first place.
Even though the prohibition on taking species
bites like a pit bull when it does bite, the
reality is that its protective bite is very
selective. It impacts only a narrow class of
species which have been identified after a very
cautious, careful and relatively lengthy forward
planning exercise.

One of the fundamental problems with the
listing process is the way in which it deals with
the question of scientific uncertainty. Many
species are not listed because of the high degree
of scientific proof demanded and the resources
needed to gather it. A precautionary approach,
on the other hand, requires us to carry out
protective action even though the conservation
status of a species cannot be proved according
to traditional cannons of scientific proof. The
argument is that it is better to put up with
false positives rather than false negatives where
we are dealing with irreversible effects. When
it comes to facilitating development on
wetlands by allowing compensatory mitigation,
it is strange that we are much less concerned
about the scientific uncertaintly associated
with wetlands creation and restoration.

Even where a decision has been made that a
listing is warranted, its formal processing can
still be delayed because other pending listing
proposals are seen to be more urgent, although
a recent court settlement promises to address
this situation.

Ultimately, these problems stem directly
from the narrow species focus on which the
legislation rests. How can we, for example,
expect to produce scientific proof of the
conservation status of the many invertebrate
species not yet known to science? If the focus
was on threatened and endangered ecosystems,
it would be very much easier to satisfy even a
very demanding burden of scientific proof. In
other words, the heart of the problem
ultimately lies with the level of the environ-
mental unit on which science is expected to
focus rather than the demand that science be
allowed to play a role in the decision-making.

Incentives: compensation or

management payments?

The question which must be asked is
whether command and control regulation by
itself can hope to address the issue of
biodiversity retention and management on
privately owned land. A wise policy response
would move away from exclusive reliance on a
coercive approach and seek to attract greater
cooperation from private landholders. At the
same time, it is clear from the earlier analysis
of strategies based on voluntary agreement
between landholders and the public or private
sector that parameter-setting command and
control regulation cannot be abandoned
altogether.

An alternative strategy involves combining
regulation with the provision of compensation
in those situations where controls actually bite.
From one perspective, this is already the



position in the United States. Under the Fifth
Amendment to the Constitution, private land
use regulation at a certain level of impact must
be accompanied by just compensation. But
compensation is only available grudgingly, on
an ad hoc basis through the courts, and the
Outcome is difficult to predict. The result is
that the regulatory system loses all of the
advantages of a system capable of softening the
blows of the stick by offering an easily grasped
carrot.

In Australia, environmental and natural
resources legislation bearing on private land
emanates primarily from the states, rather than
the Commonwealth Parliament. But there is
nothing in any of the state constitutions which
guarantees compensation for landholders, even
in situations where they are totally excluded
from their land by State action. Section
51(xxxi) of the Commonwealth Constitution
does provide that any “acquisition” of property
by instrumentalities of the Commonwealth
Government must be made on just terms.
However, in the Tasmanian Dam case
{Commonwealth v. Tasmania (1983) 158 CLR
1), three of the four members of the High
Court who dealt with the issue made it clear
that even the severe regulatory restrictions on
land use in Tasmania imposed under the
World Heritage Properties Conservation Act
of 1983 did not constitute an “acquisition”
requiring the payment of compensation.

The absence of a constitutional guarantee
of compensation for regulatory takings in
Australia does not prevent debate about
whether compensation should be paid, but the
primary forum is Parliament. Ifa decision is
made to pay compensation, it will be the result
of a general formula worked out in the context
of particular legislation. This contrasts with
the position in the United States where not
only the question of the amount payable, but
the prior issue of whether compensation
should be paid at all, is addressed through case
by case decisions, made ultimately by the
highest court in the land.

In fact provision for compensation is rarely
made in Australian land use legislation. One
significant exception to this is of particular
relevance to biodiversity conservation. The
South Australian Native Vegetation Manage-
ment Act of 1985 prohibited land clearing and
woodcutting without consent from the Native
Vegetation Authority, subject to a number of
exemptions, including grazing by domestic
stock and clearance of regrowth and shrub
invasion in certain circumstances. Where an
activity was not exempt, owners of land who
were given a conditional approval or were
refused consent could generally insist on the
Minister entering into a heritage agreement.
Once this had been concluded, the landholder
was entitled to the payment of “a sum of
money” based on diminution in the market
value of the land.

The most notable effect of this approach
was a significant tightening in the granting of
permits. Of the total area for which applica-
tions were made between 1986 and 1989

involving broadacre clearing, about 94% was
protected by outright refusals. This compared
with a figure of 80% approvals under the
previous regulatory system, which relied solely
on command and control.

This suggests that the availability of some
form of recompense may make it easier for
regulatory agencies to say “no” to develop-
ment. The hypothesis is that they are less likely
to search for the “flexibility” which they
manage to find in command and control
regulation when they are in a position to
soften the blow of outright refusal by offering
something in return.

In addition, the availability of some sort of
financial return will inevitably make landhold-
ers less hostile to restrictions on land use and
make enforcement easier. Besides, manage-
ment is required, and disgruntled landholders
make poor managers.

The real issue is not whether landholders
should receive some form of financial payment
in conjunction with command and control
regulation, but what form that payment should
take. By providing compensation for losses, we
allow landholders to externalize the problem
and deny that they have any responsibility for
the conservation of biodiversity. Compensa-
tion is backward-looking and has nothing to
say about the matter of future management of
the land. Instead of landholders being given
some degree of ownership of the issue of
biodiversity conservation and a real stake in
addressing it, we allow them to wash their
hands of it.

Unlike compensation, management or
stewardship payments are forward looking and
are based on work carried out by the land-
holder rather than on the market value of the
land. They are more equitable than compensa-
tion insofar as they constitute payment for
worlt performed, as opposed to being based on

what are frequently chance factors relating to
the development value of land. A strategy
which offers management payments to
landholders will be particularly appropriate in
situations where the conservation of remnant
vegetation is at stake, and agricultural
landholders want to remain on the land, even
though their existing operations are marginal.

Management must take into account the
singularities of each piece of land in light of
the complexity of ecosystems and the fact that
our current knowledge is very limited. From
this perspective, building on to the knowledge
base of individual landholders, advised and
supported by the expertise of government,
might prove to be a more efficient strategy
than handing over complete management
responsibility for scattered patches to govern-
ment agencies.

Claims for compensation on the grounds
that a “taking” under the fifth amendment has
occurred would not likely succeed if govern-
ment was prepared to pay landholders to
manage land for the purposes of biodiversity
conservation, thereby providing an economi-
cally beneficial use.

Paying farmers and pastoralists on marginal
land to manage it for biodiversity conservation
would provide an alternative form of income
support to agricultural price support schemes.
Society is simply supporting the production of
an alternative commodity - biodiversity.

Conclusion

The argument which has been made is that
neither fully voluntary nor command-and-
control programs are likely to achieve
meaningful conservation of biological diversity
on private land. An amalgam of a command-
and-control regulatory framework and a far-
reaching program of management payments to
landholders for the production of biodiversity
is proposed.
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Marvin Wolf, long
time Center
benefactor, enjoys a
laugh with CU Law
Dean Gene R. Nichol
(left) at Centers semi-
annual Advisory
Board meeting.
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Telephone

CU Law Students Frank
Wilson (left) and
Kathryn Mutz had their
names engraved on the
Colorado Bar Association’
plague honoring those

who have won the CBAs
annual Mineral Law
writing competition. At
right isJohn Henderson,
chair o fthe Mineral Law
Section. Frank Wilson
also received the 1994
Distinguished Natural
Resources Law Graduate
award at the University o f
Colorado School o f Law.
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Hot Topics (continued)

Supreme Court Decision and Implications
for Colorado’s 8401 Program.” Speakers will
be Barbara Green, of Hale, Pratt, Midgley,
Hackstaff & Goldberg; Marcia Hughes,
Denver attorney; and Paul Frohardt,
Administrator, Colorado Water Quality
Control Commission.

The final program of the fall, scheduled
for Tuesday, November 15, will be “What
Coloradans Need to Know about Develop-
ments in the Lower Colorado River Basin.”
Speakers will be Jim Lochhead, Executive
Director of the Colorado Department of
Natural Resources, and Center Director Larry
MacDonnell.

Public Land Law Review
Commission Reports Donated
to Center

The Center would like to acknowledge the
donation by Eleanor Schwartz, Chief,
Division of Legislation and Regulatory
Management, Bureau of Land Management,
of her personal copies of 33 studies prepared
for the Public Land Law Review Commission
in the early 1970s. These 33 studies provided
the basis upon which the Commission made
its recommendations to Congress in One
Third o fthe Nation's Lands. The Center
reports will he made available through the
University of Colorado Law School library.
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Calendar

Fall Hot T opics CLE lunch series:

¢ Mon. Sept. 19: ‘Dolanv. Cityof
Tigard: Implications for Developers and
for Cities and Counties”

¢ Fri. Oct. 21: “PUD No. 1 of Jefferson
Co. and City of Tacoma v. Washington
Dept, of Ecology: The U.S. Supreme
Court Decision and Implications for
Colorado’s 8401 Program.”

¢ Tuesday Nov. 15: “What Coloradans
Should Know about Developments in
the Lower Colorado River Basin.”

Annual W estern Lands Conference:

¢ Weds.—Fri., September 28—30, 1994
“Who Governs the Public Lands:
Washington? the West? the
Community?”
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