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Alex SCHOLDER, Individually and on be-
half of others similarly situated, Pala
Band of Mission Indians and Rincon
Band of Mission Indians, individually
and on behalf of others slmilarly situ-
ated, Appellants, ‘

V.

UNITED STATES of America, Depart-
ment of the Interior, Bureau of Indian
Affairs, Stewart L. Udall, Secretary of
the Interior, Robert L. Bennett, Com-
missioner, Bureau of Indian Affairs,
William E. Finale, Director, Sacramen-’
to Oftice, Bureau of Indian Affairs, and
Jdess T. Town, Field Representative, Riv-
erside, California Area Field Office, Bu-
reau of Indian Affairs, Appellees.

No. 24306.

United States Court of Appeals,
Ninth Circuit.

June 22, 1970.
Rehearing Denied July 23, 1970.

Class action by individual Indians
and Indian bands to enjoin Secretary of
Interior and Bureau of Indian Affairs
from spending Indian irrigation project
funds for benefit of non-Indian owner
of land situated within irrigation dis-
trict. The United States District Court
for the Southern District of California,
Edward J. Schwartz, J., 298 F.Supp.
1282, dismissed action as to individual
Indian and class he represented and
granted summary judgment against re-
maining plaintiffs and plaintiffs appeal-
ed. The Court of Appeals, Hufstedler,
Circuit Judge, held that action could not
be maintained against the United States,
Department of the Interior and the Bu-
reau of Indian Affairs without their
consent, that expenditure of funds ap-
propriated for Indian irrigation systems
to build irrigation lateral on non-Indian
land within Indian irrigation project
would not constitute an unconstitutional
taking of funds held in trust for Indi-
ans, a conversion, an abuse of discretion
granted to Secretary of Interior and Bu-
reau of Indian Affairs regarding dis-
bursement of monies appropriated for

Indian irrigation projects, a breach of -
fiduciary duty owed to Indians by the
government or payment unauthorized by
Congress and that claim challenging as-
sessment of pro rata portion of con-
struction costs against Indian lands
would be remanded for further proceed-
ings.

Affirmed in part and reversed in
part, and remanded for further proceed-
ings.

1. United States €=125(8) -
The United States cannot be sued
without its consent.

2. United States €125(9)

Immunity of the United States from
suit without its consent was not waived,
as regards Indian affairs, by statute
eliminating $10,000 jurisdictionary re-
quirement for federal-question actions
brought by an Indian tribe or band. 25
U.S.C.A. § 345; 28 U.S.C.A. §§ 1331,
1361.

8. United States €2125(9)

Statute granting federal district
court jurisdiction to try and determine
any action involving the right of any In-
dian to any allotment of land under any
law or treaty is a limited consent by the
United States to be sued 25 U.S.C.A. §
345.

4. United States €2125(22)
Consent of United States to be sued
under statute granting district court ju-

-risdiction of any action involving right

of any Indian to allotment of the land
under any law or treaty is not restricted
to suits to compel the issuance of an al-
lotment in the first instance but extends
consent to certain kinds of suits de-
signed to protect or preserve an allot-
ment once issued. 25 U.S.C.A. § 345.

5. Indians €=18(10)

An allotment grant to an Indlan un-
der any law or treaty of the United
States includes, as a right appurtenant
to the land, the right to use some por-
tion of tribal waters essential for culti-
vation. 25 U.S.C.A. § 345.
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6. Indians €=13(10)

Right of an Indian to allotment of
land under any law or treaty of the
United States does not include as an in-
cident of such right a guaranty of judi-
cious administration by the Bureau of
Indian Affairs of an irrigation project.
25 U.S.C.A. § 345.

7. United States €2125(22)

Statutory consent of United States
to suit to determine any actions involv-
ing right of any Indian to any allotment
of land under any law or treaty did not
encompass claims against the United
States Department of the Interior and
the Bureau of Indian Affairs challenging
expenditure of funds appropriate for In-
dian irrigation system to build irriga-
tion lateral among Indian-land within
Indian irrigation project as an unconsti-
tutional taking, conversion, and abuse of
discretion, breach of fiduciary duty and
payment authorized by Congress. 25 U.
S.C.A. § 345.

8. United States €=125(24)

Courts will indulge in legal fiction
that a suit against a government officer
in his official capacity is not a suit
against the sovereign, and hence not
subject to defeat by doctrine of sover-
eign immunity, only if the officer’s pow-
ers are limited by statute and his ac-
tions are ultra vires, or the officer is
acting unconstitutionally or pursuant to
an unconstitutional grant of power.

9. Indians €=82 :

Statute authorizing Secretary of In-
terior to investigate irrigation charges
levied on owners of non-Indian lands un-
der Indian irrigation projects and to
recommend deferral of those charges in
appropriate cases does not include only
charges that arose when land which has
been purchased by a non-Indian, was In-
dian-owned but includes charges arising
subsequent to purchase. 25 U.S.C.A. §
389.

10. Indians €32

It is not required that every indi-
vidual irrigation expediture of funds ap-
propriated for Indian irrigation system
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within irrigation project be for benefit,
care, and assistance of Indians; rather,
project as a whole is to be operated for
benefit and assistance of Indians. 25
U.S.C.A. § 13.

11. Eminent Domain €=2(1)

Indians €=82

Expenditure of funds appropriated
for Indian irrigation systems to build ir-
rigation lateral on non-Indian land with-
in Indian irrigation project would not
constitute an unconstitutional taking of
funds held in trust for Indians, a con-
version, an abuse of discretion granted
to Secretary of Interior and Bureau of
Indian Affairs regarding disbursement
of monies appropriated for Indian irri-
gation projects, a breach of fiduciary
duty owed to Indians by the government
or payment unauthorized by Congress.
25 U.S.C.A. § 13.

12. Eminent Domain €=2(1)

Use of public monies to benefit
non-Indians is not a taking of Indian
property.

18. Indians €=82

Imposition on Indian lands within
irrigation project of pro rata portion of
costs incurred in building irrigation lat-
eral on non-Indian land within project
affected interest and rights of individu-
al allotment holders to allotment and en-
titled allotees to challenge validity of
such charges. 25 U.S.C.A. § 345.

14. Courts €>406.9(9)

Claim of individual Indian allotment
holders challenging assessment against
Indian lands in irrigation project of pro
rata portion cost of constructing irriga-
tion lateral on non-Indian lands in proj-
ect was remanded for determination of
validity of such charges where it was
only Indian bands which had full day in
court and band did not emphasize that
aspect of litigation.

—_——

Richard B. Collins,
Scholder.

George F. Duke, Lee J. Sclar, of Cali-
fornia Indian Legal Services, Berkeley,

Jr., for Alex
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Cal., David H. Getches, Escondido, Cal.,
for Rincon Band of Mission Indians.

Robert S. Pelcyger of California Indi-
an Legal Services, Escondido, Cal., Alex-
ander, Inman & Fine, Beverly Hills, Cal.
for Pala Band of Mission Indians.

- George R. Hyde, Atty., Dept. of Jus-
tice, Shiro Kashiwa, Asst. Atty. Gen.,
Lands &  Natural Resources Division,
Miles Flint, Civil Division, U. S. Dept.
of Justice, Washington, D. C., Charles J.
Fanning, Asst. U. S. Atty., Edwin L.
Miller, Jr., U. S. Atty, San Diego, Cal.,
for appellees

. Before BROWNING, DUNIWAY and
HUFSTEDLER, Circuit Judges.

HUFSTEDLER, Circuit Judge.

The Indian appellants, Scholder and
the class of individual Indians he repre-
sents and the Pala and Rincon Bands,
brought suit challenging the authority
of the Bureau of Indian Affairs to ex-
pend funds appropriated for Indian irri-
gation systems to build an irrigation lat-
eral on non-Indian land within the Pala
Indian Irrigation Project and to charge
a pro rata portion of the construction
cost to Indian lands in the project.
Scholder is an Indian holder of a trust
allotment within the Pala project who
claims to represent all other Indian al-
" lottees within the project. The district
court held that it lacked jurisdiction
over Scholder’s class action and "dis-
missed the action as to them. It grant-
ed summary judgment against the re-
maining appellants, and this appeal
followed.! o

Willard Allers, a non-Indian, pur-
chased from an Indian a 10-acre lot lo-
cated in an area served by the Pala Indi-
an Irrigation Project. That project sup-
plies water to Indian and some non-Indi-
an land, including Allers’, within the
project. Shortly after Allers purchased
- his property, he requested the Bureau of
Indian Affairs, which administers the
project, to construct a lateral connecting
it with the project’s central irrigation
lines. The Bureau’s district director

granted the request. The cost of the
lateral was estimated at $800. Before
work on the lateral had progressed be-
yond the initial stages, appellants
brought this actlon to enjoin further
construction, a preliminary injunction
issued, and construction has been stayed
until the present time.
L .

Appellants’ first set of claims chal-
lenges the expenditure for Allers’ lateral
as an unconstitutional taking, a conver-
sion, an abuse of discretion, a breach of
fiduciary duty, and as a payment unau-
thorized by Congress. We deal first
with these claims as asserted against the
United States, the Department of the In-
terior, and the Bureau of Indian Af-
airs.

'[1,2] The Umted States cannot be
sued  without ' its consent. Appellants
argue that that consent is found in 26
U.S.C. § 345 and 28 U.S.C. §§ 1353,
1361, and 1362. 28 U.S.C: § 1361 pro-
vides no such consent. (White v. Ad-
ministrator of General Services Admin-
istration (9th :Clr 1965) 343 F.2d 444.)
Nor do we see how 28 U.S.C. § 1362 can
be read as doing so. The purpose of
section 1362 was to eliminate the. $10,-
000 Jurlsdlctlonal requirement of 28 U.
S.C. § 1331 for a particular class of
suits, namely, federal-question actions
brought by an Indian tribe or band.
(Quinault Tribe of Indians, etc. v. Gal-
lagher (9th Cir. 1966) 368 F.2d 648,
cert. denied (1967) 387 U.S. 907, 87 S.
Ct. 1684, 18 L.Ed.2d 626; H.R.Rep.No.
2040, 1966 U.S.Code & Ad.News, pp.
3145-3146.) Nothing on the face of sec-
tion 1362 indicates an intention by Con-
gress to waive sovereign immunity, and
we know nothmg in its legislative histo-
ry to suggest spch a purpose. '

(31 Appellﬁnts place primary reli-
ance upon 25 U.S.C. § 345, which grants
district courts jurisdiction “to try and
determine any action * * * involv-
ing the rlght of any person, in whole or
in part in Indlah blood or descent, to

I. The decision is reported at 208 F.Supp. 1282
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any allotment of land under any law or
treaty * * *”2 The section is a
limited consent by the United States to
suit (e. g., Heckman v. United States
(1912) 224 U.S. 413, 441, 32 S.Ct. 424,
56 L.Ed. 820; United States v. Halbert
(9th Cir. 1930) 38 F.2d 795, rev’d on
other grounds (1931) 283 U.S. 768, 51
S.Ct. 615, 75 L.Ed. 1389), and thus we
must decide whether appellants’ chal-
lenge to the Allers expenditure falls with-
in the scope of that consent.

[4]  The section 345 consent is not
restricted to suits to compel the issuance
of an allotment in the first instance. It
extends consent at least to certain kinds
of suits designed to protect or preserve
an allotment once issued. (United
States v. Pierce (9th Cir. 1956) 235 F.
2d 885; Gerard v. United States (9th
Cir. 1948) 167 F.2d 951.)3 In Pierce,
for example, we rejected a Government
contention that section 345 was limited
to instances in which the Secretary of
the Interior had unlawfully denied a
specific allotment selection:

“The contention is based upon an
unreasonable limitation as to the pur-
pose of the statute. So limited, the
allotment might be made, but subject
to such restrictions as would deny the
Indian full possession of the land or
illegal restraint as to its use, occupan-
cy, or as to the produce therefrom,

2. 28 U.S.C. § 1353 is a recodification of
the jurisdictional portion of § 345. Ju-
dicial attention has centered on § 345,
and we follow this practice. Appellants
have not argued that their rights under
§ 1353 exceed their rights under § 345.

3. Pierce and Gerard have undercut the
sweeping statement in (although perhaps
not the holding of) United States v.
Eastman (9th Cir.) 118 F.2d 421, 423,
cert.. denied (1941) 314 U.S. 635, 62 °
S.Ct. 68, 86 L.Ed. 510, that § 345 au-
thorizes only “suits to compel the making
of allotments in the first instance.” The
same language is repeated in United
States v. Preston (9th Cir. 1965) 352
F.2d 352, 358, but only as dictum; dis-
missal there was required because the
plaintiff was non-Indian. We cannot
read Preston as sub silentio overruling
the holding in Pierce and Gerard.
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and he could do nothing about it but
to complain with the hope of adjust-
ment.” (235 F.2d at 888.)

The statement must be read, however, in
the context of the claims advanced in
Pierce: equalization of allotments, pay-
ment of income. from withheld allot-
ments, and apportionment of tribal
waters.4

[5-7] Appellants argue that their
claim is similar to the claim in Pierce
for the apportionment of tribal waters.
We disagree. Pierce must be distin-
guished on the ground that an allotment
grant includes, as a right appurtenant to
the land, “the right to use some portion
of tribal waters essential for cultivation
* % %7  (United States v. Powers
(1939) 305 U.S. 6527, 532, 59 S.Ct. 344,
346, 83 L.Ed. 330; see U.S. Interior
Dept., Federal Indian Law (1958) 785—
87.)5 These appellants are not claiming
denial of a right acquired appurtenant
to their allotment. They are challenging
the Bureau’s administration of an Indi-
an irrigation system. We cannot fairly
say that one’s right to an allotment in-
cludes as an incident of that right a
guarantee of judicious administration of
an irrigation project. The consent giv-
en in section 345 does not encompass ap-
pellants’ challenge to the -expenditure,
and the district court properly dismissed
the individual appellants’ first set of

4. While finding that § 345 would afford
jurisdiction for an apportionment claim
(235 F.2d at 887-889), the court never-
theless dismissed that claim because the
facts alleged and proven were insufficient
to support relief. 235 F.2d at 892.

5. See also United States v, Preston, supra
note 3, 352 F.2d at 357-358. But the
court went on to say: “We think it is
equally plain that the Indian allottee is
not authorized by § 345 to sue the United
States for the purpose of claiming or
establishing any assignment or distribu-
tion of water rights, rights which he
automatically acquired as a result of
the creation of the reservation * * *.”
352 F.2d at 358. As explained in note
3 supra, this is dictum.
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claims against the United States. The
Pala and Rincon Bands’ -expenditure
claims against the United States should
also have been dismissed for the same
reason.

The Department of the-Interior and
the Bureau of Indian Affairs are merely
administrative arms of the United
States. Because the expenditure claims
fail against the United States, they must
also fail against the Department and the
Bureau. (See Simons v. Vinson (5th
Cir.) 894 F.2d 732, cert. denied (1968)
393 U.S. 968, 89 S.Ct. 398, 21 L.Ed.2d
379; Chournos v. United States (10th
Cir. 1964) 335 F.2d 918.)

[8] This brings us to the expendi-
ture claims against the named officials.
Courts “[will] indulge in the legal fic-
tion that a suit against a government
officer in his official capacity [is] not a
suit against the sovereign, and hence not
subject to defeat by the doctrine of sov-
ereign immunity, only if (1) the offi-
cer’'s powers are limited by statute and
his actions were ultra vires, or (2) the
officer was acting unconstitutionally or
pursuant to an unconstitutional grant of
power from the sovereign.” (Washing-
ton v. Udall (9th Cir. 1969) 417 F.2d
1310, 1314.) Despite appellants’ urgings
to the contrary, neither exception is ap-
plicable here.

The defendant officials did not exceed
statutory limitations on their authority.
The funds used on the Allers lateral
were appropriated by Congress for the

6. Act of July 7, 1964, Pub.L.. No. 88-356,
78 Stat. 273, 275; Act of June 28, 1965,
Pub.L. No. 89-52, 79 Stat. 174, 176.
The funds were to “remain available
until expended.” The Pala project is
not specifically mentioned in either bill,
but it was among the projects listed by
the Bureau in its requests for the ap-
propriations. E. g., Hearings on H.R.
6767 Before the Subcomm, on the Depart-
ment of the Interior and Related Agencies
of the House Comm. on Appropriations,
89th Cong., 1st Sess. (1965) 868. Each
bill supplied $20,000 for the Pala project.

7. See generally U. S. Interior Dept., supra,
at 294-98; Investigation of the Bureau
of Indian Affairs, H.R.Rep.N0.2503, 82d
Cong., 2d Sess. (1953) 21 (575,000 of the

Bureau in 1965 and 1966 for ‘“con-
struction, major repair, and improve-
ment of irrigation and power systems.
* % #28 Although these funds were
to be used only on Indian irrigation
projects, we cannot discern a congres-
sional intent that they be used only to
benefit Indians. Indian irrigation proj-
ects have been sponsored and adminis-
tered by the United States for over 80
years, and at all times the projects have
served non-Indians as well as Indian
lands within their boundaries.?” In the
budget requests that led to the appropri-
ations in question, the Bureau specifical-
ly mentioned non-Indian lands within
Indian projects: :
“The development and extension of ir-
rigation projects on Indian reserva-
tions are primarily for the benefit of
resident reservation Indian. families.
The facilities, however, also directly
benefit the surrounding commnunity,
as well as non-Indian-owned lands in-
cluded within the projects.” 8

[9] Chapter 11 of Title 26 of the
United States Code, dealing with irriga-
tion of “Indian allotments,” again shows
that Congress contemplated non-Indian
use of Indian projects. Section 389 au-
thorizes the Secretary of the Interior to
investigate irrigation charges levied
upon “owners of non-Indian lands under
Indian irrigation projects” and to rec-
ommend deferral of those charges in ap-
propriate cases.® The section is analo-
gous to section 386a, allowing for ad-

848,000 acres under irrigation on Indian
reservations are Indian-owned); Memo-
randum of the {Deputy Solicitor, Depart-
ment of the Interior, Appendix B of Ap-
pellees’ Brief (1968).

8. Hearings, suprd note 6, at 867. Identical
language was used before both Houses of
Congress for both bills.

9. 25 U.S.C. § 389 provides in pertinent
part: ‘

“The Secretary of the Interior is au-
thorized and ‘directed to cause an in-
vestigation to be made to determine
whether the owners of non-Indian lands
under Indian irrigation projects * * *
are unable to pay irrigation charges,
including construction, maintenance,
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justment of charges against Indian-
owned land.1® Elsewhere Congress has
set out a statutory plan for alienation of
Indian allotments. (25 U.S.C. §§ 348,
349, 405, 483, 483a.)

Appellants agree that Congress in-
tended non-Indian lands located within
an Indian irrigation project to have ac-
cess to the project. But they argue that
Congress has not authorized expendi-
tures, such as the Allers lateral, that
benefit solely a non-Indian. A Bureau
irrigation expenditure may benefit sole-
ly Indians, or it may benefit Indians and
non-Indians alike by improving the com-
munal segments of the project. But Bu-
reau officials have no authority, appel-
lants claim, to expend money for the sole
benefit of non-Indians.

When it sought the 1964 and 1965 ap-
propriations, the Bureau indicated that
some of the funds would be expended on
noncommunal elements of irrigation
projects. Included in its requests were
funds for “laterals, land clearing and
leveling”—undertakings which, when
viewed individually, benefit only one or
a few parcels of land. There is no sug-
gestion in the history of the appropria-
tion bills, or in the statutory scheme re-
lating to irrigation projects in general,

and operating charges, because of in-
ability to operate such lands profitably
by reason of lack of fertility of the
soil, inadequacy of .water supply, de-
fects of irrigation works, or for any
other causes.”
Appellants argue that § 389 refers only
to charges that arose when the land was
Indian-owned, but that are now owned
by a non-Indian purchaser. Cf. 80 Cong.
Rec. 4482 (March 27, 1936) (remarks
of Senator O’'Mahoney). A full reading
of the legislative history does not support
this interpretation. The section was de-
signed to ensure “that the owners of
both lands [Indian and non-Indian] should
be dealt with on the same basis,” and
only in “some instances” were the charges
ones that accrued while the land was
held by an Indian. H.R. Rep. No. 2369,
T4th Cong., 2d Sess. (1936) 1, 2; see
also S.Rep. No. 1715, 74th Cong., 2d
Sess. (1936).

10. 25 U.S.C. § 386a provides in part:
“The Secretary of the Interior is
hereby authorized and directed to ad-

428 FEDERAL REPORTER, 2d SERIES

that Congress intended noncommunal ex-
penditures to be administered different-
ly for Indian beneficiaries than for
non-Indian beneficiaries. = Appellants
have not argued to the contrary. Their
claim is based on 25 U.S.C. § 13, which
provides general authorization for the
Bureau to expand moneys:

“The Bureau of Indian Affairs, un-
der the supervision of the Secretary
of the Interior, shall direct, supervise,
and expend such moneys as Congress
may from time to time appropriate,
for the benefit, care, and assistance of
the Indians throughout the United
States for the following purposes:

6 ¥ * *

“For extension, improvement, oper-
ation, and maintenance of existing In-
dian irrigation systems and for devel-
opment of water supplies.”

[10,11] We do not read section 13
as requiring that every individual irri-
gation expenditure be “for the benefit,
care, and assistance” of Indians. That
interpretation would present federal
courts with the unenviable task of re-
viewing individual Bureau expenditures
and speculating in each instance about
potential beneficiaries.!’ Congress has

just or eliminate reimbursable charges
of the Government of the United States
existing as debts against individual In-
dians or tribes of Indians in such a
way as shall be equitable and just in
consideration of all the circumstances
under which such charges were made:
Provided, That the collection of all
construction costs against any Indian-
owned lands within any Government
irrigation project is hereby deferred, and
no assessments shall be made on be-
half of such charges against such lands
until the Indian title thereto shall have
been extinguished, and any construction
assessments heretofore levied against
such lands in accordance with the pro-
visions of section 386 of this title, and
uncollected, are hereby canceled * * *.”

Il. The Government has argued that even
the Allers expenditure benefits Indians:
The value of Indian-owned land is in-
creased because a non-Indian purchaser
might have a lateral built at Government
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not instructed us to undertake this task,
in clear terms or otherwise. Section 13
authorizes expenditures for Indian irri-
gation projects, and the Pala project,
viewed as a whole, is operated for the
benefit and assistance of Indians. (At
least, there is no claim to the:contrary.)
The Allers expenditure extends and im-
proves the Pala project, and therefore is
authorized by section 13. If Congress
had wanted to impose on the Bureau the
restrictions urged by appellants, it could
have done so easily. Similar restrictions
have been made by Congress on educa-
tional expenditures by the Bureau. (25
U.S.C. §§ 288, 289, 297.) But we cannot
imply from section 13 these restrictions
on irrigation expenditures. We must
conclude that the individual officials did
not act outside their statutory authority
in approving the Allers expenditure.

{12] We also reject appellants’ claim
that the expenditure was an unconstitu-
tional taking of funds held in trust for
Indians. The funds in question were
“gratuitous appropriations of public
moneys”; they were not treaty or tribal
funds “belonging really to the Indians”
and held in trust by the United States.
(Quick Bear v. Leupp (1908) 210 U.S.
50, 81, 28 S.Ct. 690, 52 L.Ed. 954.) Use
of public moneys to benefit non-Indians
is not a taking of Indian property. Con-
sequently, sovereign immunity bars the
claim against the individual officials,
even if their actions were tortious or the
outcrop of bad judgment. (Larson v.
Domestic & Foreign Commerce Corp.
(1949) 337 U.S. 682, 69 S.Ct. 1457, 93
L.Ed. 1628; Turner v. Kings River Con-
servation District (9th Cir. 1966) 360
F.2d 184, 196 n. 19.)12

II.

Appellants’ final claims concern reim-
bursement charges arising out of the

expense. We repeat this argument, not
to suggest that we think it persuasive
but to show that speculation is often re-
quired in determining who benefits from
a particular expenditure. '

12. Appellants had also alleged that Bureau
officials made an unauthorized agreement
428 F.2d—71%2

Allers expenditure. The Bureau has
stated its intention of treating the ex-
pense of the lateral as a reimbursable
cost, allocable on a per-acre basis
against all irrigable land within the
Pala project. - (26 C.F.R. § 211.4a(a).)
Appellants saught injunctive and declar-
atory relief, contending that the imposi-
tion of such charges was both unauthor-
ized and an unconstitutional taking
without just compensation.

[13] The district court held that it
had no jurisdiction to hear these claims
as asserted by appellant Scholder and
the individual Indian allotment holders
whom he represents. We think other-
wise. As we said earlier in discussing
25 U.S.C. § 345, that section is not limit-

‘ed to actions seeking to compel the issu-

ance of an allotment in the first in-
stance. It serves also to protect “the in-
terests and rights of the Indian in his
allotment or patent after he has ac-
quired it.” (United States v. Pierce, su-
pra, 235 F.2d at 889.) Irrigation con-
struction charges levied against Indian
land are not collectible until after the
Indian title to the land has been extin-
guished. At that time the deferred
charges are immediately collected. (25
U.S.C. § 386a; 25 C.F.R. 6 211.4a(b).)
The deferred charges amount to a lien
on the Indian’s allotment, reducing its
sale value. (See 256 C.F.R. § 211.2)
The imposition of construction charges
affects an Indian’s “interests and
rights” to his allotment, and he can chal-
lenge thé validity of charges under sec-
tion 345.

[14] We remand this phase of the
case to the distriet court for a determi-
nation of the validity of the charges.
The issue was not fully examined below,
in part because those appellants who had
a day in court (the Pala and Rincon
Bands) did not emphasize this aspect

with Allers that he would be given a
lateral if he purchased the land in ques-
tion. The district court found that no
such agreement was made. Neither par-
ty has disputed the appropriateness of
this case for summary judgment.
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of the case. Undoubtedly the issue is of
more concern to the individual allotment
holder than it is to the Bands. The issue
was not fully briefed before this court.
The appellees failed to direct our atten-
tion to any authorization for the imposi-
tion of the charges, pointing instead to
statutes authorizing the assessment of
construction charges where reimburse-
ment i8 authorized.}3

III.

We feel obliged to add that the Bu-
reau’s conduct, as reflected by the
record before us, borders on the shock-
ing. At best, it reflects gross insensi-
tivity. The United States has a high
moral obligation to the American Indian,
and Congress has entrusted the officials
of the Bureau of Indian Affairs with
the responsibility of meeting that obli-
gation. We have no doubt that the Bu-
reau failed to meet its responsibility in
the instant case. Over 45 percent of the
Indian acreage within the Pala project
is without functioning laterals. The
area is naturally very arid. In past
years Indian landowners, as well as rep-
resentatives of the Pala Band, have
made numerous requests to the Bureau

13. 25 U.S.C. §§ 385, 386. Section 386 is
a directive to the Secretary of the In-
terior to start collection of construction
charges “where reimbursement is required
by law.” Section 385 authorizes the fix-
ing of maintenance charges for Indian
projects, but its authorization for the
apportionment of construction charges is
limited to those charges “made reimburs-
able out of tribal funds.” (The section
actually refers to apportionment of ‘“the
cost of any irrigation project constructed
for Indians * * *” The Department
of the Interior has taken this as referring
to construction charges. Opinion of the
Solicitor (Sept. 9, 1929) 52 I.D. 709,
712.) The parties ugree that the Allers
lateral is a construction cost, rather than
a maintenance or operating cost. Cf.
Opinion of the Solicitor (Aug. 17, 1945)
59 I.D. 92, There is no mention of re-
imbursement in the 1964 and 1965 ap-
propriation bills; specific language found
in earlier bills requiring reimbursement is
entirely lacking. Compare, e. g., Act of
March 2, 1934, Pub.L.. No. 109, 48 Stat.
362, 370.
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for the construction and repair of later-
als, and the Bureau’s uniform response
was that no moneys were available. The
former owners of the Allers property
were Pala Indians, and they were forced
to give up the allotment after their fruit
trees died for lack of water. Their re-
quests to the Bureau for repair of the
lateral were refused, and the land was
completely without water. Yet shortly
after Allers, a non-Indian, purchased the
property, the Bureau agreed to build a
lateral that would benefit solely his land.
At the time the briefs for this appeal
were filed, the Bureau had approved no
other laterals in the Pala project.

Perhaps there are exceptional circum-
stances that justify the Bureau’s expedi-
tious. handling of the Allers request
while, temporarily at least, bypassing
the requests of Indian residents of
years’ standing. If so, they have never
been revealed to the understandably in-
dignant Indians within the project.14¢ It
is hardly surprising that the Bureau’s
actions have inspired a lawsuit. Its of-
ficials should find no satisfaction in our
conclusion that, after two years of costly
litigation, sovereign immunity shields
their decision from judicial scrutiny.

14, The Government has offered reasons,
but they are far from compelling. First,
the Government states that Allers’ was
the only “timely” request, in that his
was made after the 1964 appropriation
while those of the Indians were made prior
to the appropriation. Thus, the Bureau
would place on the Indians the burden
of keeping a continually watchful eye
on congressional appropriations. That is
the Bureau’s job. And, to our mind, it
is the Bureau’s job to give just considera-
tion to requests that anticipate an ap-
propriation, rather than to ignore them.

Second, the Government suggests that
Allers was deserving of special treatment
because when he purchased his property
Allers paid $1280.47 in deferred irriga-
tion charges that had accumulated on
the land. But payment of the deferred
charges is required by statute (25 U.S.C.
§ 386a) and represents a proportional
share of extant project; it does not en-
title the purchaser to special privileges
respecting new expenditures.
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The judgment is affirmed in part and
reversed in part, and the cause is re-
manded to the district court for proceed-
ings consistent with the views herein ex-
pressed. : '

|

HORTON & HORTON, INC.,, Plaintiff-
Appellant-Cross Appellee,
. v. .

T/S 3. E. DYER, her Engines, Tackle,
etc.,, and Commerce Tankers Company,
- Inc., her Owner, etc., et al.,, Defendants-

Appellees-Cross Appellants.

No. 28706.

United States Court of Appeals,
Fifth Circuit.
July 13, 1970.

Action arising out of collision be-
tween vessels resulting in casualty. The
United States District Court for the
Southern District of Texas, at Houston,
Ben C. Connally, Chief Judge, entered
judgment, and appeal was taken. The
Court of Appeals, Ainsworth, Circuit
Judge, held that where master and crew
of tug and owners of barge were both
guilty of negligence which proximately
caused capsizing of barge and drowning
of tug’s deckhand in that owner of
barge furnished unseaworthy barge and
master of tug failed to accept use of
coast guard pumps and in sending deck-
- hand aboard the sinking barge, owner of
tug was entitled to contribution from
barge owner in connection with settle-
ment made to deckhand’s survivors.

. Affirmed.

1. Shipping €=86(23}) .

Evidence supported finding that
tank ship which passed ‘site of sinking
of barge shortly before barge capsized
was not at fault.

2. .Contribution €=5 :

_Where master and crew of tug and
owners of barge were both guilty of
negligence which proximately caused
capsizing of barge and drowning of
tug’s deckhand in that owner of barge
furnished unseaworthy barge and mas-
ter of tug failed to accept use of coast
guard pumps and in.sending deckhand
aboard the sinking barge, owner of tug
was entitled to contribution from barge
owner in connection with settlement
made to deckhand’s survivors. Long-
shoremen’s and Harbor Workers’ Com-
pensation Act, §§ 1-50, 33 U.S.C.A. §§
901-950. .

3. Admiralty €>118.7(5)

Finding that captain and. crew of
tug and owner of barge were both guilty
of negligence which was the proximate
cause of drowning of tug’s deckhand
when barge capsized was not clearly er-
roneous.

4. Admiralty €>118.6(1), 118.7(5)

~ Questions of negligence, unsea-
worthiness and proximate cause are to be
determined by the trier of fact and as
such are subject to the clearly erroneous
rule.

_———————

‘Robert Eikel, Eikel & Goller, Houston,
Tex., for appellant-cross-appellee, Horton
& Horton, Inc. o _

Thomas A. Brown, Brown & Sims,
Houston Tex., for Vaughan Marine, Inc.
and the Tug CAVALIER.

William C. Bullard, Houston, Tex., for
Dyer and Sinclair; Baker, Botts, Shep-
herd & Coates, Houston, Tex., of coun-
sel.

Before BELL, COLEMAN and AINS-
WORTH, Circuit Judges.

AINSWORTH, Circuit Judge:

This admiralty matter evolved from a
collision between vessels in the Houston -
(Texas) Ship Channel resulting shortly
thereafter in a casualty which is the
subject of the litigation. In the early
morning of July 28, 1968, the tug CAV-
ALIER, owned by Vaughan Marine,
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