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Number 43 Spring Issue, March 1998

June Conference on Outdoor Recreation: June 8 -10
A major role of the Natural Resources 

Law Center is to identify new trends that 
are reshaping natural resources law and 
policy in the West, and to investigate and 
communicate the implications that these 
trends portend for communities, indus­
tries, and environmental resources. One 
tool used by the Center to fulfill this role 
is the annual June conference. Over time, 
the theme of the Center’s conferences has 
gradually been expanded from the original 
focus on western water, long recognized as

. . . by the year 2000, 
outdoor recreation in 
the National Forests 
w ill annually contribute 
$100 billion to the gross 
domestic product, 
compared to ju st $3*5 
billion fo r timber 
activities.

the region’s most controversial resource, to 
include issues of public land management 
and cross-cutting themes such as 
sustainability, transboundary resource 
management, and mechanisms of natural 
resource governance and administration. 
This year, the Center is again charting new 
teround by providing a long overdue ex­
amination of what is becoming the major 
use of public land and water resources in 
the modern West: outdoor recreation. 
Outdoor R ecreation: Prom ise a nd  P eril in 
the N ew WestWxW be held at the University

of Colorado School of Law, Boulder, from 
June 8-10.

For several decades, the subject of natu­
ral resources has been punctuated by a 
series of conflicts among development and 
preservation interests, with researchers 
focusing on the way these fundamental 
debates influence the evolution of law and 
policy in specific substantive areas such as 
water, forestry, rangeland, minerals and 
energy resources, and wildlife. Typically 
overlooked in these investigations has been 
the impact on public resources of outdoor 
recreation, generally assumed to be an 
ancillary and benign element of natural 
resource management. This assumption, 
always tenuous, is now clearly erroneous. 
For example, the Department of Agricul­
ture, home to the U.S. Forest Service, 
estimates that by the year 2000, outdoor 
recreation in the National Forests will 
annually contribute $100 billion to the 
gross domestic product, compared to just 
$3.5 billion for timber activities. Addi­
tionally, the agency reports that more than 
two-thirds of all Americans participate in

(

some form of outdoor recreation, making 
the outdoor recreation/tourism industry 
among the top three employers in 34 
states. Similarly impressive statistics are 
emerging from the National Recreation 
Lakes Study Commission, which estimates 
that outdoor recreation contributes ap­
proximately $350 billion annually to the 
gross domestic product, accounting for 
over 10 percent of all consumer spending. 
Over half of this total derives from visits to 
federally managed areas, including the 
1,796 federal reservoirs attracting 1.8 
billion visits annually and resulting in a 
$44 billion economic impact.

On many federal and non-federal pub­
lic lands and waterways, recreation has

continued on page 2



Outdoor Recreation, cont.
become an overwhelming presence, lead­
ing in some cases to negative environmen­
tal and socioeconomic impacts such as 
habitat disruptions, traffic and congestion, 
sprawl, pollution, and economic disloca­
tions. In other cases, outdoor recreation 
has encouraged the development of strong, 
clean industries and economies, sparking a 
revitalization of communities formerly tied 
to declining natural resource activities. 
Thus, while the impact and magnitude of 
outdoor recreation varies considerably 
from place to place, the implications for 
resource agencies are consistent and clear: 
outdoor recreation is an extremely impor­
tant use of public lands and waterways, 
and as such, demands careful and focused 
management.

As described in detail in the enclosed 
brochure, the conference will explore 
several components of the “promise and 
peril” of the ongoing outdoor recreation 
explosion. The conference will begin on 
the morning of June 8 with a series of 
introductory presentations designed to 
place the outdoor recreation movement in 
a useful historical and socioeconomic 
context. This material will be followed in 
the afternoon session by a discussion of 
environmental impacts of outdoor recre­
ation, recognizing that the diversity and 
magnitude of impacts is as broad as the 
industry itself. This discussion will be 
followed on the second day with a review 
of major issues in outdoor recreation fi­
nancing, including concerns over subsi-

. . . while the impact 
and magnitude o f  
outdoor recreation 
varies considerably from  
place to place, the 
implications fo r  
resource agencies are
consistent and clear:

\outdoor recreation is 
an extremely important 
use o f public lands 
and waterways, and  
as such, demands 
careful and focused 
management.

dies, user fees, and the merits of market- 
driven natural resource management pro­
grams. The afternoon session shifts the 
focus to user group conflicts, and the 
identification of major trends and lessons 
that may be useful in mitigating the dis­
putes associated with increasing recre­
ational pressures on land and water re­
sources. The final day of the conference 
will feature a discussion of agency response 
to these new demands, and will include a 
review of proposed recreation legislation in 
the 105th Congress. A final panel will 
summarize key findings and outline future 
agendas, providing all attendees with a 
firm foundation for addressing what will 
likely be the major natural resource issue 
of the next decade and beyond.

For additional information about the 
substantive nature of the conference, 
please review the enclosed brochure or 
contact Doug Kenney at the Natural Re­
sources Law Center (303-492-1296; 
Douglas. Kenney@Colorado.Edu). For 
additional information about registration 
and conference logistics, please contact the 
administrative staff at (303) 492-1272, 
(303) 492-1288, (303) 492-1297 [fax], or 
NRLC@Colorado.edu.

Good Bye and 
Good Luck

A valuable member of the Center’s staff. 
Office Manager Perle Bochert, has receiveq[ 
a better offer and is leaving the Center. 
Perle’s new occupation will be full-time 
grandmother, a position she has held on a 
part-time basis for 16 years. Prior to start­
ing in this new position, she plans to attend 
Colorado Rockies spring training in Tuc­
son—although her chances of making the 
opening day roster appear remote. All of us 
at the Center will miss Perle, but are 
pleased that she is moving on to more 
rewarding work. Perle has been with the 
Center for only a year, but has over twenty 
years of university service, primarily in the 
departments of Psychology and Mathemat­
ics.

1998 El Paso Energy 
^oration Law FellowCorpt

The Center again hopes to continue its 
fellowship program in 1998-99 with the 
assistance of the El Paso Energy Founda­
tion. Since 1988, the El Paso Natural Gas 
Foundation has annually sponsored a 
fellowship for research in oil and gas, 
energy, minerals, or related public lands ^  
law. If the Center’s pending grant applica­
tion is approved, we will be able to offer 
our next fellow a $25,000 stipend and 
research support from the Law School. In 
past years, the emphasis of the El Paso 
Fellowship has been on legal research, but 
applicants from other related disciplines, 
such as economics, engineering, or the 
social sciences, are also considered. While 
in residence, the Fellow participates in 
activities of the Law School and the Cen­
ter, and has opportunities to exchange 
ideas with faculty and students in both 
formal and informal sessions. The Fellow 
is expected to produce written work suit­
able for publication in a professional jour­
nal.

Those wishing to apply should contact 
Kathryn Mutz at (303) 492-1287 or 
kathryn.mutz@colorado.edu. If the fellow­
ship is funded, applicants will be asked to 
send a resume and a letter detailing their 
research and publication plans as well as 
up to three letters of reference by August 
31, 1998. To obtain a brochure contain­
ing more detailed information about the 
El Paso Energy Corporation Law Fellow­
ship, contact the Center at (303) 492- 
1272 or NRLC@Colorado.Edu.
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Center Continues W ork for the 
CALFED Bay-Delta Program

As first reported in the winter issue of 
Resource Law Notes, the Center continues 
to provide technical assistance to the 
CALFED Bay-Delta Program (CALFED) 
based in Sacramento, California. CALFED 
is a cooperative effort of federal and state 
natural resource agencies and stakeholders 
concerned with the management of water 
and related resources in the Bay-Delta 
region of California, which includes the 
San Francisco Bay and the lands produc­
ing freshwater inflows to the Bay through 
the confluence of the Sacramento and San 
Joaquin Rivers in the Central Valley delta. 
The CALFED Program is potentially 
among the most ambitious environmental 
restoration and water management efforts 
in human history, and consequently is 
being closely watched by representatives of 
each of the state’s three traditional rivals in 
water politics: the agricultural, urban, and 
environmental sectors. Agricultural inter­
ests depend on the region’s land and water 
resources to support extremely productive 
Central Valley farms, served primarily by 
the federal Central Valley Project. Urban 
interests in both the San Francisco and 
Los Angeles regions are also highly depen­
dent upon the waters of the Delta, much 
of which is exported south from central 
California through the State Water 
Project. The interests of environmental 
activists primarily focus on issues of water 
quality and fish and wildlife habitat in the 
Delta and Bay.

CALFED evolved from informal nego­
tiations between state and federal natural 
resource agencies in 1993-94. The state 
agencies were already organized through 
the Governor’s Water Policy Council, and 
had initiated a long-term planning effort 
with respect to the Bay-Delta. In the 
spring of 1993, the state asked key federal 
agencies to join that effort but they refused 
to do so until the state made a clear com­
mitment to adopt adequate water quality 
standards for the Bay-Delta—an issue that 
had remained unresolved for well over a 
decade. In mid 1993, key federal natural 
resource agencies formed an ad hoc con­
sortium known as Club Fed to bring a 
more integrated focus to federal manage­

m e n t activities in the Bay-Delta. Of par­
ticular concern was the substantive and

jurisdictional dispute among the U.S. 
Environmental Protection Agency and the 
State Water Resources Control Board 
concerning the development of water 
quality standards in the Bay. The declin­
ing status of certain regional fisheries was 
an additional cause of concern, as was the 
growing uncertainty of the quality and 
quantity of urban water supplies in both 
the north and south. Efforts to reform 
operation of the Central Valley Project to 
achieve environmental objectives, in part

The CALFED Program 
is potentially among the 
most ambitious 
environmental 
restoration and water 
management efforts in 
human historyy and 
consequently is being 
closely watched by 
representatives o f each 
o f the state’s three 
traditional rivals in 
water politics: the 
agricultural, urban, 
and environmental 
sectors.

accomplished in the Central Valley Project 
Improvement Act of 1992, added further 
complexity and uncertainty to the resource 
management regime.

While the efforts of Club Fed to better 
coordinate federal activities in these sub­
ject areas were useful in bringing a more

integrated focus to management activities, 
finding comprehensive solutions also 
required the active involvement of key 
state agencies. In the summer of 1994, the 
state and federal agencies signed an agree­
ment in which the state agreed to develop 
adequate water quality standards and the 
federal government committed to join the 
state in a new comprehensive planning 
effort for the Bay-Delta. Thus, CALFED 
was born. Under this framework and led 
in part by Assistant Secretary of the Inte­
rior Elizabeth (Betsy) Rieke—the current 
Director of the Natural Resources Law 
Center—a landmark agreement in Califor­
nia water politics was soon reached: the so- 
called Bay-Delta Accord of December 15, 
1994.

The key substantive elements of the 
Accord include a resolution to the water 
quality standard-setting dispute and estab­
lishment of protective measures for ESA- 
listed fish species, both of which require 
additional freshwater inflows into the Bay. 
Additional inflows into the Bay equate to 
reductions in diversions by water users. 
Equally important, however, is the im­
plicit recognition in the Accord by federal 
and state resource managers, with the 
support of the state’s many stakeholder 
groups, that lasting solutions to the 
region’s many water-related problems can 
be found only in more integrated resource 
management and in renewed public in­
vestments in long-term water management 
and environmental restoration planning. 
The CALFED Bay-Delta Program is the 
vehicle being utilized to develop the 
needed plans and programs that, over the 
next 20 years, are expected to radically 
transform—and hopefully, improve—the 
management and use of the region’s natu­
ral resources.

Ongoing CALFED planning efforts are 
designed to simultaneously address four 
categories of management concerns: eco­
system quality, water quality, water supply 
vulnerability, and system vulnerability 
(including flood control). This compre­
hensive scope is being addressed through 
three phases. Phases 1 and 2 are planning 
efforts, with Phase 1 featuring a prelimi­
nary review of problems and solution

continued on page 9
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Book Review

Instream Flow Protection: Seeking A Balance in Western Water Use
David M. Gillilan and Thomas C. Brown. Island Press, 1997. 417 pages. ISBN 1-55963-524-X.

Reviewed by Teresa A. Rice1

What do fish and hydropower have in 
common? Both depend on instream flows 
and both may suffer if flows are depleted. 
Unlike many uses of water in the western 
U.S. requiring that water be diverted from 
the stream, these “in-place” types of uses 
can thrive only if streams are not subject 
to unlimited diversions and depletions. 
Historically, there was enough water in 
most streams in the West to satisfy both 
instream and offstream demands. As more 
types of uses compete for water, however, 
resources and uses dependent on water 
being left “in place” are threatened.

Gillilan and Brown 
send a strong message 
that contemporary 
western water use, 
including the protection

to f instream flows, 
requires a thoughtful 
balancing involving 
scientific, economic, and  
political considerations.
Historian Donald Worster tells us the 

hardest challenge for the West is finding a 
relationship with aridity and water that 
will support sustainable communities 
(Donald Worster, Under Western Skies 
(1992)). I believe Worster would find 
hope in Instream  Flow P rotection : Seeking 
A Balance in Western Water Use. Gillilan

'Adjunct Professor, University o f Colorado 
Honors Program, and University o f Colorado 
School o f Law; formerly Associate Director 
and Senior Attorney, Natural Resources Law 
Center.

and Brown send a strong message that 
contemporary western water use, including 
the protection of instream flows, requires a 
thoughtful balancing involving scientific, 
economic, and political considerations. By 
collecting in one place the current think­
ing on science, law, and policy, the book 
provides the tools needed to find that 
balance. Recognizing the complexity of 
the issues, the authors offer no easy solu­
tions, nor do they advocate tipping the 
scales in favor of instream protection.

Addressing instream flow protection in 
any comprehensive manner began nearly a 
decade ago with NRLC’s 1989 publication 
of Instream  Flow P rotection  in  the West. At 
that time it was heralded as the only com­
prehensive treatment of western instream 
water resources protection, including both 
scientific and legal approaches. When this 
publication completely sold out, it was 
updated and the revised edition published
in 1993.

Gillilan and Brown take us to the next 
level in improving our understanding of 
an important and evolving topic: examin­
ing the need for and options for ensuring 
the sustainability of resources dependent 
on water in-place. Their book continues 
the tradition of combining both the sci­
ence and the law. Beyond this, it looks 
critically at federal and state programs 
intended to protect or restore instream 
flows, and federal law and programs that 
indirectly affect stream flows, such as flood 
control. On the technical side, the book 
examines how much water is needed for 
various resources, and critiques methods of 
quantification. It undertakes an assessment 
of balancing the need for instream flow 
protection with the need to divert water 
for a variety of purposes. Finally, it tackles 
a growing issue in the instream flow de­
bate: conflicts between competing 
instream flow uses. The following para­
graphs provide a more detailed look at 
each section of the book.

Important questions about the need for 
instream flows and instream flow protec­
tion today are dissected in the first four 
chapters of the book. Following an over­
view of the book in Chapter 1, the authors 
in Chapter 2 examine historical patterns of 
water uses and values in the West, with 
their focus on diversionary uses. Legal 
systems at the state and federal level sup­
porting this pattern are described, as well 
as the problems that eventually developed, 
including, for example, claims for excessive 
amounts of water. As with other areas of 
law, water law changes in response to 
shifts in public values and physical condi­
tions, and the authors describe the demo­
graphic changes in the West that have led 
to and accompanied shifting preferences 
for how water is used.

In Chapter 3, the authors turn to a 
more technical examination of the quan­
tity and timing of instream flows needed ^  
for commercial (hydropower and naviga­
tion), recreational, and environmental uses 
of water. The latter includes a thorough 
discussion of channel maintenance 
flows— flows needed for the effective 
functioning of a stream channel. While 
flow needs can differ for each type of use, 
the authors caution against viewing each 
resource in isolation. For example, in 
discussing water for fisheries, they recog­
nize the need to consider the entire aquatic 
ecosystem and the relationships among its 
components. Along the same line, the 
authors address conflicts between different 
instream uses of water, and, for example, 
warn that use of instream flows for fisher­
ies must be preceded by determinations as 
to which species are going to be protected 
and at what level. Chapter 3 also describes 
common methods used to quantify various 
resource needs.

Moving from technical to more practi­
cal issues, Chapter 4 further addresses the 
question of how much water should be left 
instream. Similar to the allocation of any 
scarce resource, it considers both efficiency 
and equity factors. The authors explain ^

continued on page 9
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Natural Resources Law Center 
University of Colorado School of Law

Nineteenth Annual Summer Conference
June 8-10, 1998

/

Outdoor Recreation:
Promise and Peril in the New West

Major questions to be addressed include:

♦ Can the West realize the promise of this economic juggernaut without incurring a 
new class of environmental and socioeconomic impacts?

♦ How can resource managers and recreationists better address user group conflicts?

♦ What is the appropriate role of market tools and the private sector in financing 
outdoor recreation on public lands and waterways?

♦ Are new legislative and administrative reforms needed to fill the policy vacuum?

♦ How does the outdoor recreation explosion influence broader trends in natural 
resources management?

Co-sponsored by the Colorado Bureau of Land Management



Outdoor Recreation: 
Promise and Peril in the New West

MONDAY, JUNE 8
8:30—9:45 R egistra tion  (note that the late start of the

conference is designed to allow some participants to 
travel early on M onday morning, if desired, rather 
than Sunday).

9:45 W elcom in g Remarks
Harold Bruff, Dean, University of Colorado School 
of Law
Elizabeth Ann Rieke, Director, Natural Resources 
Law Center

SESSION 1: INTRODUCTION TO THE WEST’S 
MAJOR NATURAL RESOURCE USE
10:00 O utdoor R ecrea tion  in  th e  U n ited  States: The Q u iet 

Explosion
Curt M eine, Action Plan Coordinator,
International Crane Foundation 

10:40 The P o licy  Vacuum S u rrou n d in g  O u td oor R ecrea tion  
M a n a gem en t
Richard Knight, Professor of Fishery and W ildlife 
Biology, Colorado State University 

11:20 L ega l Issues in  O u td oor R ecrea tion : T rends in  
L itiga tion
Ted Zukoski, Director ofW estern Ecosystems, 
Land and W ater Fund of the Rockies 

12:00 Lunch (provided on site)

SESSION 2: OUTDOOR RECREATION AND 
ENVIRONMENTAL PRESERVATION
1:15 E n vironm en ta l Im pacts: The Dark S ide o f  O utdoor

R ecrea tion ?
Scott M iller, Coordinator, Partners for W ildlife 
Program, U.S. Fish and W ildlife Service 

2:00 R ecrea tion  as an  Ally to E n vironm en ta l P ro tection
Gary Sprung, Communications Director, 
International M ountain Bike Association; Board 
Member, High Country Citizens Alliance; and 
Town Council, Crested Butte, Colorado

2:45 Break
3:15 R ecrea tion a l Im pacts on  N ative A m erican  R eligious

a n d  C u ltu ra l Sites
Suzan Shown Harjo, Executive Director, The 
M orning Star Institute

4:00 The D ilem m a  o f  C ounty a n d  M u n ic ip a l O pen Space
P rogram s: The Case o f  J e fferson  County, C olorado  
Ron Holliday, Jefferson County Administrator 

4:45 Q uestion  a n d  A nswer P er io d  f o r  Session 2  Speakers
5:15 End of Afternoon Session.

Reception on W est Lawn.

TUESDAY, JUNE 9
8:00 Coffee

SESSION 3: ISSUES OF ECONOMICS AND 
FINANCING
8:30 M arket S olu tion s to P ub lic  R ecrea tion  F inan ce: The

Texas S tate Parks Example
Donald Leal, Senior Associate, Political Economy 
Research Center

9:15 The User F ee A pproach to H u n tin g  a n d  F ish in g
F inan ce: The “T eam in g With W ild life”P roposa l 
R. Max Peterson, Executive VP, International 
Association of Fish and W ildlife Agencies,

9:50 Response: D rawbacks to th e “T eam in g w ith  W ild life”
P roposa l
David Secunda, Executive Director, Outdoor 
Recreation Coalition of America 

10:00 Break
10:30 The L im ita tions o f  a M ark et-B ased  O u td oor

R ecrea tion  P olicy : R easons f o r  C aution  
Scott Silver, Executive Director, W ild  Wilderness 

11:15 Tourism , R ecrea tion , a n d  th e Fate o f  L oca l
C om m un ities: A M ix ed  B ag
Hal K. Rothman, Professor of History, University 
of Nevada at Las Vegas "

12:00 Q uestion  a n d  A nsw er P er io d  f o r  a ll  Session 3 Speakers 
12:20 Lunch (on your own)

SESSION 4: CONFLICT MANAGEMENT IN 
OUTDOOR RECREATION
1:45 C on flicts A m ong User G roups: An O verv iew  o f  M a jor

Issues a n d  O pportun ities 
M ark Brunson, Associate Professor of Forest 
Resources, Utah State University 

2:30 Lessons f r o m  th e  Y ellow stone E xperience
Michael V. Finley, Superintendent, Yellowstone 
National Park 

3:15 Break
3:45 Panel Discussion: F ield -L evel C on flic t M a n a gem en t

in  O utdoor R ecrea tion
Jim  Webb, Forest Supervisor, Rio Grande National 
Forest, U.S. Forest Service
Arden Anderson, Recreation Specialist, Gunnison 
Resource Area, Bureau of Land Management 
Ev Elmendorf, Executive Director, Vail Pass Task 
Force, W hite River National Forest 
Moderator: W illiam  Riebsame, Professor of 
Geography, University of Colorado 

5:15 End of Afternoon Session
6:00 Flagstaff M ountain Bar-B-Que *



WEDNESDAY, JUNE 10
8:00 Coffee

SESSION 5: THE AGENCY RESPONSE TO 
OUTDOOR RECREATION PRESSURES
8:30 O utdoor R ecrea tion  a n d  W ater D evelopm en t: The

N ationa l R ecrea tion  Lakes S tudy 
Bruce Brown, Deputy Director, National 
Recreation Lakes Study

9:13 O utdoor R ecrea tion  M anagem en t by th e U.S. Forest
S erv ice
James R. Lyons, Under Secretary, Natural 
Resources and Environment, United States 
Department of Agriculture 

10:00 Break
10:30 R ecrea tion  M anagem en t by th e Bureau o f  Land  

M anagem en t: A L oca l P ersp ectiv e 
Ann Morgan, Director, Colorado Bureau of Land 
Management

11:15 O ne S ta te ’s R esponse to O utdoor R ecreation  Pressures
Laurie Mathews, Director, Colorado State Parks 

12:00 Q uestion a n d  A nswer P er io d  f o r  Session 5  Speakers 
12:30 Lunch (provided on site)

SESSION 6: THE ROAD AHEAD
1:30 A ctivity in  th e 105th Congress

Speaker to be determined based on legislative 
calendar

£:15 Concluding Panel: D efin in g  th e F uture O utdoor
R ecrea tion  A genda
Comprised of a selection of earlier conference 
speakers and special guests 
Moderator: W illiam  Riebsame, Professor of 
Geography, University of Colorado 

3:30 End of conference

Conference Enrollment Form
Outdoor Recreation:
Promise and Peril in the New West
June 8 -10 , 1998

Name___________________________________

Affiliation
%

Address ________________________________________ _____

C ity_______________________ State _______  ZIP _______

Phone ___________________  Fax _____________________

Fees: Regular Govt., Acad. & Non-Profit
By May 18 $525 $260
After May 18 $575 $300

NOTE: Limited scholarships are available. See the back 
o f this page for details.
Parking Permit: $15.

Cookout Tuesday:
_____Self (free) $ _____
_____Adult guests @ $16 ($20 after 5/18) $ ___ 0
_____Child @$10 ($13 after 5/18) $ _____

Payment: $________ Total amount

___Check payable to University of Colorado

VISA___MasterCard #

Exp. Date ___ Signature
Please return this form and payment to: 
Natural Resources Law Center 
University of Colorado School of Law 
Campus Box 401 
Boulder, CO 80309-0401

Date rec’d
Paid____
D ue____
Ackn ___

Notebook (for non-attendees) and Tape Order Form

Note: Registrants get a notebook as part of their fee. Tapes of the conference are available for an additional fee. If you wish to 
order the materials apart from the conference, please indicate here:

Notebook of speakers’ outlines and materials X CA II G*4 Check payable to University of Colorado

Audio tapes: three days x $150 = $ VISA MasterCard
.Sales tax (within Colorado) 7.26% = $

Card #
Postage/handling _ j  j.UU

Total purchase = $ Exp. Date Signature

Print Name



Outdoor Recreation: Promise and Peril in the New West
June 8-10, 1998 • University o f Colorado School o f Law • Boulder, Colorado

One of the most significant trends in the realm of 
natural resources is the rapid escalation of outdoor rec­
reation pressures on western lands managed by federal, 
state, tribal, and local governments. Recent studies sug­
gest that over two-thirds of all Americans participate in 
some form of outdoor recreation, contributing approxi­
mately $350 billion annually to the gross domestic 
product and accounting for over 10 percent of all con­
sumer spending. Many parties, including national lead­
ers of the U.S. Forest Service, are actively embracing 
and encouraging this trend, arguing that outdoor recre­
ation promises future western economies and land/wa- 
ter-use practices that are more economically viable and 
environmentally benign than traditional extractive ac­
tivities. A growing number of voices, however, caution 
that the economic juggernaut of outdoor recreation is 
being founded upon a new class of environmental im­
pacts, subsidies, and user group conflicts.

Achieving the promise of a recreation-oriented future 
while managing the potential perils is one of the funda­
mental challenges facing the, communities of the New 
West, but is an area where policy-makers, resource man­
agers, interest groups, and the academic community 
have, until very recently, been notably quiet. This void 
will be addressed through this three-day conference, 
featuring a diverse and nationally known mix of out­
door recreation experts from federal, state, and local 
governments, the academic community, and the private 
sector.

General Information
Registration Fees, Scholarships, and Refunds

The total cost of the event is $525 if received by May 18, and 
$575 thereafter. For registrants employed by any level of govern­
ment—federal, state, tribal, or local—and for academics or not- 
for-profit groups, the fee is $260 ($300 after May 18). To register, 
return the attached form to the Center, or register by phone (303- 
492-1272) or Fax (303-492-1297), charging the fee to VISA or 
MasterCard. Sponsorships are currently being sought from re­
source agencies and other parties in order to allow the Center to 
offer partial registration scholarships to participants unable to 
afford the full registration fees. Interested parties should contact 
the Center to inquire about the availability of scholarships. Re­
funds, less $25, will be available to registrants canceling prior to 
May 18. Registrants canceling between May 19 and June 5 will be 
provided refunds less $50. No refunds are available after June 5.
Event Location

All sessions will be held in the Fleming Law Building on the 
University of Colorado campus in Boulder. Parties who require 
parking are encouraged to purchase a 3-day parking permit at a 
cost of $15.
Transportation and Lodging

All speakers and conference registrants receive a packet of infor­
mation describing transportation and lodging options. Boulder is 
served by Denver International Airport, approximately 45 miles 
from campus. Shuttle service to Boulder is available. Blocks of 
rooms have been reserved at several local hotels, including the 
University Club on campus, and in the dormitories located adja­
cent to the Law School.
Continuing Legal Education

20 hours of general CLE credits have been applied for with 
Colorado’s Board of Continuing Legal and Judicial Education.

Notebook and Tapes
All registrants receive the conference notebook. Other inter­

ested parties can purchase notebooks after the event for $75, or 
can obtain audio tapes of the conference for $150, plus handling 
and tax as applicable.
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strategies, while current Phase 2 activities 
feature the refinement of alternatives 
along with a programmatic environmen- 

*| tal impact statement (EIS). The draft EIS 
has recently been released, with a final 
EIS expected by December. Phase 3 is 
program implementation, an activity 
expected to take at least two decades and 
several billion dollars—much of which 
has already been committed through 
federal programs and California Proposi­
tion 204. It is expected that the “preferred 
alternative,” to be specified in the final 
EIS, will call for a wide variety of new 
management initiatives, including possi­
bly the construction of an “isolated con­
veyance facility” to better transport water 
around and through the Delta region.

Implementation of the CALFED 
Program promises to be a formidable 
challenge, requiring a variety of institu­
tional innovations. The Natural Re­
sources Law Center has been asked to 
investigate some of these challenges, spe­
cifically focusing on tentative proposals 
by stakeholders to establish one or more 
new organizations to implement the Pro­
gram. The establishment of an ecosystem 
restoration implementation organization 
is one idea currently under debate, as is a 

^related suggestion to potentially establish 
a permanent version of the CALFED 
body, since the existing CALFED entity 
is scheduled to terminate soon after the 
completion of Phase 2 planning activities. 
These ideas are highly controversial, in 
large part a reflection of the increasingly 
contentious nature of the overall 
CALFED Program. Ensuring that the 
needs of all major interests are adequately 
reflected in the preferred alternative and 
in the implementation strategy is the 
current challenge facing the Program.
The Center is working to address a small 
sub-set of these issues by focusing the 
attention of stakeholders and resource 
managers on the merits of different orga­
nizational strategies for Program imple­
mentation.

For more information about the Pro­
gram, contact CALFED at 916-657-2666 
or visit their web site at http:// 
calfed.ca.gov. For a more detailed discus­
sion of the origins of the Bay-Delta Ac­
cord, the Center offers Rieke’s The Bay 
Delta Accord: A Stride Toward 
Sustainability for $4 (plus $4 postage and 
handling).

/

Bay-Delta Program, cont.

how economic principles can work, gener­
ally, in promoting the efficient allocation 
of scarce resources to produce maximum 
social benefits. They then consider 
whether, due to the peculiar nature of 
water and instream versus offstream uses, 
special measures may or may not be 
needed to achieve maximum social ben­
efits. In support of the need for special 
measures, the authors suggest that one 
reason normal market mechanisms may 
not work to support instream flows is that 
benefits are enjoyed by many who are not 
directly involved in an instream flows 
transaction, a phenomenon dubbed by

Instream Flow, cont.

Through examples, the 
authors develop some 
helpful rules o f thumb 
for assessing the 
interaction o f instream 
flow protection 
measures and other 
water uses.

some economists as a “positive external­
ity.” For example, if The Nature Conser­
vancy were to purchase an irrigation water 
right in Arizona and convert it to an 
instream flow right to protect a specific 
reach of river, the water might be available 
to junior appropriators once it has passed 
the protected reach.

Chapters 5 and 6 move into an exami­
nation of contemporary state approaches 
to the issues involved in instream flow 
protection. Most Western states have 
confronted similar issues when developing 
a strategy for protecting or restoring 
instream flows: should they establish mini­
mum flow levels administratively or legis­
latively, or should they instead recognize 
instream flow water rights? How will 
instream flow protection be balanced with 
future demands on the resource? What 
method will be used to quantify minimum 
flow levels or instream rights?

In Chapter 5, the authors address the 
threshold issue of the role of different 
branches of state government. Although 
legislatures have been active in this area in 
many states, administrative programs and

even court decisions have contributed to 
the rules in place today. Chapter 5 ex­
plains the foundation for each state pro­
gram, which is sometimes related to state 
water law. For example, with no new 
legislation, Arizona’s instream flow pro­
gram was launched in the early 1980s 
upon the filing of a private application for 
instream flow water rights. The Depart­
ment of Water Resources, applying the 
same criteria it did to other applications, 
granted the permits. Approval was possible 
in part because of dicta in an earlier court 
decision implying that a diversion was not 
required under Arizona water law to estab­
lish a water right (McLellan v. lantzen 547 
P.2d 454 [Ariz. App. 1976]). The chapter 
also examines who may participate in 
instream flow protection, presenting in an 
easy to follow table how each western state 
addresses this issue.

In Chapter 6, the authors examine 
specific approaches for protecting instream 
flows. Setting aside or reserving a specific 
flow is one such approach, and is generally 
done by administrative or legislative ac­
tion. Washington, for example, authorizes 
water administrators to establish “base 
flows” for all the state’s perennial streams. 
Once base flows are established following 
formal rulemaking procedures, administra­
tors may close a stream to new appropria­
tions or subject new diversions to the 
minimum flow. The details of each state’s 
variation on these approaches are pro­
vided, allowing for meaningful compari­
son within each approach. Creatively, the 
authors have included the option of water 
transfers as a tool that can be used in some 
states to protect or enhance instream 
flows.

Recognizing that instream flow protec­
tion may engender a defensive posture 
from other water users, Chapter 7 takes on 
an important issue: What is the impact of 
instream flow protection measures on 
existing and future water users? While 
placement of this chapter between the 
discussion of state programs and the ex­
amination of federal programs seems a bit 
awkward, upon closer review, its location 
makes sense. The discussion deals specifi­
cally with the impact of protection strate­
gies undertaken by western states, and so 
has little to do with the later chapters on 
federal programs and approaches. The 
chapter considers the practical effect on 
other water uses from a river when states 
establish minimum flows or recognize 
instream flow water rights in that river. It 
also examines various scenarios resulting

continued on page 10
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from two types of transfers: (1) transfers of 
an existing offstream use to an instream 
use; and (2) transfers of offstream water 
rights that may affect instream water 
rights. Through examples, the authors 
develop some helpful rules of thumb for 
assessing the interaction of instream flow 
protection measures and other water uses. 
Through this chapter, unjustified fears 
should be calmed and more realistic effects 
understood. For example, anyone contem­
plating purchasing a water right junior or 
even senior to an instream flow right 
should be able to review this chapter and 
get a sense of the limitations and benefits 
they might expect in exercising or changJ 
ing the acquired water right.

Instream Flow, cont.

“The methods that have 
stim ulated the most 
conflict are those that 
have the potential to 
increase stream flows by 
imposing restrictions on 
unwilling parties, ”

In Chapters 8-10, the authors move 
into the complex realm of the federal role 
in instream flow protection. They recog­
nize that, as you move from state protec­
tion programs to federal programs, not 
only do you continue to excite fear in 
water users, but now add state concerns 
about sovereignty over water matters. 
While describing in detail the strong fed­
eral role today in instream flow protection, 
this underlying tension between federal 
and state authorities is an underlying 
theme. Chapter 8 looks at the legal foun­
dations for the federal role in managing 
and allocating water resources. It includes 
a discussion of both proprietary water 
rights and administrative authority, such 
as land management activities. In Chapter 
9, the authors consider the impact of 
federal water development projects on the 
timing and amount of instream flows. The 
authors note that the manner in which 
federal facilities are managed can have a 
significant impact on flow patterns and 
resources dependent on instream flows.

In the area of hydropower generation, 
Chapter 9 sets out operating rules and 
criteria for the major federal facilities, as 
well as federal oversight of private facili­
ties. The authors examine potential 
changes to hydropower operations that 
may improve flow regimes for some re­
sources, including the remarkable March 
1996 high flows released from Glen Can­
yon Dam. Continuing the theme of state- 
federal authority, Chapter 9 also discusses 
the current case law on the relative roles of 
Federal Energy Regulatory Commission 
and the states in establishing minimum or 
instream flows. This tension of state versus 
federal authority to establish instream 
flows is again taken up in Chapter 10, 
where the authors bring in the Clean W a­
ter Act and other federal environmental 
laws and programs that directly or indi­
rectly affect instream flows.

In their concluding chapter, the au­
thors summarize methods used to protect 
instream flows, pull together some themes 
that permeate the preceding chapters, and 
offer their views on how to achieve a rea­
sonable balance between instream and 
offstream uses. After reviewing the meth­
ods described in the book, they acknowl­
edge the controversy surrounding virtually 
all of these methods. They then seek to get 
to the heart of most objections, conclud­
ing that “the methods that have stimulated 
the most conflict are those that have the 
potential to increase stream flows by im­
posing restrictions on unwilling parties.” 
Beyond this, some have objected to 
instream flow programs because they may 
limit future diversions and therefore im­
pact economic activities. For these and 
several other common objections, the 
authors in Chapter 11 lay out a wide range 
of thoughtful considerations. The com­
plexity of the issues is revealed, and no 
easy solutions offered. Rather, through 
raising and dissecting common concerns, 
the authors provide for us all the first steps 
toward using our collective ingenuity in 
finding a “worthy balance in the use of our 
water resources.”

Register Now for the 
Remaining Spring Hot 
Topics Programs

Two “Hot Topics” programs remain on^l 
the spring schedule. The first of these 
programs is scheduled for Wednesday,
April 29, and will feature Eric Kuhn, 
Secretary and General Manager of the 
Colorado River Water Conservation Dis­
trict, and Robert Wigington of The 
Nature Conservancy. Kuhn and 
Wigington will discuss the Recovery 
Implementation Program for Endangered 
Fish Species in the Upper Colorado River 
Basin, focusing on the programmatic 
biologic opinion for water depletions 
above the 15-mile reach of the Colorado 
River in the Grand Valley. By April, the 
most recent round of negotiations on this 
programmatic opinion should either be 
close to producing an agreement or break­
ing down. Dan Luecke, Director of the 
Rocky Mountain Regional Office of the 
Environmental Defense Fund and a Natu­
ral Resources Law Center Advisory Board 
member, will moderate the discussion.

The final spring Hot Topics event will 
occur on Wednesday, May 27, and will 
feature the work of the Center’s current El 
Paso Energy Corporation Law Fellow:
Joyce Colson. Colson is investigating the (Qi 
differences of opinion between oil and gas 
producers and the Minerals Management 
Service (MMS) concerning federal royalty 
valuation procedures. In addition to cri­
tiquing the current valuation system,
Colson will discuss the M M S’s recent 
proposals to change the methodology for 
royalty payments, recent litigation by 
states on this issue, and her suggestions for 
reform.

For more information on the substan­
tive nature of these events, contact 
Kathryn Mutz at (303) 492-1287 or 
kathryn.mutz@colorado.edu. For registra­
tion information, contact the Center at 
(303) 492-1272 or 
NRLC@Colorado.Edu.
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Recent Publications
' To order or for more information, please call, 

write, or fax the Center. Checks should be 
payable to the University of Colorado.
Postage and handling charges:

$4 for orders $20 and under 
$6 for orders $21—$50 
$8 for orders $51-$100  
$ 10 for orders over $ 100 

International, rush, or especially large orders 
may require additional handling costs.
Sales tax (only within Colorado):

Tax, City of Boulder, 7.26%
Tax, Boulder County (not City), 4.15%  
Tax, Denver metro area, 3.8%
Tax within the rest of Colorado, 3%

Contact the Center for a full list of 
publications.

Books:
BK06 Controlling Water Use: The Unfinished

Business o f Water Quality Protection, David 
H. Getches, Lawrence J. MacDonnell, 
Teresa A. Rice, 1991, $25.

BK04 Proceedings o f the Sino-American Confer­
ence on Environmental Law, Beijing, 1987, 
1989, $12.

BK03 Water and the American West: Essays in 
Honor o f Raphael J. Moses, David H. 
Getches, ed. 1988, $15.

BK02 Tradition, Innovation &  Conflict:
Perspectives on Colorado Water Law,

j  MacDonnell, ed. 1987, $12.

Western Water Policy Discussion 
Series Papers
DP01 “Values and Western Water: A History of 

the Dominant Ideas,” Wilkinson, 1990, 
$ 10.

DP02 “The Constitution, Property Rights and 
The Future of Water Law,” Sax, 1990, 
$ 10.

DP03 “Water &C the Cities of the Southwest,” 
Folk-Williams, 1990, $10.

DP04 “Water Rights Decisions in Western
States: Upgrading the System for the 21st 
Century,” Shupe, 1990, $10.

DP05 “From Basin to ‘Hydrocommons’:
Integrated Water Management Without 
Regional Governance,” Weatherford, $10.

DP06 “Water, The Community and Markets in 
the West,” Ingram & Oggins, $10.

Two Center books have been published 
by and are available from Island Press, 
Dept. RLN (1-800-828-1302). (Please do 
not order from  the C enter):

Searching O ut the Headwaters: Change and  
Rediscovery in Western W ater Policy, Sarah 
F. Bates, David H. Getches, Lawrence J. 
MacDonnell, and Charles F. Wilkinson, 
1993.
N atu ral Resources Policy and  Law: Trends 

| an d  Directions, ed. by Lawrence J. 
MacDonnell and Sarah F. Bates, 1993.

DP07 “Water Law and Institutions in the
Western United States: Early Develop­
ments in California and Australia,” Maass,
1 9 9 0 , $10.

DP08 “The Changing Scene in the American
West: Water Policy Implications,” Schad,
1 9 9 1 ,  $10.

DP10 “Implementing Winters Doctrine Indian 
Reserved Water Rights,” Chambers & 
Echohawk, 19 9 1 ,$ 10 .

Public Land Policy Discussion 
Papers Series
PL01 “People as Part of Ecosystems: The Case 

of Rangeland Reform,” Prof. William E. 
Riebsame, 1996, $10.

PL02 “Sustainability and Beyond,” Prof. Dale 
Jamieson, 1996, $10.

PL03 “Conservation Biology and U.S. Forest 
Service Views of Ecosystem Management 
and What They Imply About Policies 
Needed to Achieve Sustainability of 
Biodiversity,” Prof. David W.
Crumpacker, 1996, $10.

PL04 “Issues Raised by Economic Definitions of 
Sustainability,” Richard W. Wahl, 1996. 
$ 10.

PL05 “Public Land: How Much is Enough?” 
Prof. Dale Oesterle, 1996, $10.

Occasional Papers Series
OP37 “The Western Watershed Movement: A 

Primer,” Douglas Kenney, 1997, $10.
OP36 “New Options for the Lower Colorado 

River Basin,” Lawrence J. MacDonnell, 
199 6 ,$ 10 .

OP35 “The Law of the Colorado River: Coping 
with Severe Sustained Drought,”
Lawrence MacDonnell, David Getches, 
William Hugenberg, Jr. 1995, $10.

OP34 “Deregulation of the Energy Industry,” 
Elizabeth Pendley, 1995, $10.

OP33 “Comparison of Coalbed Methane
Statutes in the Federal, Virginia and West 
Virginia Jurisdictions,” Elizabeth 
McClanahan, 1994, $10.

OP32 “Conserving Biodiversity on Private
Land,” Prof. David Farrier, 1993, $10.

OP31 “Towards Integrated Environmental
Management: A Reconnaissance of State 
Statutes,"Prof. Stephen Born, 1993, $10.

Western Lands Reports
WL01 “The Western Public Lands: An 

Introduction,” Bates, 1992. $10.
WL02 “Discussion Paper: The Changing 

Economics of the Public Lands,” 
MacDonnell, 1993, $10.

WL03 “Discussion Paper: The Changing
Management Philosophies of the Public 
Lands,” Bates, 1993, $10.

WL04 “Discussion Paper: Managing for
Ecosystems on the Public Lands,” Bates, 
1993 ,$10 .

WL05 “Discussion Paper: Public Lands 
Communities,” Bates, 1993. $10.

WL06 “Discussion Paper: State and Local Public 
Lands,” Rice, 1993, $10.

Research Reports
RR 17 “Innovations in Forestry: Public

Participation in Forest Planning,” 1997, 
$1, including postage.

RR 16 “Restoring the Waters,” Natural Resources 
Law Center, 1997, $5, including postage.

RR 15 “Resource Management at the Watershed 
Level: An Assessment of the Changing 
Federal Role in the Emerging Era of 
Community-Based Watershed Manage­
ment,” with Appendix entitled, “Regional 
Water Resources Management in the 
Western United States: A Historical 
Review of Institutional Issues and 
Experimentation,” Kenney, 1997, $15.

RR14 Restoring the West’s Waters: Opportuni­
ties for the Bureau of Reclamation, 
Lawrence MacDonnell, 1996, $35.

RR13 The Watershed Source Book: Watershed- 
Based Solutions to Natural Resource 
Problems, Elizabeth Ann Rieke, Teresa 
Rice, Wendy Rudnik, 1996, $25.

RR12 “Water Banking in the West,” Lawrence 
MacDonnell, Charles Howe, Kathleen 
Miller, Teresa Rice and Sarah Bates,
1994, $18.

R R11 “Agricultural to Urban Water Transfers in 
Colorado: An Assessment of the Issues 
and Options,” Teresa Rice and Lawrence 
MacDonnell. 82 pgs. 1993, $12.

RR09 “Recreation Use Limits and Allocation on 
the Lower Descutes,” Bates, 1992, $10.

RR08 “Facilitating Voluntary Transfers of
Bureau of Reclamation-Supplied Water,” 
Lawrence J. MacDonnell and others, Vol. 
I, 132 pgs. ($12) & Vol. II, 346 pgs. 
($18), or both volumes for $25, 1991.

RR07 “Wetlands Protection &C Water Rights,” 
MacDonnell, Nelson, Bloomquist, 1990, 
$ 10.

RR06 A “Transfer of Water Use in Colorado,” 
Chap. 3 of The Water Transfer Process as 
a Management Option for Meeting 
Changing Water Demands: A Six-State 
Study, MacDonnell, 1990, $10.

Conference Materials
These materials are certified for Home Study
CLE credit by the Colorado Board of Continuing
Legal and Judicial Education.

CF22 “Dams: Water and Power in the New 
West,” June 2 -4 , 1997, notebook $75, 
audiotapes, $150

CF21 “The National Forest Management Act in 
a Changing Society 1976 — 1996,” 
September 16 -18 , 1996, notebook $75, 
audiotapes, $150

CF20 “Biodiversity Protection: Implementation 
and Reform of the Endangered Species 
Act,” June 8 -12 , 1996, notebook $75, 
audiotapes, $ 150

C F19“Challenging Federal Ownership and
Management: Public Lands and Public 
Benefits,” Oct. 11-13, 1995, notebook 
$60, audiotapes, $125

C F18 “Sustainable Use of the West’s Water,” 
June 12-14, 1995, notebook $75

CF16 “Regulatory Takings and Resources: What 
are the Constitutional Limits?” June 13- 
15, 1994, notebook $75; audiotapes $150

Limited/Special Orders:
CWL Colorado Water Law, 3 vol, George 

Vranesh, $95.
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is to promote a sustainable society through 
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