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A FAIR, COOPERATIVE AND SCXENMBICALLY SOUND APPROACH
TO IMHfcOVING THE ENDANGERED S P E O iS ACT

m m oB ucnoN
The Clinton Administration is announcing a paciage o f improvements to carry out the
Endangered Spedes Act (ESA) in & fair, efficient and scientifically sound manner. These
improvements build on the existing law to provide effective conservation of threatened and
endangered species and fairness to people through innovative, cooperative, and comprehensive
approaches.
The Administration believes tiiat this nation needs to maintain its commitment to conserve
imperiled spedes for the benefit o f future generations as well as our own. The Endangered
Spedes Act is a landmark environmental law enacted 20 years ago to preserve the ecosystems
upon which endangered and threatened spedes and people depend. The law has been responsible
for improving populations o f declining spedes throughout die United States and has served as
a model for international conservation efforts. The bald eagle, grizzly bear, and Aleutian
Canada goose have been recovered from the brink o f extinction and are approaching recovery.
California condors and red wolves have .been returned to the wild and are improving
dramatically. American alligators, Arctic peregrine falcons, gray whales, and brown pelicans
no longer need the A ct’s protection and have been removed from the list o f threatened and
endangered spedes. Overall, nearly 40 percent of the plants and animals protected under the
Endangered Spedes Act are now stable or improving as a direct result of recovery efforts.
Although this nation has made considerable progress with endangered species conservation over
the past twenty years/ die task is not complete. To ensure that threatened and endangered
spedes are protected and recovered, the Administration believes feat the ESA needs to remain
a strong, effective conservation tool.
A t the same time, the Administration recognizes that implementation of die ESA should be
improved by building stronger partnerships with S&tes, local governments, private industry, and
individuals; by cyfreising greater administrative flexibility to minimize socio-economic effects
and assure fair treatment for landowners; and by reducing delay and uncertainty for States, local
governments nriyate industry, and individuals.
The ESA provides .a number o f mechanisms—seldom used in the past—to resolve or avoid
apparent conflicts .between .the needs of species threatened with extinction and the short-term
demands o f our jociety. In the last year, the Administration, working with non-Federal
partners, hag launched a . series o f initiatives to improve die ESA’s ■'effectiveness while
minimizing its impact on people and their livelihoods. There will be other similar initiatives
which together m ark the beginning of a new approach to .preserving ecosystem health and
sustainability, one that looks to the future with comprehensive efforts to avoid crisis management
and unpredictable piecemeal approaches.
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For example, President Clinton convened a Forest Conference in Portland, Oregon, to address
environmental and economic issues asy*^8^ with management o f Federal forest lands in
California, Oregon, and Washington. In the 18 months following that conference, the
A d m in is tr a tio n developed and has begun to implement a balanced Forest Plan which will
preserve the northern spotted owl and die sustain die economy o f timber communities in the
Pacific N orthw est The Forest Plan will help prevent other species that depend on latesuccessional forests, including salmon and related fish species, from declining to the point where
they need die protection o f the ESA.
In another example, die Department of the Interior has published several special rules (called
. "4(d) rules” after the section o f the ESA that authorizes diem), which allow development of
private lands to proceed while protecting threatened species. A special 4(d) rule developed for
the coastal California gnateatchcr defiers ESA requirements to a State planning process because
this process will conserve the gnatcatcher and all other species that depend on the same habitat
while allowing residential development to continue. In the States o f Washington and California
we have proposed a 4(d) rule which will generally exempt landowners with less than 80 acres
of forestland from the A ct's prohibitions on incidental take o f spotted owls.
The Departments o f the Interior and Commerce have joined with other Federal agencies to help
prevent species from becoming threatened or endangered as a result o f actions by these agencies.
For example, on January 25, 1994, the U.S. Fish and W ildlife Service, Bureau of Land
Management, National Park, National Marine Fisheries Service entered into a Memorandum of
, Understanding (MOU) initiated by die U.S. Forest Service to conserve candidate and proposed
/
species. The Forest Service and the Fish and Wildlife Service quickly applied this MOU by
signing a cooperative agreement to protect a rare species of salamander, which lives only on the
ridges of the Shenandoah Mountains of Virginia and West Virginia. The cooperative agreement
on the salamander was designed to stabilize and protect populations o f the salamander on the
George Washington National Forest so that the Fish and W ildlife Service will never have to list
it as threatened or endangered.
The Department o f the Interior has entered into three cooperative agreements with private
industry to protect the red-cockaded woodpecker in the southeastern United States. These
agreements, which have been signed with Georgia-Pacific Corporation, Hancock Timber
Resource Group, and International Paper Company, make significant contributions toward the
recovery o f the woodpecker and w ill also benefit all o f the species occurring in the longleaf pine
ecosystem. Because these cooperative agreements benefit both die woodpecker and the timber
companies, four other companies are in the initial stages of negotiating cooperative agreem ents
with the Interior Department.
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t e n p r in c i p l e s f o r f e d e r a l e n d a n g e r e d s p e c ie s a c t p o l i c y

Ten principles guide the Administration's effort for reforming and implementing die Endangered
Species Act:
1.

Base ESA decisions on sound and objective science.
Federal Endangered Species Act policy must be baaed objecdvelv on die best scientific
information available.

2.

M inimize social and economic Impacts.
The ESA m ust be carried out in a maimer that avoids unnecessary social and economic
impacts upon private property and the regulated public, and minimizes those impacts that
cannot be avoided, while providing effective protection and recovery of endangered and
threatened species.

3.

Provide quick, responsive answ ers-and
The ESA must be carried out in an efficient, responsive and predictable manner to avoid
unnecessary social and economic impacts and to reduce delay and uncertainty for Tribal,
State and local governments, the private sector and individual citizens.

4.

T reat landow ners fairly and with consideration.
The ESA must be administered in a manner that assures fair and considerate treatment
for those whose use o f property is affected by its programs.

5.

C reate incentives fo r lan& m m m to conserve grades.
Cooperation with landowners in protecting and recovering species should be encouraged
through use o f incentives.

6.

M ake effective use of lim ited public and private resources bv focusing on groups qf
species dependent nn th e same habitat.
To make effective use o f limited resources, priority ihould be given to multi-species
listings, recovery actions and conservation planning.
Prevent species from becom ing endangered nr.threatened.
In carrying out its laws and regulations, the Federal Government should seek to prevent
species from declining to the point at which they must be protected under the ESA.

PROTECTING AMERICA’S LIVING HERITAGE:
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8.

m

*«I*i \v

recover and de-lkt threatened and widungcred species.

The ESA’s goal o f bringing species back to the point at which they no longer require the
A ct's protection should be achieved as expeditiously as practicable.
9.

Prom ote efficiency and consistency.
The ESA should be administered efficiently and consistently within and between the
Departments o f Commerce and the Interior.

10.
ULi

le state, trib al and local governments with opportm iltles to
ig out the ESA.

p Ih v

a greater role

Building new partnerships and strengthening existing ones with state, tribal, and local
governments is essential to each o f die nine previous principles and to the conservation
of species under the ESA in a fair, predictable, efficient and effective manner.

A FAIR, COOPERATIVE AND SCIENTIFICALLY SOUND APPROACH TO IMPROVING
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A PACKAGE O F REFORM S TO IM PROVE TH E ENDANGERED SPECIES ACT
The Clinton Administration is announcing a package o f reforms and proposed reforms that will
have an immediate and positive effect cm how die ESA is implemented throughout the Nation.
This package builds on the ten principles set forth above. It describes administrative actions that
have been taken or will be taken in the near future by the U .S. Fish and W ildlife Service (FWS)
and the National M arine Fisheries Service (NMFS). And the package identifies ways in which
implementation o f die ESA could be improved through legislative action by the Congress.

1.

Base ESA Decisions on Sound and Objective Science.
Issue D efinition : Concerns exist that decisions made undo* the ESA have not always
been objective or based cm the best available scientific information.
Administration Position: Federal Endangered Species Act policy must be based
objectively on the best scientific information available. Therefore the Administration has
initiated the following reforms:
►P eer review and inform ation standards. To ensure that Endangered Species Act policy
is based on the best scientific information available, the NMFS and the FWS have issued
a joint policy directive requiring independent scientific peer review o f all proposals to
list species and all draft plans to,recover species within the timeframes required by the
ESA. A separate directive establishes more rigorous standards for the kinds of scientific
information used in making ESA decisions.
►L istin g p etitio n standards. The NMFS and the FWS have published draft guidelines
for public review and comment that would set tougher, uniform standards for the
scientific determination that there is "substantial information” to propose a species for
listing and would place more burden on the petitioner to show that the action may be
warranted.

2.

M inim izfSocial and Economic Impacts,
Issue D efinttion: The ESA has been criticized for not giving greater consideration to
the social
economic consequences of listing species under the A c t
Administration P ari •IM The ESA must be carried out in a ’banner that avoids
unnecessary sodaland economic impacts upon private property a ^ the regulated public,
and m inim izes those impacts that cannot be avoided, while providing effective protection
arid recovery ofreadangercd*and threatened species.. Therefore, the .Administration has
initiated or-supports -the following .reforms:
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►Recovery plan dcvtlopm enf and im plem entation. The FWS and the NMFS have issued
a policy directive on recovery planning that w ill.require that any social or economic
impacts resulting from implementation of recovery plans be minimized. To help ensure
{hat fhi<e goal is achieved^ this directive requires the NMFS and die FWS to scientifically
identify the recovery needs o f a species and then involve representatives o f affected
groups and provide stakeholders with an opportunity to participate in developing and
implementing approaches to achieve that recovery. It also will require that diverse areas
o f expertise be represented on recovery teams.
►G reater fle x ib ility . Flexible and creative approaches are necessary to prevent
threatened species from becoming endangered and to provide the impetus to recover
them. The CONGRESS should restore die distinction between a threatened species and
z an endangered species, which was originally intended, by providing the Secretary with
X
flexibility to use, in consultation with the States, a wide- range o f administrative or
regulatory incentives, prohibitions and protections for threatened species.
►Landow ner provisions. The policies outlined below to give landowners quick answers
and certainty and to treat landowners fairly will minimize social and economic impacts
to the private sector.

3.

Provide Q uick, Responsive Answers and C ertainty to Landow ners.
Issue D efinition : Concerns have been expressed by landowners and others that delay
and uncertainty in ESA decisions unnecessarily frustrate development and land use.
Administration Position: The ESA must be carried out in an efficient, responsive and
predictable manner to avoid unnecessary social and economic impacts and to reduce delay
and uncertainty for Tribal, State and lo ^ l governments, the private sector and individual
citizens. Therefore, the Administration has initiated or supports foe following reforms:
+E arly identification o f allowable activities. A joint FW S/NMF5 policy directive has
been issued that requires foe Services to identify, to foe extent known at final listing,
specific activities that are exempt from or that will not be affected by foe section 9
prohibitions o f foe ESA concerning "take" o f listed species. In addition,'this directive
requires foe identification o f a single point o f contact in & region to assist foe public in
determining whether a particular activity would be prohibited under the ESA. These
initiatives will help educate foe affected publics,' as well as iner w y certainty-ffgapting
foe effect o f species listings on proposed or ongoing activities.
►Stream lining habitat conservation planning. T he FWS aridthe NMFS have published
a draft habitat conservation planning handbook for public review *and comment. It is
intended to provide quicker and more consistent answers to applicants for in c id en ta l take
permits. These permits allow economic use o f private land for those who develop a
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conservation plan under the requirements of section 10 of the ESA. The draft handbook
recognizes three categories o f habitat conservation plans based on the level of impact to
the conservation o f species (high, medium, or low impact). It requires simplified
procedures and faster permitting far low and medium impart plans.
►"No surprises\ A policy o f "No Surprises" has been issued by the FWS and the
NMFS in habitat conservation planning under section 10 of the ESA. Under the policy,
landowners who develop an approved habitat conservation plan for any endangered or
threatened species will not be subject to later demands for a larger land or financial
commitment if die plan is adhered to-even if the needs o f any species covered by the
plan increase over time. A landowner who agrees to provide for the long-term
conservation o f listed species in accordance with an approved habitat conservation plan
is assured that activities on the land can proceed without having any additional mitigation
requirements imposed, except as may be provided under the terms o f the plan itself.
Consequently, this policy provides the necessary assurances to landowners who are
engaged in development activities over a period o f many years that their habitat
conservation planning permits will remain valid for the life of the permits.
►C ertainty fo r m uM -spedes planning. The CONGRESS should provide additional
certainty to landowners who develop approved habitat conservation plans that protect
non-listed species as well as listed species. Landowners who have satisfactorily
demonstrated that they will protect candidate species or the significant habitat types
within the area covered by a habitat conservation plan should be assured that their land
use activities will not be disrupted if the candidate species or additional specific species
not covered by the plan but dependent upon the same protected habitat type are
subsequently listed undo* the ESA.

4.

T reat Landow ners Fairly a n d W ith ConsitioatioBU
The ESA has been criticized for placing an unfair burden on
I ssue,
landowners, particularly small landowners*
Administration Position: The ESA must be administered in a manner that assures fair
and considerate treatment for those whose use o f property is affected by its programs.
Therefore the Administration has initiated or supports the following reforms:
* G reater Federal responsibility. The Administratingi is emphasizing the importance of
having each Federal agency fully meet its.responribilitiesibr conserving species in order
'to reduce im pacts ^to private lands. It is facilitating ieoooornic use .of private land by
placing additiohaHederal lands m protection; by Requiring m ilitary lands when bases are
closed by strolling existing federal lands-in .habitat reserves, and b y arranging for
purchases o f R TC lands.

PROTECTING AMERICA'S LIVING HERITAGE:

* Presum ptions in fa v o r o f sm all landowners and low im pact activities. F or threatened!
swedes we will propose regulations that allow land use activities by landowners that!
result in incidental take and individually or cumulatively have no lasting effect on the i
likelihood o f the survival and recovery of a species and,'therefore, have only negligible
adverse effects. In particular, the following activities would not be regulated under this l
proposal:
'i
------- activities on tracts o f land occupied by a single household and used solely
for residential purposes;
j
------

one-time activities that affect five acres o f land or less o f contiguous!
property if that property was acquired prior to the date o f listing; and
activities that are identified as negligible.

In cases in which the cumulative adverse effects of these exempted activities are likely!
to be significant, die Secretary would be required to issue a special rule. The Secretary i
also would be required to consider issuing a special rule to exempt activities on tracts I
o f land larger than 5 acres that are also likely to be negligible.
The CONGRESS should extend this flexibility to include activities that result in
incidental taka of endangered species and the CONGRESS should provide that incidental I
take activities undertaken pursuant to an approved state conservation agreement (see i
recommendations under poin t 010) are not regulated.

C reate Incentives fo r Landow ners to Conserve Species.
Issue Definition : Concern has been expressed that current implementation of the ESA!
fails to provide incentives' for species conservation or even discourages such!
conservation.
Administration Position: Cooperation w ith landowners in protecting and recovering!
species should be encouraged. Therefore, die A dm inistration will support or has
already initiated the following reforms:
* Incentives fo r voluntary enhancem ent The FWS and the NMFS will provide
incentives to landowners who voluntarily agree to w hanw the habitat on their lands by
insulating them fioiii restrictions if they later need to bring their land back to its previous!
condition. Landowners often'are
m^managing their lands in ways that have!
as a by-product substantial ^benefit to threatened and endangered species. However,!
landowners currently are reluc&nt to'm anage their land* in this .manner because they are!
concerned that any subsequent reduction 'h r quantity .or quality o f the'im proved habitat
would result in a violation o f .the ESA. The proposed policy would apply only to those I
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situations in which it is possible to measure a conservation benefit to a species from
habitat improvements. In those cases, landowners would not be penalized for having
marie those improvements.
►Incentives provided by other landowner provisions. In addition, the "No Surprises"
policy and the proposed legislative action to encourage landowners to participate in
habitat conservation planning to protect multiple species will provide significant
incentives for landowners to conserve species.

6.

M ake Effective Use of lim ite d Public and Private Resources by Focusing on Groups
of Species D ependent on th e Same H abitat,
I ssue D efinition : The ESA has been criticized for placing too much emphasis on single
species and not enough emphasis on groups of species and habitats.
Administration Position: To make effective use of limited public and private resources,
priority should be given to multi-species listings, recovery actions and conservation
planning. Therefore, the Administration has initiated or supports the following reforms:
* M ulti-species conservation em phasis. The FWS and the NMFS have adopted a policy
that emphasizes cooperative approaches to conservation of groups o f listed and candidate
species that are dependent on common habitats. It directs that multi-species
listing decisions should be made where possible and that recovery plans should be
developed and implemented for areas where multiple listed and candidate species occur.
The policy further emphasizes the importance o f integrating federal, state, tribal, and
private efforts in cooperative multi-species efforts under the ESA.
►H abitat conservation and recovery planning. In addition, the habitat conservation
planning and recovery planning policies in this package encourage multi-species and
habitat-based conservation efforts.

7.

Prevent Species Frixn Becoming Endangered or Threatened.
Tssrm D fptnttton: Federal land-managing agencies, States, and others have expressed
strong interest in having greater opportunities to put conservation measures in place that
would rem ove threat* to species and make their listing unnecessary.
Administration Position: In carrying out its laws and regulations, the Federal
Government should seek to prevent species from declining to. the point at which they
iQngf b c jT P tffctgd. -ftnHw the ESA. Therefore die Administration has initiated the
following reform s:

PROTECTING AMERICA'S LIVING HERITAGE:
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►F edem l/State conservation o f im periled species. The Forest Service, BLM, National
Park Service, FWS and NMFS have signed an agreement with the International
Association o f Fish and W ildlife Agencies that establishes a federal-state framework to
enriperatft in efforts to reduce, mitigate, and potentially eliminate die need to list species
under the ESA.
►P re-listing conservation agreem ents. The NMFS and the FWS have published draft
guidance for public review and comment that encourages and sets uniform standards for
the development o f pre-listing conservation agreements with other parties to help make
the listing o f species unnecessary. The guidance also is intended to clarify the role of
the FWS and NMFS in conservation of candidate species and ensure that there is regular,
periodic review of the status o f candidate species to help prevent their further decline.
►H abitat conservation planning fo r non-tisted spedes. Providing additional certainty,
as recommended above, to landowners who participate in habitat conservation plans that
protect non-listed species as well as listed species will help prevent species from
becoming threatened or endangered.

8.

Prom ptly Recover and De-list Threatened and Endangered S p ecie.
Issue D efinition : Concerns have been expressed that too little emphasis is placed on
recovering and de-listing species once they have been listed.
Administration Position: The goal of the ESA is to bring species back to the point at
which they no longer require the Act’s protection. Specifically, the Administration
supports the following reforms to promptly restore threatened and endangered species to
healthy status and then promptly de-list them:
►'E ffective recovery. Recovery should be the central focus o f efforts under the ESA.
Plans for the recovery of listed species should be more than discretionary blueprints.
They should be meaningful and provide for implementation agreements that are legally
binding on all parties. They should prescribe those measures necessary to achieve a
species’ recovery in as comprehoisive and definitive manner as possible in order to
provide greater certainty and quicker decisions in meeting the requirements o f die ESA.
The CONGRESS should ensure that recovery planning:
------

articulates definitive recovery objectives for populations (including levels
that would initiate down-listing or de-listing) based on the best available
scientific information and the other requirements o f the ESA;

------- provides all jurisdictional entities and stakeholders an opportunity to
participate in devdopm eit and implementation o f the plan;

A FAIR, COOPERATIVE AND SCIENTIFICALLY SOUND APPROACH TO IMPROVING
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Vk to m in im iz e any social or economic impacts that may result from
implementation;
w

emphasizes multi-species, habitat-based approaches;
is exempted from NEPA if the planning process is equivalent to that
required by NEPA;
facilitates integration o f natural resource and land management programs
at all jurisdictional levels; and
------

identifies specific activities or geographic areas feat are exempt from or
feat will not be affected by fee section 9 prohibitions of the ESA
concerning "take” of species covered by a plan.

The CONGRESS should improve fee recovery planning process under the ESA by
requiring all appropriate state and federal agencies to develop one or more specific
agreements to implement a recovery plan. Upon approval of an implementation
agreement by each of fee appropriate state and federal agencies, fee agreement should
be legally binding and incorporated into fee recovery plan. Recovery plans and
implementing agreements should be reviewed and updated on a regular basis. An
incentive should be created for federal agencies to approve implementation agreements
by providing an easier, quicker section 7 process. Such implementation agreements
should:
expedite and provide assurances concerning fee outcome of interagency
consultations under section 7 and habitat conservation planning under
section 10 of fee ESA;
ensure feat actions taken pursuant to fee agreement meet or exceed fee
requirements of fee ESA; and
require that each appropriate aneaev feat «pn» an agreement conrnlv wife
its terms.

>More rational process fo r designating critical Jiabtiat, The CONGRESS should
modify, fee timing pfieritiqal habitat designations so feat feev-resultirom fee recovery
planning process. Specifically:
------

Designation o f critical habitat should be based on me current standards of
fee ESA and fee specific recommendations in recovery plans.

PROTECTING AMERICA’S LIVING HERITAGE:
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Designation should occur concurrently with recovery plan approval, rather
than the current requirement that it be designated at the time o f listing.

►Prom pt dow n-listing and de-listing. Prompt down-listing and de-listing o f species
when w&ianted are critical to die success o f die ESA. The CONGRESS should give
these actions emphasis equal to that o f listing. Specifically:
------

Down-listing or up-listing should be done administratively based on
criteria in a recovery plan that meet the standards o f the ESA and should
not be subject to die current process required for listing, de-listing and
changes in status of a species.

——

The de-listing process should be triggered when the criteria established by
a recovery plan are m et

►Recovery planning deadlines. The FWS and the NMFS adopted a policy that requires
completion of a draft recovery plan within 18 months o f listing and a final recovery plan
within 12 months o f completion of the draft plan.
►A ffirm ative species conservation by Federal agencies. Fourteen federal agencies have
entered into an unprecedented agreement to improve efforts to recover listed species.
Each agency has agreed to identify affirmative opportunities to recover listed species and
to use its existing programs or authorities toward that end.

9.

Prom ote Efficiency and Consistency.
Issue definition : The FWS and die NMFS have been criticized for carrying out the
ESA inconsistently and inefficiently.
Administration Position: The ESA should be administered efficiently and consistently
within and between the Departments o f Commerce and the Interior. Therefore, the
Administration has initiated the following reforms:
>Jo in t N M FS/FW S standards and procedures. The NMFS and the FWS are committed
to administering the ESA in an efficient and consistent manner so that the public always
gets one answer from the two agencies and from d iffe r e n t offices within the same
agency. The agencies will standardize their policies ana procedures through issuance of
joint orders, guidance, regulations, and increased training. Consequently; each policy
identified in this package is being implemented or proposed jointly by the FWS and the
NMFS.

A FAIR, COOPERATIVE AND SCIENTIFICALLY SOUND APPROACH TO IMPROVING
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►Jo in t section 7 consultation policies and procedures. H ie FWS and NMFS, for
example, have published a draft handbook for public review and comment that will
standardize the policies and procedures governing section 7 consultations between the
Services and other federal agencies concerning actions by those federal agencies that may
affect a listed species.
►N ational fed era l w orking groups. H ie agreement by 14 Federal agencies identified
above established a national interagency working group to identify and coordinate
improvements in Federal implementation o f the ESA, including identification and
resolution o f issues associated with interagency consultations undertaken pursuant to
section 7(a)(2) o f the A ct

10.

Provide S tate, T ribal, and Local Governments with O pportunities to Piay_a G reater
Role in C arrying O ut the ESA.
Issue D efinition : State, tribal, and local governments have expressed strong interest
in greater utilization of their expertise and in playing a greater role in the ESA’s
implementation.
Administration Position: Building new partnerships and strengthening existing ones with
state, tribal, and local governments is essential to achieving the ESA’s goals in a fair,
predictable, efficient and effective maimer. Therefore, the Administration has initiated
and will support the following reforms to establish a new cooperative federal-state
relationship to achieve the goals of the ESA:
►P articipation o f Indian tribal governm ents. The Departments o f the Interior and
Commerce will, in consultation with Indian tribal governm ents, propose a policy
directive to clarify the relationship o f Indian tribal governments to the ESA and to
provide greater opportunities for die participation of these governments in carrying out
the A ct
►P articipation o f State fis h and wUdhfe agencies. The FWS and the NMFS have issued
a policy directive to their staff which recognizes that State fish and wildlife agencies
generally have authority and responsibility for protection and management o f fish,
wildlife and their habitats, unless preempted by Federal authority, and that State
authorities, expertise and working relationships with local governments and landowners
are ftswntinl to achieving die goals of the ESA. The policy directive, therefore, requires
that State expertise and inform ation be used in pre-listing, listing, consultation, recovery,
and conservation p lanning. It further requires that the Services encourage the
participation o f State agencies in the development and im plem dtation o f recovery plans.

PROTECTING AMERICA'S LIVING HERITAGE:
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^F acilitate State efforts to retain m anagem ent authority. The CONGRESS should
provide a State with opportunities and incentives to retain its jurisdiction over management
of a threatened or endangered species within its jurisdiction. Specifically:
------

To encourage states to prevent the need to protect species under the ESA,
the Er should explicitly encourage and recognize agreements to conserve
a species within a state among all' appropriate jurisdictional state and
federal agencies. If a state has approved such a conservation agreement
and the Secretary determines that it will remove the threats to the species
and promote its recovery within the state, then die Secretary should be
required to concur with the agreement and suspend die consequences
under the ESA that would otherwise result from a final decision to list a
species. The suspension should remain in place as long as the terms or
goals of the agreement are being m et The Secretary should be authorized
to revoke a suspension of the consequences o f listing if the Secretary finds
that a state conservation agreement is not being carried out in accordance
with its terms.

------

Conservation agreements among all appropriate state and federal agencies
within a state should be reviewed and updated on a regular basis.

------

Each appropriate federal and state land management agency that signs a
conservation agreement to remove threats to a species and promote its
recovery should be required to ensure that its actions are consistent with
the terms of that agreement

------

Suspension of the consequences o f listing a species pursuant to an
approved state conservation agreement should be permitted at any point
before or after a final listing decision.

►Special consideration o f State scientific inform ation. The CONGRESS should
recognize that the States have substantial expertise concerning species within their
jurisdiction by requiring that special consideration be given to State scientific knowledge
and information on whether a species should be proposed for listing under the standards
o f the ESA, as described below:
■
" '*■■— Petitions should be sent to each affected State fish and wildlife agency.
If a State fish and wildlife agency recommends against proposing a species
for listing or de-listing,, the Secretary should be required to accept that
recommendation unless the Secretary finds, after conducting independent
scientific peer review, that the listing is required under the provisions of
the ESA.

A PAIR, COOPERATIVE AND SCIENTIFICALLY SOUND APTROACH TO IMPROVING
THE ENDANGERED SPECIES ACT
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+ Ltad State role on recovery planning. The CONGRESS should provide States die
opportunity to assume die lead responsibility far developing recovery plans and any
component implementation agreements.
-------In those cases in which a species* range extends beyond the boundaries of
a single state, there should be a mechanism to ensure participation by and
coordination with each affected state in die development of die plan for
the species* recovery.

The Secretary should approve a state-developed recovery plan unless die
Secretary finds that if is not adequate to meet the standards of the ESA.

►Lead State role on non-fedem l habitat conservation. Decisions concerning use of nonfederal lands should be made to the extent possible by state and local governments.
Therefore, the CONGRESS should:
------

Specifically authorize appropriate State agencies, as well as the
Secretaries, to enter into voluntary pre-listing agreements with cooperating
landowners to provide assurances that further conservation measures
would not be required of the landowners should a species subsequently be
listed. Landowners who have satisfactorily demonstrated that they will
protect candidate species or the significant habitat types within the area
covered by a pre-listing agreement should be assured that they will not be
subjected to additional obligations to protect species if the candidate
species or additional specific species not covered by the agreement but
dependent upon the same protected habitat type are subsequently listed
under the ESA.

Provide a State with die opportunity to assume responsibility for issuing
permits under section 10(a)(2) for areas within the State which have been
identified for such assumption in an approved recovery plan or for which
there is otherwise an approved comprehensive, habitat-based state
program.
►Rem ove obstacles to F edem l/State/Tribal cooperation. Federal, state, tribal and local
governments should be able to cooperate and fully coordinate their actions in carrying
out th e ESA . Specifically, the Secretary should be exempt from th e provisions o f the
Federal Advisory Committee Act in cooperating and coordinating with state, tribal or
local governments in carrying out the ESA.
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PROTECTING AMERICA'S LIVING HERITAGE:

CONCLUSION
This reform package reflects the A dm inistration's strong com m itm entto cany out the ESA in
a fair, efficient and scientifically sound manner. The improvements that have been initiated and
the legislative action recommended build on die existing law to provide effective conservation
o f threatened and endangered species and fairness to people through innovative, cooperative, and
comprehensive approaches.

NO SURPRISES
ASSURING CERTAINTY FOR PRIVATE
LANDOWNERS IN ENDANGERED SPECIES ACT
HABITAT CONSERVATION PLANNING

U.S. FISH AND WILDLIFE SERVICE
NATIONAL MARINE FISHERIES SERVICE
AUGUST 11, 1994

"The Committee intends that the Secretary may utilize this provision [on
HCPsJ to approve conservation plans which provide long-term commitments
regarding the conservation o f listed as well as unlisted species and long-term
assurances to the proponent o f the conservation plan that the terms o f the plan
will be adhered to and that, further mitigation requirements will only be. imposed
in accordance with the terms o f the plan. In the event that an unlisted species
addressed in an approved conservation plan is subsequently listed pursuant to the
Act, no further mitigation requirements should be imposed i f the conservation plan
addressed the conservation o f the species and its habitat as i f the species were
listed pursuant to the Act.

"It is also recognized that circumstances and information may change over
time and that the original plan might need to be revised. To address this
situation the Committee expects that any plan'approved fo r a long-term permit
will contain a procedure by which the parties will deal with unforeseen
circumstances. "
H. Rep. No. 835, 97th Cong., 2d Sess. 30-31 (1982)
(1982 ESA Amendments Conference Report)

PURPOSE: The purpose of this policy is to provide assurances to non-federal landowners
participating in Habitat Conservation Planning (HCP) that no additional land restrictions or
financial compensation will be required from an HCP permittee for species adequately covered
by a properly functioning HCP in light of unforeseen or extraordinary circumstances.

SUPPLEMENTARY INFORMATION: The HCP process under the Endangered Species Act
(ESA) promotes endangered species conservation and habitat protection within the context of
land use or development. Where appropriate, HCPs contribute to the long-term conservation
of federally listed and unlisted species, while providing predictability and economic stability for
non-federal landowners.
Species receive a variety of benefits under a properly functioning HCP. Private financial
resources supplement limited federal funding, essential habitat areas are often preserved or
managed differently, and comprehensive conservation programs are developed and promptly
implemented. Although landowners must ultimately demonstrate that a species has been covered
adequately under an HCP, the major benefit from the HCP process from the perspective of the
development community or land manager is certainty. In exchange for adherence to long-term
conservation commitments, an HCP permittee is provided assurance that development or land
use may move forward despite the incidental taking of protected species.
Significant development projects often take many years to complete, therefore adequate
assurances must be made to the financial and developmental communities that an HCP permit
will remain valid for the life of the project. In authorizing the HCP process, Congress
recognized that, within the constraints of the best available scientific information, permits of 30
years or more may be necessary to trigger long-term private sector funding and land use
commitments for species conservation. Congress also recognized that circumstances may change
over time, generating pressure to reconsider the mitigation commitments in an HCP agreement.
Often referred to as "unforeseen" or extraordinary circumstances, Congress intended that
additional mitigation requirements not be imposed upon an HCP permittee who has fully
implemented his or her conservation commitments except as may be provided for under the
terms of the HCP itself.

POLICY: In negotiating "unforseen circumstances" provisions for HCPs, the Fish and Wildlife
Service and National Marine Fisheries Service (Services) shall not require the commitment of
additional land or financial compensation beyond the level of mitigation which was otherwise
adequately provided for a species under the terms of a properly functioning HCP. Moreover,
the Services shall not seek any other form of additional mitigation from an HCP permittee except
under extraordinary circumstances.

A. General Assurances Provided to Landowners
*

If additional mitigation measures are subsequently deemed necessary to provide for the
conservation of a species that was otherwise adequately covered under the terms of a
properly functioning HCP, the primary obligation for such measures shall not rest with
the HCP permittee.

*

If extraordinary circumstances warrant the requirement of additional mitigation from an
HCP permittee who is in compliance with the HCP’s obligations, such mitigation shall
limit changes to the original terms of the HCP to the maximum extent possible and shall
be limited to modifications within Conserved 'Habitat areas or to the HCP’s operating
conservation program for the affected species. Additional mitigation requirements shall
not involve the payment of additional compensation or apply to parcels of land available
for development or land management under the original terms of the HCP without the
consent of the HCP permittee. The Services retain the right, as authorized by section
5 of the ESA, to acquire endangered or threatened species habitat by purchase when
additional conservation measures are necessary for a listed species included under an
HCP.

*

The Services shall not seek additional mitigation for a species from an HCP permittee
where the terms of a properly functioning HCP agreement were designed to provide an
overall net benefit for that particular species and contained measurable criteria for the
biological success of the HCP which have been or are being met.

B. Determination of Extraordinary Circumstances.
*

The Services shall have the burden of demonstrating that such extraordinary
circumstances exist, using the best scientific and commercial data available. The
Services findings must be clearly documented and based upon reliable technical
information regarding the status and habitat requirements of the affected species.

*

In deciding whether any extraordinary circumstances- exist which might warrant requiring
additional mitigation from an HCP permittee, the Services shall consider, but not be
limited to, the following factors:
the size of the current range of the affected species
the percentage of range adversely affected by the HCP
the percentage of range conserved by the HCP
the ecological significance of that portion of the range affected by an HCP
the level of knowledge about the affected species and the degree of specificity of
the species’ conservation program under the HCP
whether the HCP was originally designed to provide an overall net benefit to the
affected species and contained measurable criteria for assessing the biological
success of the HCP
whether failure to adopt additional conservation measures would appreciably
reduce the likelihood of survival and recovery of the affected species in the wild

C. ADDITIONAL CONSERVATION AUTHORITY
Nothing in this policy shall be construed to limit or constrain FWS or any other
governmental agency from taking any additional actions at its own cost with respect to
the conservation or enhancement o f a species which is included under an HCP.
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration
Endangered and Threatened Wildlife
and Plants: Notice of interagency
Cooperative Policy for Peer Review in
Endangered Species Act Activities
agencies : Fish and Wildlife Service.
Interior, and National Marine Fisheries
Service. National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
a c t i o n : Notice of policy statement.
summary : The Fish and Wildlife Service
and National Marine Fisheries Service
(hereafter referred to as Services)
announce interagency policy to clarify
the role of peer review in activities
undertaken by the Services under
authority of the Endangered Species Act
of 1973 (Act), as amended, and
associated regulations in Title 50 of the
Code of Federal Regulations. This policy
is intended to complement and not
circumvent or supersede the current
public review processes in the listing
and recovery programs.
effective date : July 1 .1994.

FOR FURTHER INFORMATION CONTACT:

lamie Rappaport Clark. Chief. Division
of Endangered Species. U.S’. Fish and
Wildlife Service. ARLSQ 4 52.18th and
C. Streets. NIV.. Washington. D.C. 20240
(telephone 703/358-2171). or Russell
Dellmer. Chief. Endangered Species
Division. National Marine Fisheries
Service. 1335 East-West Highway. Silver
Spring, Maryland 20910 (telephone 301/
713-2322).
SUPPLEMENTARY INFORMATION:

Background
The Act requires the Services to make
biological decisions based upon the best
scientiHe and commercial data
available. These decisions involve
listing, reclassification, and delisting of
plant and animal species, critical habitat
designations, and recovery planning and
implementation.
The current public review process
involves the active solicitation of
comments on proposed listing rules and
draft recovery plans by the scientific
community. State and Federal agencies.
Tribal governments, and other
interested parties on the general
information base and the assumptions
upon which the Service is basing a
biological decision.

The Services al&o make formal
solicitations of expert opinions and
analyses on one or more specific
questions or assumptions. This
solicitation process may take place
during a public comment period on any
proposed rule or draft recovery plan,
during the status review of a species
under active considemtian far listing, or
at any other time deemed necessary to
clarify a.scientific question.
Independent peer review will be
solicited on listing recommendation*
and draft recovery plans to ensure the
best biological arid commercial
information is being used in the
decisionmaking process, as wall as to
ensure that reviews by recognized
experts are incorporated into the review
process of rulemakings and recovery
plans developed in accordance with the
requirements of the A ct

(c)
Summarize in the final recovery
plan the opinions of all independent
peer reviewers asked to respond r
issue and include the reports ant
opinions in the administrative rec
^
that plan.
Independent peer reviewers should be
selected from the academic and
scientific community, Tribal and other
native American groups, Federal and
State agencies, and the private sector,
those selected have demonstrated
expertise and specialized knowledge
related to the scientific area under
consideration.
B. Special Circumstances

(1) Sometimes, specific questions are
raised that may require additional
review prior to a final decision, (e.g.
scientific disagreement to the extent that
leads the Service to make a 8-month
Policy
%
extension of the statutory rulemaking
A.
In the following endangered
period). The Services will determine
species activities, it is the policy of the
when a special independent peer review
Services to incorporate independent
process is necessary and will select the
peer review in listing and recovery
individuals responsible for the review.
activities, during the public comment
-Special independent peer review should
period, in the following manner:
only be used when it is likely to reduce
or resolve the unacceptable level of
(1) Listing
scientific uncertainty.
(a) Solicit the expert opinions of three
(2) The results of any special
appropriate and independent specialists
independent
peer review proces
regarding pertinent scientific or
written,
entered
into the pennant
commercial data and assumptions
administrative
record
of the decision,
relating to the taxonomy, population
and
made
available
for
public review. If
models, and supportive biological and
the
peer
review
is
in
the
context of an
ecological information for species under
action
for
which
there
is
q formal public
consideration for listing;
comment
period,
e.g.,
a
listing,
(b) Summarize in the final decision
document (rule or notice of withdrawal) designation of critical habitat, ot
development of a recovery plan, the
the opinions of all independent peer
reviewers received on the species under public will be given an opportunity to
review the report and provide comment.
consideration and include all such
reports, opinions, and other data in the
Scope of Policy
administrative record of the final
decision.
The scope of this policy is
Servicewide
for all species of fish end
(2) Recovery
wildlife and plants, as defined pursuant
(a) Utilize the expertise of and
to section 3 of the Act (16 U.S.C.1532).
actively solicit independent peer review
Authority
to obtain all available scientific and
commercial information from
The authority for this policy is the
appropriate local. State and Federal
Endangered Species Act of 1973. as
agencies; Tribal governments; academic amended (16 U.S.C. 1531-1544).
and scientific groups and individuals;
Elated: June 27,1994.
and any other party that may possess
Mollie H. Beattie.
pertinent information during the
development of draft recovery plans for Director. U.S. Fish and Wildlife Service.
listed animal and plant species.
Department o f the interior.
(b) Document and use, where
Dated: June 24.1994.
appropriate, independent peer review to
pnltarwl A. SdunittBH,
review pertinent scientific data relating
Assistant Administrator for Fishener
to the selection or implementation of
Notional
Marine Fisheries Service.
specialized recovery tasks or similar
1FR Doc. 94-16021 Filed 6-30-94: Bx
-<
topics in draft or approved recovery
ffJi i iwi COOS CJ10-6S-*
plans for listed species.
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documents. These documents indude
status surveys, biological assessments,
end other unpublished material (that is,
Fish and Wildlife Service
“gray literature'’) from State natural
DEPARTMENT OF COMMERCE
resource agencies and natural heritage
programs. Tribal governments, other
National Oceanic end Atmospheric
Federal agencies, consulting firms,
Administration
contractors, and individuals associated
with professional organizations and
Endangered and Threatened Wildlife
higher educational institutions. The
and Plants: Notice of Interagency
Services also uee published articles
Cooperative Policy on Information
from juried professional journals. The
Standards Under the Endangered
reliability of the information contained
Species Act
in these sources can be as variable as the
sources themselves. As part of their
AGENCIES: Fish and Wildlife Service,
routine activities Service biologists are
Interior, and National Marine Fisheries
required to gather, review, end evaluate
Service, National Oceanic and
information from these sources prior to
Atmospheric Administration (NOAA).
undertaking listing, recovery,
Commerce.
consultation, and permitting actions.
a c t i o n : Notice of policy statement.
Policy
s u m m a r y : The Fish and Wildlife Service
To assure the quality of the biological,
and National Marine Fisheries Service
ecological,
and other information that is
(hereafter referred to as Services)
announce interagency policy to provide used by the Services in their
implementation of the Act, it is the
criteria, establish procedures, and
policy of the Services:
provide guidance to ensure that .
a. To require biologists to evaluate all
decisions made by the Services under
scientific
and other information that
the authority of the Endangered Species
Act of 1973 (Act), as amended represent will be used to (a) determine the status
of candidate spedes; (b) support listing
the best scientific and commercial data
actions; (c) develop or implement
available. This policy is intended to
recovery plans; (d) monitor spedes that
complement the current public review
have been removed from the list of
processes prescribed by sections
threatened and endangered spedes; (e)
4fb)[4)(6) and 10(a)(2)(B) of the Act and
to prepare biological opinions,
associated regulations in title 50 of the
incidental take statements, and
Code of Federal Regulations.
biological assessments: and (f) issue
ELECTIV E DATE: July 1. 1994.
scientific and incidental take permits.
FOR FURTHER INFORMATION CONTACT:
This review will be conducted to ensure
jamie Rappaport Clark. Chief. Division
that any information used by the
of Endangered Species. U.S. Fish and
Services to implement the Act is
Wildlife Service. ARLSQ 452,18th and
reliable, credible, and represents the
C Streets NW„ Washington. DC 20240
best scientific and commercial data
(telephone 703/358-2171). or Russel)
available.
Bellmer. Chief. Endangered Species
b. To gather and impartially evaluate
Division. National Marine Fisheries
biological, ecological, and other
Service. 1335 East-West Highway. Silver information that disputes official
Spnng. Maryland-20910 (telephone 301/ positions, dedsions, end actions
713-2322). '
proposed or taken by the Services
during their implementation of the Act.
SUPPLEMENTARY INFORMATION:
c. To require biologists to document
Background
their evaluation of information that
The Act requires the Secretary of the
supports or does not support a position
Interior and the Secretary of Commerce
being proposed as an official agency
to determine whether any species is
position on a status review, listing
endangered or threatened (16 U.S.C.
action, recovery plan or action,
1533). When making these
interagency consultation, or permitting
determinations, the Secretary is directed action. These evaluations will rely on
to use the best scientific and
the best available comprehensive,
commercial data available.
technical information regarding the
The Services receive and use
status and habitat requirements for a
information on the biology, ecology,
spedes throughout its range.
distribution, abundance. status, and
d. To the extent consistent with
trends of species from 8 wide variety of sections 4.7, and 10 of the ESA, and to
sources as part of their responsibility to the extent consistent with the use of the
implement the Act. Some of this
best scientific and coznznerdsJ data
information is anecdotal, some of it is
available, use primary and original
oral, and some of it is found in written
sources of information as the basis for

DEPARTMENT OF THE INTERIOR

3*

recommendations to (1) place a spe
on the list of candidate spedes. (2)
promulgate a regulation to add a sp
to the list of threatened and endong
spedes, (3) to remove a spedes free
list of threatened and endangered
spedes. (4) designate critical habits
revise the status of a spedes listed <
threatened or endangered. (6) make
determination of whether a Federal
action is likely to jeopardize a prop<
threatened, or endangered spedes o
destroy or adversely modify critical
habitat; and (7) issue a sdentific or
inddental take permit. These source
shall be retained as part of the
administrative record supporting an
action and shall be referenced in all
offidal Federal Register notices and
biological opinions prepared for an
action.
e. To collect, evaluate, and complc
all reviews of biological, ecological. •
other relevant information within th
schedules established by the Act.
appropriate regulations, and applical
policies.
f. To conduct management-level
review of documents developed and
drafted by Service biologists to verify
and assure the quality of the sdenoe
used to establish offidal positions,
dedsions. and actions taken by the
Services during their implementation
the Act.
Scope o f Policy
This policy applies Servicewide fo:
all spedes of fish and wildlife and
plants, as defined pursuant to section
of the Act (16 U.S.C 1532), and for
listing, recovery, interagency
consultation, management and odent
authorities, and permitting programs
outlined in, and to the extent consist!
with, the provisions of sections 4(s)(c
4(e)(gj, 7(a)(c), 8A(c), and 10(a) of the
Act, respectively.
Authority
The authority for this action is the
Endangered Spedes Act of 1973, as
amended (16 U.S.C. 1531-1544).
Dated: June 27,1994.
Mollie H. Beattie,
Director. US. Fish and Wildlife Sendee,
Department o f the Interior.

Dated: June 24,1994.
Holland A. Scfamittm ,
Assistant Administrator for Fisheries.
National Marine Fisheries Sendee.

|FR Doc. 94-16022 Filed 6-30-94:6:45 am

ttLUMQPOPE
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DEPARTMENT OF THE WTERIOR
Fish end WlUfllft Service
DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration
Endangered and Threatened Wildlife
end Plants: Notice of Interagency
Cooperative Policy for Endangered
Species Act Section 9 Prohibitions
AGENCIES: Fish and Wildlife Service,
Interior, and National Marine Fisheries
Service. National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
a c t i o n : Notice of policy statem ent
The Fish and Wildlife Service
and National Marine Fisheries Service
[hereafter referred to as Sendees)
announce interagency cooperative
penny to establish a procedure at the
time a species is listed as threatened or
endangered to identify to the Tnwyimum
extent practicable those activities that
would or would not constitute a
violation of section 9 of the Endangered
Species Act of 1973 (Act), as amended,
and to increase public understanding
and provide as much certainty as
possible regarding the prohibitions that
will apply under section 9. By
identifying activities likely or not likely
ic result in violation of section 9 at the
rime a species is listed, the Servicer
intern: to increase public awareness of
•h» rficct of the listing on proposed and
oncping activities within a species'
ranee
EFFECTIVE DATE! )ul>* 1. 1994.
sum m ary:

FOR FURTHER INFORMATION CONTACT:

lamie Rappaport Clark. Chief. Division
of Endangered Species. U.S.‘ Fish and
Wildlife Service. ARLSQ 4 5 2 .18th and
C Streets NW.. Washington, DC 20240
[telephone 703/358-2171). or Russell
Dellmer. Chief. Endangered Species
Division. National Marine Fisheries
Service. 1335 East-West Highway. Silver
Spring. Marvland 20910 (telephone 301/
713-2322). ’
SUPPLEMENTARY INFORMATION:

Background
Section 9 of the Act prohibits certain
activities that directly or indirectly
affect endangered species. These
prohibitions apply to all individuals,
organizations, and agencies subject to
United States jurisdiction. Section 4(d)
of the Act allows the promulgation of
regulations that apply any or all of the
prohibitions of section 9 to threatened
sjiecies. Under the Act and regulations,
it is illegal for any person subject to the

'

»T

jurisdiction of the United Statw to taka
(includes harass, harm, pursue,
shoot wound, kill, trap, capture, or
collect or to attempt any of thiee),
import or export ship in interstate or
foreign rnmmwrrw in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any endangered fish or wildlife species
and most threatened fish and wildlife
species. It is also illegal to possess, sell,
deliver, cany, transport, or ship any
such wildlife that has been taken
illegally. With respect to endangered
plants, analogous prohibitions mike it
illegal for any person subject to the
jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sals
in interstate or foreign commerce, or to
remove and reduce to possession any
such plant species from areas under
Federal jurisdiction. In addition, far
endangered plants, the Act prohibits
malicious damage or destruction of any
such species on any area under Federal
jurisdiction, and the removal, cutting,
digging up. or damaging or destroying of
any such species on any other area in
knowing violation of any State law or
regulation, or in the course of any
violation of a State criminal trespass
law.
Policy
It is the policy of the Services to
identify, to the extent known at the time
a species is listed, specific activities that
will not be considered likely to result in
violation cf section 9. To the extent
possible, activities that will be
considered likely to result in violation
also will be identified in as specific a
manner as possible. For those activities
whose likelihood of violation is
uncertain, a contact will be identified in
the final listing document to assist the
public in determining whether a
particular activity would constitute a
prohibited act under section 9.
Scope o f Policy
This policy applies for all species of
fish and wildlife and plants, as defined
under the Act. listed after October 1,
1994.
Authority
The authority for this policy is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531-1544).

Du k L fans 27.19H
Dimeter. U S. Fish and Wildlife Sen-ice.
Department o f the Interior.

Dated: June 24. IBM.
Ralland A. Sdbmtttea.
Assistant Administrator for Fisheries.
National Marine Fishenm Service.

(FR Doc. M—
16023 Filed 6-30-04: 8:45 am)
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DEPARTMENT OF THE INTERIOR
Fish and WHcHHe Service
DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration
Endangered and Threatened Wildlife
and Plants: Notice of interagency
Cooperative Policy on Recovery Plan
Participation and Implementation
Under the Endangered Species Act
AGENCIES: Fish and Wildlife Service.
Interior, and National Marine Fisheries
Service. National Oceanic and
Atmospheric Administration (NOAA).
Commerce.
ACTION:

Notice of policy statement.

SUMMARY: The

Fish and Wildlife Service
and National Marine Fisheries Service
(hereafter referred to as Services)
announce interagency policy relative to
recovery plan participation and
implementation under the Endangered
Species Act of 1973. as amended. This
cooperative policy is intended to
minimize social and economic impacts
consistent with timely recovery of
species listed as threatened or
endangered under the Endangered
Species Act of 1973. as amended (Act).
In addition, this policy provides a
Participation Plan process, which
involves all appropriate agencies and
affected interests in a mutually*
developed strategy to implement one or
more recovery actions.
EFFECTIVE DATE: Ju ly 1 . 1 9 9 4 .

FOR FURTHER INFORMATION CONTACT:

Jamie Rappaport Clark. Chief, Division
of Endangered Species, LLS. Fish and
Wildlife Service. ARLSQ 453,18th and
C Streets NW., Washington, DC 20240
(telephone 703/358-2171), or R u a d l
Bellmer, Chief, Endangered Spedes
Division, National Marine Ficherir
Service. 1335 East-West Highway,.
Spring. Maryland 20910 (telephone Sul/
713-2322).
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Background
Section 4(f) of the Act directs the
Secretary of the Commerce and the
Secretary of Interior to develop and
implement recovery plans for animal
and plant species listed as endangered
or threatened, unless such plans would
not promote the cfmsnrvatmn of the
specie*. Coordination among State,
Tribal or Federal agencies, academic
institutions, private individuals and
organizations, commercial enterprises,
and other affected parties is perhaps the
most essential ingredient for recovering
a species.
Policy
To enhance recovery plan
development and implementation,
while recommending measures that
accomplish the goals of a recovery plan,
the Services will:
A. Diversify areas of expertise
represented on a recovery team.
B. Develop multiple species plans when
possible.
C. Minimize the social and economic
impacts of implementing recovery
actions,
D. Involve representatives of affected
groups and provide stakeholders the
opportunity to participate in recovery
plan development, and
L. Develop recover)' plans within 2 1/2
vcnrs after final listing.
(11 Recovery Plan Preparation and
Process
The method to be used for recovery
plan preparation shall be based on
several factors, including the range or
eLOsvsiem of the species (limited vs.
extensive), the complexity of the
recovery actions contemplated, the
number of organizations responsible for
the implementation of the recovery
task.:., the availability and expertise of
pcrso.-uael. and the availability of funds.
Outside expertise in the form of
recovery teams, other Federal agencies,
State agency personnel. Tribal
governments, private conservation
organizations, and private contractors
shall be used, as necessary, to develop
and implement recovery plans in a
timely manner that will minimize the
social and economic consequences of
plan implementation.
Team members should be selected for
their knowledge of the species or for
expertise in elements of recovery plan
design or implementation {such as local
planning, rural sociology, economics,
forestry, etc.), rather than the it
professional or other affiliations. Teams
are to be composed of recognized
experts in their fields and are

encouraged to explore all avenues in
arriving at solutions
to
recover threatened or endangered
species. Factors for selection of mam
members are (1) expertise (including
current involvement if possible), with
respect to the species, closely related
species, or the ecosystem in which it is
or may once again become a p a rt (2)
special knowledge of one or more '
threats contributing to rH*» listed status
of the species and (3) knowledge of one
or more related disciplines, such as land
use p lanning, state regulations, etc. The
Services also will ■elvct *«m members
based on special knowledge
for
the development of recovery
implementation schedules, particularly
development of Participation Plans that
are intended to minimi** the social and
economic effects of recovery T rin es
Teams should include representatives of
State. Tribal, or Federal agencies,
academic institutions, private
individuals and organizations,
commercial enterprises, and other
constituencies with an interest in the
species and its recovery or the economic
or social impacts of recovery.
(2) involvement of Affected Groups
Whether a recovery plan is developed
by the Service’s biologists, contractors,
or a recovery team, each plan will seek
the best information to fulfill the intent
of the Act regarding recover)’ planning.
This information and input from
affected interests will be used to
develop alternatives for recovery
implementation that not only meet
requirements for the recovery of a
species, but minimize social and
economic effects of recovery actions.
Representatives of affected interests that
can be determined during recovery plan
development will be asked to
participate during plan development
and implementation.
(3) Implementing Recovery Actions
Implementation of recovery plans will
be accomplished through the means that
will provide for timely recovery of the
species while minimizing social and
economic impacts. The Services will
involve all affected interests in the
recovery plan implementation process
through the development of a
Participation Plan. A Participation Plan
should involve all appropriate agencies
and affected interests in a mutually
developed strategy to implement one of
more specifically designated recovery
actions. Participation Plans should
ensure that a feasible strategy is
developed for all affected interests
while providing realistic and timely
recovery of the species.

3

Nothing in this policy is imende
change the current policy of drvelc
recovery plans within 2Vi years ail
final Hiring of a spedes (IB month.'
draft recovery plan and a final reco
plan within an additional 12 montl
the draft).
Scope o f Policy

The scope of this policy is
Servicewide for all spedes of fish a
wildlife and plants, as defined pur:
to section 3 of the Act (16 U.S.C. 15
Authority
The authority for this action is th
Endangered Spedes Act of 1073. as
amended (16 U.S.C. 5131-1544).
Dated: June 27.1994.
Moliie H. Beattie.

Director, U.S. Fish and Wildlife S enicr.
Department of the Interior.

Dated: June 24.1994.
Holland A. Schmitt ea.
Assistant Administrator for Fisheries.
National Marine Fisheries Service.
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DEPARTMENT OF THE INTERIOR
Fish and WildlHe Service
DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration
Endangered and Threatened Wild!!
and Plants: Notice of Interagency
Cooperative Policy for the Eeosyst
Approach to the Endangered Spec
Act
Fish and Wildlife Service
Interior, and National Marine Fishei
Service. National Oceanic and
Atmospheric Administration (NOAi
Commerce.
ACTION: Notice o f p o lic y statement

AGENCIES:

SUMMARY: The

Fish and Wildlife Sei
and National Marine Fisheries Servi
(hereafter referred to as Services)
announce interagency policy to
incorporate ecosystem consideratioi
Endangered Species Act actions
regarding listing, interagency
cooperation, recovery and coopezati
activities.
EFFECTIVE DATE: Ju ly 1 , 1 9 9 4 .

FOR FURTHER SfFORMATON CONTACT:

)amie Rappaport Clark, Chief. Dririsi
of Endangered Species. U.S. Fish an
Wildlife Service. ARLSQ 452, lBth t
C Streets NW.. Washington, DC 202'
(telephone 703/358-2171), or Ruaae
Bellmer. Chief. Endangered Species
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Division, National Marine Fisheries
•A. Listing
. Service, 1335 East-West Highway, Silver
(1) Group listing decisions cm a
Spring. Maryland 20910 (telephone 301/ geographic, taxonomic, or ecosystem
713-2322).
basis where possible.
(2) Develop partnerships with other
. SUPPLEMENTARY INFORMATION:
Federal. State, Tribal, and private
Background
agencies to conduct comprehensive
status reviews across the entire range of
A primary purpose of the Act (section candidate species.
2(b)) is “to provide a means whereby the
B. Interagency Cooperation
ecosystems upon which endangered or
threatened species depend may be
(1) Develop cooperative approaches to
conserved. . .
threatened and endangered species
conservation that restore, reconstruct, or
.Section 5(a) authorizes the rehabilitate the structure, distribution,
establishment and implementation of a
connectivity end function upon which
program to conserve fish, wildlife, and
those
listed species depend.
plants, including those which are listed
as endangered or threatened. Section 6
C. Recovery
authorizes partnerships with the States
(1) Develop and implement recovery
to develop cooperative programs for the
plans
for communities or ecosystems
conservation of endangered and
where
multiple listed and candidate
threatened species. Section 7(a)(1)
species
occur.
obligates all Federal agencies to utilize '
(2) Develop and implement recovery
their authorities to further the purposes plans for threatened and endangered
of the Act by carrying out programs for
species in a manner that restores,
the conservation of endangered and
reconstructs, or rehabilitates the
threatened species. Section 8
structure, distribution, connectivity and
encourages partnerships with foreign
function upon which those listed
countries to proride for conservation of species depend. In particular, these
fish or wildlife snd plants. Section 10
recovery plans shall be developed and
conservation planning provides
implemented in a manner that
opportunities for ecosvstem-level
conserves the biotic diversity (including
resource protection with non-federal
the conservation of candidate species,
partners to address concerns of .
other rare species that may not be listed,
threatened and endangered species.
unique biotic communities, etc.) of the
Success of ecosystem management
ecosystems upon which the listed
will depend on the cooperation of
species depend.
(3) Expand the scope of recovery
partners, (federal, state, and private).
plans
to address ecosystem conservation
Setting new internal standards for
by
enlisting
local jurisdictions, private
teamwork and communication between
organizations,
and affected individuals
regions and other agencies will be
in
recovery
plan
development and
emphasized to support an ecosystem
implementation.
approach to species conservation.
(4) Develop and implement
Species will be conserved best not by a
agreements
among multiple agencies
speries-by-species approach but by an
that
allow
for
sharing of resources and
ecosystem conservauon strategy that
decision
making
on recovery actions for
transcends individual species. The
wide-ranging species.
future for endangered and threatened
species will be determined by bow well D. Cooperative Efforts
the agencies integrate ecosystem
(1) Use the authorities of the Act to
conservauon with the growing need for
develop
clear, consistent policies that
resource use.
integrate the mandates of Federal, State,
Tribal, and local governments to prevent
Policy
species endangerment by protecting,
The purpose of this cooperative
conserving, restoring, or rehabilitating
policy is to promote healthy ecosystems ecosystems that are important for
through activities undertaken by the
conservation of biodiversity.
Services under authority of the
(2) Integrate research ana technology
Endangered Species Act of 1973 (Act),
development on conservation of
as amended, and associated regulations
endangered and threatened species with
in Title 50 of the Code of Federal
initiatives for management of
Regulations, in the following
ecosystems that serve many other uses.
endangered species activiues, it is the
(3j Prioritize actions ana system
policy of the Services to incorporate
monitoring schemas to meet specific
ecosystem considerations in Endangered objectives for genetic resources, species
Species Act activities in the following
populations, biological communities,
manner:
and ecological processes through

carefully designed adaptive
management strategies.
(4)
Integrate ecosystem-based goals r r
the Endangered Spades A d with
mandates under other
environmental laws, such as the
National Environmental Policy Ad.
Clean Water A d. Dean Air A d , Marine
Mammal Protection A d. Magnuson
Fishery Conservation and Management
A d . and Fish and Wildlife Coordination
A ct
Scope oTPolicy
The scope of this policy is
Servioewide for all spades of fish and
wildlife and plants, as defined pursuant
to section 3 under the A d (16 U.S.C.
1532) and for listing, recovery, land
acquisition, interagency consultation,
international cooperation, and
permitting programs as outlined in, and
to the extent consistent with the
provisions of sections 4(a)(c), 4(e)(g).
7(a)(c), 8A(c), and 10(a) of the A d,
respectively.
Authority
The authority for this policy is the
Endangered Spedes A d of 1973, as
amended (16 U.S.C. 1531-1544).
Dated: June 27.1994.
Mollia R. Beattie,
Director, U.S. Fish and Wildlife Service,
Department o f the In tenor.
Dated: June 24.1994.
Rnllend A. Schminen,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.
(FR Doc. 94-16025 Filed 6-30-94; 6:45 em)
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration
Endangered and Threatened Wildlife
and Plants: Notice of Interagency
Cooperative Policy Regarding the Role
of State Agencies In Endangered
Species Act Activities
AGENCIES: Fish a n d Wildlife Service.
Interior, and National Marine Fisheries
Service. National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Notice of policy statement.

The Fish and Wildlife Se
and National Marine Fisheries Servi.
(hereafter referred to as Services)
announce interagency policy to clarify
S u m m a ry :
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2. Utilize the expertise and solicit the
information of State agencies in
conducting population status
inventories and geographical
distribution surveys to determine which
species warrant listing.
3. Utilize the expertise of State
EFFECTIVE DATE: Ju ly 1 . 1 9 9 4 .
agencies
in designing and implementing
FOR FURTHER INFORMATION CONTACT:
prelisting
stabilization actions,
Jamie Rappapart Clark. Chief. Division
consistent
with their authorities, for
of Endangered Species. U.S. Fish and
species
and
habitat to remove or
Wildlife Service. ARLSQ 452.18th and
alleviate
threats
so that listing priority is
C Streets NW.. Washington. DC 20240
reduced
or
listing
as endangered or
(telephone 703/358-2171). or Russell
threatened is not warranted.
Belimer. Chief. Endangered Species
4. Utilize the expertise and solicit the
Division. National Marine Fisheries
Service. 1335 East-West Highway. Silver information of State agencies in
Spring. Maryland 20910 (telephone 301/ responding to listing petitions.
713-2322).
B. listing
SUPPLEMENTARY INFORMATION:
1. Utilize the expertise and solicit the
information of State agencies in
B ackground
preparing proposed and final rules to:
The Services recognizes that, in the
(a) lis t species as endangered or
exercise of their general governmental
threatened,
(b) define and describe those
powers. States possess broad trustee and
conditions
under
which take should be
police powers over fish, wildlife and
prohibited
far
threatened
species, (c)
plants and their habitats within their
designate
critical
habitat,
and
(d)
borders. Unless preempted by Federal
reclassify
a
species
from
endangered
to
authority. States possess primary
threatened
(or
vice
versa)
or
remove
a
authority and responsibility for
species from the lis t
protection and management of fish,
2. Provide notification to State
wildlife and plants and their habitats.
State agencies often possess scientific agencies of any proposed regulation in
data and valuable expertise on the status accordance with provisions of the Act.
and distribution of endangered,
C Consultation
threatened and candidate species of
1. Inform State agencies of any
wildlife and plants. State agencies,
Federal
agency action that is likely to
because of their authorities and their
adversely
affect listed or designated
close working relationships with local
critical
habitat;
or that is likely to
governments and landowners, are in a
adversely
affect
proposed species or
unique position to assist the Services in
proposed critical habitat and request
implementing all aspects of the Act. In
this regard, secuon 6 of the Act provides relevant information from them,
including the results of any related
that the Services shall cooperate to the
studies, in analyzing the effects of the
maximum extent practicable with the
action and cumulative effects on the
States in canying out the program
species and habitat.
authorized by the Act. The term State
2. Request an information update
agency means any State agency,
from
State agencies prior to preparing
department.' board, commission, or
the
final
biological opinion to ensure
other governmental entity which is
that
the
findings
and recommendations
responsible for the management and
are
based
on
the
best
scientific and
conservation of fish, plant, or wildlife
commercial
data
available.
resources within a State.
3. Recommend to Federal agencies
Policy
that they provide State agencies with
copies of the final biological opinion
In the following Endangered Species
unless the information related-to the
Act programs, it is the policy of the
consultation is protected by national
Services to:
security classification or is confidential
A. Prelisting Conservation
business information. Decisions to
1. Utilize the expertise and solicit the release such classified or confidential
business information shall follow the
information of State agencies in
action agency's procedures. Biological
determining which species should be
included on the list of candidate animal opinions, not containing such classified
or confidential business information.
and plant species.
the role of State agencies in activities
undertaken by the Services under
authority of the Endangered Spedes Act
of 1973. as amended (Act), and
associated regulations in title 50 Code of
Federal Regulations.
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will be provided to the State agenu
the Services, if not provided by the
action agency, after 10 working dav.
The exception to this waiting pemx
allows simultaneous provision of cc
when there is a joint Federal-State
consultation action.
D. Habitat Conservation Planning
1. Utilize the expertise and solicit
information and participation of Sta
agencies in all aspects of the Habitat
Conservation Planning (HCP) proce:
E. Recovery
1. Utilize the expertise and solicit
information and participation of Sta
agencies in all aspectsuf the recover
planning process for all species und
their jurisdiction.
2. Utilize the expertise and solicit
information and participation of Sta
agencies in implementing recovery
lans for listed species. State agened
■ve the capabilities to carry out me
of the actions identified in recovery
plans and are in an excellent positio
do so because of their close working
relationships with local government
and landowners.
3. Utilize the expertise and author
of State agencies in designing and
implementing monitoring programs
species that have been removed fron
the list of Endangered and Threaten*
Wildlife and Plants. Unless preempt
by Federal authority, States possess
primary authority and responsibility
protection and management of fish,
wildlife and plants and their habitat:
and are in an excellent position to
provide for the conservation of these
species following their removal from
list.

E

Scope of Policy
The scope of this policy is
Servicewide.
Authority
The authority for this policy is the
Endangered Species Act of 1973, as
amended (16 U.S.C 1536).
Dated: June 27.1994.
Mollie H. Baattie,
Director. U S. Fish and Wildlife Service,
Department of the Interior.
Dated: June 24.1994.
Holland A. Schmittan,
Assistant Administrator far Fisheries.
National Marine Fisheries Service.
|FR Doc- 94-16026 Filed 6-30-94:8:45 a
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