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£IAl£M£UI_QF_lH£_i££i2E£

1. Whether equal protection and state constitutional 

claims are properly before the court#

2# Whether the hearing officer* State Personnel 

Board and the district court properly concluded that appel

lants were afforded procedural due process#

3# Whether the district court properly concluded 

that a no-beard policy for state food service workers was 

rationally related to the state's legitimate goal in promot

ing public health#

4# Whether the district court properly concluded 

that the State Personnel Board's decision upholding appel

lants' terminations was supported by substantial evidence



in the record

5m Whether the state constitution provides greater 

protection of appellants* interests than its federal counter

part.

£IAI£M£NI_QF_IH£_£A££

All folio cites unless otherwise indicated refer to 

page numbers in the record of the administrative proceedings 

as opposed to that from the district court. Appellants 

Chiappe and Kaufman are referred to as "employees" and appellees 

as the "state" or the "university."

Messrs. Chiappe and Kaufman were hired as food service 

workers at the University Memorial Center of the University 

of Colorado in the fall of 1974* at which time they both 

had beards (67* hearing officer's findings of fact). They 

were certified in the State Personnel System in January 

L 976 (67).

In May* 1976* Arthur Ingraham became manager of the 

UMC Food Services (6 8 ). He found a need to upgrade the 

food services operations and decided to implement a hair 

restraint policy which included a no-beard rule (6 8 ). This 

policy had been in effect for several years but it apparently 

had not been enforced by past management (20- 2 1 * joint exhi

bits 1 and 2). The no-beard policy for food service workers 

was derived from state and county health regulations which 

Ingraham considered to be minimum standards as well as memo

randa from the campus health inspector and university sani

tarium interpreting those standards and articulating the 

need for a no-beard policy. The latter opinions were derived 

from the fact that no viable means existed to successfully 

prevent food contamination from beards as opposed to that 

from head hair* either from direct fallout or indirect finger 

contact (20- 2 1 * joint exhibits 1 and 2 ).

- 2 -



On May 27* 1976* a little over two weeks after Ingraham 

came on the job* the food service supervisor informed the 

two employees in writing that as of June 7* all UMC Food Ser

vice workers must be clean shaven except for trimmed mustaches 

and/or sideburns (22* respondents* exhibit 3). Both Mr. 

Chiappe* who returned from vacation on June 7 and received 

notice on that day (3* 24* 26)* and Mr. Kaufman* who received 

notice on May 27 (25* 27)* failed to shave their beards* 

and on June 8 were suspended without pay for seven days 

(24* 25). They were told their jobs would be available if 

they decided to comply with the no-beard directive; other

wise* they would face termination (24* 25). They were pro

vided with copies of the no-beard policy memos on June 8 

(26* 27).

Both employees returned to work on June 15 with beards 

intact (26* 27). James Schaeffer (the UMC director and 

appointing authority designee)* after being advised of their 

refusal to abide by the departmental rule (65* 6 6 )* met 

with them on the 15th and discussed their failure to comply 

with the no-beard directive. Both repeated their resolve 

not to comply (69). For this refusal* they were terminated 

from their jobs (26* 27). The termination letters were 

both hand delivered and sent by certified mail in accordance 

with State Personnel Board rules (69).

Chiappe and Kaufman appealed the termination (3-6)* 

and a hearing before a personnel board hearing officer was 

scheduled for August 11* 1976 (7-10). The hearing officer*s 

initial decision upheld the terminations* finding that the 

no-beard policy M is directly concerned with the promotion 

of clean and sanitary food service activities in the dining 

facilities ... and as such is directly job related to the 

food service employees" (69* finding No. 15). He further 

found that the procedural due process guarantees of the

- 3 -



state constitution* statutes and personnel rules had been 

fully complied with by the employer (75-77* initial deci

sion).

The initial decision* dated August 23* 1976* was appealed 

to the board (11-17* 80-86) and* after argument (93-94)* 

was affirmed (101* 102). Chiappe and Kaufman filed an action 

for judicial review of the personnel board's decision in 

the district court (district court record 1-4). This action 

was dismissed by the district court following review of the 

record* briefing and oral argument wherein the court con

cluded that the board decision was supported by substantial 

evidence and that the regulation was rationally related to 

the state's legitimate interest in the promotion of public 

health and safety (district court record* 51-55). The present 

appeal was then made to the court of appeals with jurisdic

tion subsequently taken by this court.

£UtJMARl_QF_IH£_AR£UJi££a

1. Equal protection and state constitutional claims 

are not properly before the court.

2. The hearing officer* State Personnel Board and 

the district court properly concluded that appellants were 

afforded procedural due process.

3. The district court properly concluded that a 

no-beard policy for state food service workers was rationally 

related to the state's legitimate goal in promoting public 

health.

4. The district court properly concluded that the 

State Personnel Board's decision upholding appellants' 

terminations was supported by substantial evidence in the 

record.

5. The state constitution provides no greater pro

tection of appellants' interests than its federal counter
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part

ARGUMENT

I.

EQUAL PROTECTION AND STATE CONSTITU
TIONAL CLAIMS ARE NOT PROPERLY BEFORE 
THE COURT,

Messrs, Chiappe and Kaufman's case consists of a con

stitutional challenge to a grooming policy applied to food 

service workers employed by the University of Colorado on 

the grounds that the regulation is an impermissible restric

tion upon their right to wear beards. They were terminated 

from their employment for their refusal to comply with the 

no-beard portion of the policy,

Chiappe and Kaufman argue that the liberty clause of 

the fourteenth amendment of the United States Constitution 

provides protection for their choice in personal appearance.

They further argue that they were deprived of this constitu

tionally protected interest without due process of law.

Much of their opening brief is devoted to a discussion of 

constitutional doctrines and terms? including substantive 

due process? fundamental interests? equal protection? compel

ling state interest? tailoring requirements? overclassification? 

procedural due process and means oriented scrutiny.

Many of these concepts are inapplicable to the case 

at bar. The terminated employees have not at any time asserted 

that they have been denied equal protection of the laws and 

therefore? questions of o v er c1 assification and the use of 

the old two-tiered equal protection test as opposed to the 

newer sliding scale approach are not relevant to the present 

i nqu i ry •

Further? they attempt to expand their claims in this 

case to include rights predicated on article II? sections 3 

and 25 of the Colorado Constitution for the first time on
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appeal* These state constitutional questions are not prop

erly before the court because they were not raised nor ruled 

upon at either the hearing officer administrative board or 

district court level. C.QUOt¥_£.QUL!_¥*_Ruihf 575 P.2d 1 

(Colo. 1977); a£SSliQg_*i_LH*_Qf_&LQQ!rf;i£l£lt 563 P.2d 12 

(Colo. 1977). If* however* the court chooses to consider 

the merits of the state constitutional claims* they are ad

dressed on part V of this brief.

II.

THE HEARING OFFICER, STATE PERSONNEL 
BOARD AND THE DISTRICT COURT PROPERLY 
CONCLUDED THAT APPELLANTS WERE AFFORDED 
PROCEDURAL DUE PROCESS.

The employees argue that their rights to procedural 

due process have been denied in this case.

It is clear from the record that the employees received 

notice of the grooming regulations (22* 23* 69* finding of 

fact No. 11)* were given an opportunity to discuss the prob

lem with their appointing authority prior to action being 

taken as required by state personnel rules (69* 75-77)* and 

were given notice of their suspension for failure to comply 

with the regulation (24* 25* 69). A second meeting was 

held and notice given of their terminations for wilfully 

refusing to comply with the regulations (1* 2* 26, 27* 69).

They received notice of hearing on the terminations* were 

entitled to be represented by counsel, to subpoena witnesses 

and to cross-examine witnesses called on the state's behalf 

(7-9). They were then permitted to appeal the hearing o f f i ce r#s 

decision to the State Personnel Board without the preparation 

of a transcript (18* 19* 78-90). Notice of oral argument 

before the State Personnel Board was given (93-94), as well 

as the board's decision upholding the hearing officer together 

with an advisement of their right to appeal to the district

- 6 -



court for judicial review (101-103).

The record clearly establishes that the employees 

were provided their rights to procedural due process as 

guaranteed by the fourteenth amendment of the United States 

Constitution* article XII* section 13(8) of the Col orado Con

stitution* C.R.S. 1973* 24-50-125(1) and State Personnel 

Board rules which provide for hearings and other procedural 

safeguards in the event a certified state employee is termi

nated from his employment. There is no colorable claim of 

denial of procedural due process in this case. jjaLLSb— LUdSz

B£Qd£Q£_S£bQQl_Di.Sti:i££_Yi_MaiL£,in*___ U . S . _____* 99 S. Ct.

1062 (1979).

III.

THE DISTRICT COURT PROPERLY CONCLUDED 
THAT A NO-BEARD POLICY FOR STATE FOOD 
SERVICE WORKERS WAS RATIONALLY RELATED 
TO THE STATE'S LEGITIMATE GOAL IN PRO
MOTING PUBLIC HEALTH.

The remaining issue properly before the court is whether 

the regulation in question impermissibly infringes upon a 

substantive right of employees so as to violate their due 

process rights protected under the fourteenth amendment of 

tne United States Constitution. Chiappe and Kaufman cor

rectly argue that the due process clause protects substantive 

aspects of liberty against impermissible governmental re

strictions. iHarrab_lDd£C£Od£Ql_S£!322l_Dis£ri££_y4l_Mariin* 

illCCa; fig 11 gy^Ya-dQPD5Qn » 425 U.S. 238 (1976). However* as 

they also admit (opening brief at 6)* the interest they 

assert in their personal appearance is not a fundamental 

one* and therefore not entitled to the same level of protec

tion and judicial scrutiny as where governmental action 

affects "the individual's freedom of choice with respect to 

certain basic matters of procreation* marriage and family 

life." fielley.yi.JfihnicQ* supra* i£g RQ£_Y*_Mad£» *io

- 7 -



U.S. 113 (1973); £i££Q£taai_Vi_£air.d* 405 U.S. 438 (1972); 

£&2Ql£¥_y.s._lll.L03l&t 405 U.S. 645 (1972); G ri$w p ld v. Con- 

Q££ti££i» 381 U.S. 479 (1965); Mg.ye r,_̂ r •._&££ r.s3£.k 3? 262 U.S.

390 (1923).

Therefore? where a non fundamental interest is at stake? 

a line of cases from the United States Supreme Court? federal 

appellate and district courts? as well as state cases from 

other jurisdictions? have clearly articulated the test of 

judicial scrutiny to be applied in cases in which regulations 

are challenged by public employees. The leading case in 

the area of grooming restrictions for public employees is 

K£ll£¥_¥A_iQhQ£flO» 425 U.S. 238 (1976)? in which the Supreme 

Court upheld a police grooming code as being rationally 

related to the goals of safety? uniformity and esprit de 

£2£0a« In ilellay? the court found it unnecessary to decide 

whether an individual's interest in his personal appearance 

was protected by the liberty clause of the fourteenth amend

ment for the resolution of the case.

Instead? the court pointed to the highly significant 

fact that the policeman was asserting fourteenth amendment 

protections not as a private citizen but as a public employee? 

and noted that there may be comprehensive and substantive re

strictions on acts of federal and state employees. The 

majority went on to say that where first amendment problems 

were not at stake (as they are not in the case at bar) and 

where only general fourteenth amendment substantive liberty 

protections are involved? there is even more room for re

strictive regulations. Administrative regulations governing 

public employees are to be given the presumption of legis

lative validity? and the test is not whether the state can 

establish a genuine public need for the policy? but whether 

the employee can demonstrate that there is no rational con

nection between the regulation and the goal being promoted

- 8 -



I

by the governmental entity* The courts are not to weigh 

policy arguments or to rule on hair styles* but are to decide 

whether the regulation is so irrational as to be arbitrary 

and therefore constitute a deprivation of an em pl o y e e ’s lib

erty interest in his freedom to choose his own hairstyle* 

KellfiY-YA.iQhQSQQ* sucra* at 248.

The test set forth in the Keller case has been relied 

upon by many courts in the resolution of challenges to regu

lations on the basis of asserted constitutionally protected 

interests* In Ball_¥*_B22££l_2£_l£2££££a* 584 F.2d 684 (5th 

Cir* 1978)* £.££tj*._d£Qi£d 99 S* Ct* 1535* the dismissal of 

an untenured high school teacher for his refusal to shave 

his beard was upheld and the liberty interest found to be 

insubstantial since his choice of a beard had no effect 

upon his ability to earn his livelihood* The seventh circuit 

recognized the possibility of a math teacher/bus d r i v e r ’s 

liberty interest in having a mustache in Pence v« Ros^nquist* 

573 F*2d 395 (7th Cir* 1978)* vacated a summary judgment 

for the defendants and remanded to the trial court for an 

evaluation of the relationship of the rule to the purpose 

stated by the school authorities* A police grooming regula

tion was held not to violate the due process clause in M a rshal1 

Y* District; o f CQ lprpb «..at , Government * 559 F*2d 726* (0*C*

Cir. 1977).

22ti2Q* 562 F.2d 838 (2d Cir. 1977)* the second circuit (on 

petition for rehearing en banc at 562 F*2d 856) upheld a 

shirt and tie regulation for junior high school teachers* 

relying upon &£ll£it and fl.U£QQ_!£*._M.!l££.2££* 425 U*S* 560 (1976)* 

The court recognized that even though policemen are different 

from teachers* the test is the same and therefore the dress 

code was to be presumed constitutional and the right asserted 

was far from fundamental* In Jgppfrs y». Kunes* 541 F*2d 222

- 9 -



(9th Cir* 1976)» C.££.t.i._dSQi£il 429 U*S* 1094* the court upheld 

a grooming regulation which resulted in the termination of 

employees of the county assessor's office for noncompliance* 

pointing out that the standard of review was that established

for economic regulations* £ge Willi£m£Qn_y*._L.££_Q2ii££l_Qpm-

Q£Q¥* 348 U*S* 483 (1955)* Sfifi 3? 52 Kamerling v. Q'Hgggn*

512 F.2d 443 (2d Cir. 1975) ♦ ££r£._a£niesl, 425 U*S. 942 

(1976) (predating K£ll£y* but upholding a regulation banning 

beards for firemen where it met the reasonable relationship 

t e s t ) •

Federal district courts have upheld regulations where 

the employees have failed to meet their burden of establish

ing a lack of any rational relationship between the rule 

and its purpose* B dker y*.,.Cawley* 459 F. Supp* 1301 (S.D.N.Y. 

1978) (different disciplinary treatment for police and other 

employees)* £££ H£y£«i_vj._ti£y_Qf _Wilmj_ngion* 451 F. Supp*

696 (D* Del* 1978) and Ahe£rn_v*._Qigr££j.£* 412 F* Supp* 638 

(0* Mass* 1976)* £ff.ii:m£d 429 U*S* 876 (both upholding the 

reasonableness of a regulation imposing discipline of firemen 

by duty without pay). S££_£l£2 Igr j2£Qugh_y*._C.j_£y_Ql_Jifl£k£QQr 

yillg* 363 F. Supp* 1176 (M.D. Fla. 1973)* a£f.iU!££l_liiitl2Ut 

22iQi2Q 504 F.2d 759 (5th Cir* 1974) (predating &£ll£y but 

upholding haircut regulations for firemen where the court 

refused to substitute its judgment for the expertise of the 

officials who promulgated the regulations in the absence of 

arbitrariness and held that the right of personal expression 

may be subject to minor restrictions where the public safety 

i s co nc e r n e d )•

In addition* state courts have upheld the reasonable

ness of hair regulations for employees* £££ £h£22£I.£l—¥.*. 

Qfikfill2_t2UQl¥—y££ii-t21iQ£.il* 144 Ga* App* 115* 240 S*E*2d 

316 (1977) (dismissal reversed for inadequacy of notice)* 

lQ-th£_Maii£j:-Qf_£iai:y_ls[i_t£ia££* 337 So* 2d 549 (La. App.

- 1 0 -



1976) (challenge by a classified driver for the fire depart

ment who refused to trim his mustache)* In BrQQk$ v* T riMet* 

526 P*2d 599 (Or* App* 1974), the court of appeals in a 

thoroughly reasoned opinion rejected a bus driver's challenge 

to a no-beard policy because the employer had the authority 

to promulgate the regulation* and since it was reasonably 

related to defendant's interest in maximizing ridership it 

did not violate the employee's federal due process rights* 

i e e _ S l i Q  Mq r £ i s Q n _ y A _ H j i m i I t 2 n _ £ < 2 i 1i n r d _ Q f _ E £ l y £ a i i Q n  *

494 S*W*2d 770 (Tenn* 1973)* ter£*_d£Qi£d 414 U*S* 1044 

(upholding the dismissal of a tenured teacher for refusal 

to comply with a no-beard policy)*

It is interesting to note that Robert O'Neil in the 

ACLU HaQd&QQJs_aQ_RigblS_Qf_G£2Y£Lnm£Qt_Ej!elQy£££ ( 1978) dis

cusses HelleZ-^*.— ieboteo and observes that the court has 

adopted a new and rather lax standard of review: whether a 

rational connection exists between the regulation and its 

purpose*

In the case before the court* the regulation against 

beards for food service workers is intended to promote public 

neal th and safety* This is clearly a legitimate exercise 

of the state's police power* ££2pl£_Yj._&29Ul* 179 Colo*

394, 501 P.2d 738 (1972); LQ¥£_¥ a _&£11» 171 Colo. 27, 465 

P*2d 118 (1970)* The only remaining question is whether 

the employees have proved that the regulation is not rationally 

related to the legitimate state purpose so as to be arbitrary 

and therefore an impermissible restriction of their asserted 

interest in their personal appearance.

The specific purpose of the regulation is to minimize 

the danger of bacterial contamination by bearded food service 

employees who work in the areas in which food is prepared* 

stored or served or who come into contact with food and/or 

utensils (21)* The danger consists of the possible transmi s-

- 1 1 -



sion of bacteria from the facial hair to the food by finger 

contact or direct fallout (20* 21). The hearing officer 

(69* finding of fact No. 15)* the State Personnel Board 

(102* adopting the findings of the hearing officer) and the 

district court (district court record 53) all concluded 

that the regulation was not arbitrary and was rationally 

related to the legitimate interest of the promotion of health 

in food service establishments.

Chiappe and Kaufman argue that the regulation does 

not provide a less intrusive alternative to the ban on beards 

and for this reason should be struck down. The "less drastic 

means" analysis is limited to cases where fundamental per

sonal liberties are at stake. £h§l£2Q_¥j._Iii£ker * 364 U.S.

479 (1960). The cases discussed above establish that the 

rational relationship test is the proper one to be applied 

in the case of a public employee asserting a nonfundamental 

interest. The Supreme Court in Kelley ,y* Johnson* S.UCL3* 

clearly indicated its unwillingness to evaluate the wisdom 

of the rule because deference is to be given to legislative 

enactments (statutory or administrative) where nonfundamental 

interests are concerned. This relaxed standard* which pre

cludes judicial evaluation of alternative methods of achiev

ing the state's purpose so long as the method chosen is a 

reasonable one* was recently emphasized in iia£S.a£.i3U£££t£ 

S2aLd_Q£_E£tiC.e!!l£Qi_yx__Myr.gia* 427 U.S. 307 ( 1976) in reli

ance upon QaQ£lj:ida£_Yx_ailliam£♦ 397 U.S. 471 (1970).

Appellants also rely upon many student hair cases in 

support of their position. Not only are these cases distin

guishable from employment cases* based on the Hfilley. court's 

distinction between protections to be afforded a citizen as 

opposed to a public employee* but it should also be noted 

that the Tenth Circuit has found no cognizable federal claim 

in hair cases even in the case of students. £r££m£D_yA
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El3k£* 448 F.2d 258 (10th Cir. 1971)* ^ r t » .fleni^d 405 

U.S. 1032.

Appellants Chiappe and Kaufman are urging this court 

to adopt a stricter standard of review in this case than 

that which has been established by the United States Supreme 

Court* despite the similarity between the facts of this 

case and those in K e llq y . y , Johnson and the cases which fol

lowed it. In the case of Burbank Vi Goldschmidt* 521 P.2d 

8 (Or. App. 1974)* a po li ceman’s challenge to grooming stan

dards on the basis that less stringent regulations should 

be applied* was rejected. The court noted that where there 

was room for disagreement on the appropriate regulations* 

there was room for discretion by the police officials.

The rational relationship test by its very terms precludes 

the grafting of a "least restrictive alternative" analysis 

onto it. Once the question of legitimate purpose and ratio

nal means has been resolved* the judicial inquiry is at an 

end.

Further* it must be reemphasized that the burden of 

proof is on the employees to show that the policy is not 

rationally related to the promotion of public health* not 

upon the state to justify the need for the regulation.

The relief sought by Messrs. Chiappe and Kaufman is another 

hearing where the state is to establish the necessity of 

the no-beard policy in order to fulfill their health objec

tives. This remedial request represents a clear misundei—  

standing of the allocated burden of proof. The employees 

have not established the irrationality of the regulation in 

this case and the district c o u r t ’s decision should be upheld.
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IV

THE DISTRICT COURT PROPERLY CONCLUDED 
THAT THE STATE PERSONNEL BOARD'S DECI
SION UPHOLDING APPELLANTS' TERMINATIONS 
WAS SUPPORTED BY SUBSTANTIAL EVIDENCE 
IN THE RECORD.

Appellants assert that evidence in the record does 

not support the regulation in that the state did not estab

lish that beards pose a health hazard. While it is true 

that the state and county health regulations are silent on 

the question of beards (30-64* 68* finding No. 8)* it is 

clear that they require food service workers to prevent con

tamination of food and utensils by maintaining high standards 

of personal cleanliness and hygiene (68-69* finding No.

9). Avoidance of contamination under those regulations was 

interpreted by university health officials to include a pro

hibition of beards (20* 21). The officials pointed out 

that beard hair cannot be contained in the same manner as 

head hair (20* 21). In addition* Mr. Ingraham* the food ser

vice manager* testified that these regulations simply pro

vided minimum standards and that where he found that the 

UMC Food Services was in a state of disorganization * he 

decided to take steps to upgrade the facility (68* findings 

Nos. 5* 6 and 7). The hearing officer found that the no-beard 

policy was directly concerned with the promotion of clean 

and sanitary food service activities on campus (69* finding 

No. 15).

Messrs. Chiappe and Kaufman attack the findings of 

fact made by the hearing officer in the case. The sufficien

cy of the evidence can only be evaluated by an appellate 

court's review of the agenc/ record. However* in this case 

the employees did not provide a full transcript for perusal 

by the reviewing board and courts. The abbreviated summary 

of testimony (89-90) does not indicate what evidence was pre

sented with regard to the health hazard from beards. Counsel
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for the university stipulated to the summary* with the pro

viso that it was not meant to attack the findings of fact 

made by the hearing officer (90). Appellants may not now 

argue that the findings which are contrary to their position 

are not supported by substantial evidence when they failed 

to present transcripts of the pertinent evidence to the 

reviewing court. In such a case* the appellate court must 

presume that findings are supported by the evidence. 

E£aelfi_*A_Gall£g£&* 179 Colo. 2 1 1 * 499 p.2d 315 (1972); 

l£Xlar_yJ._P£Qcl£, 176 Colo. 316* 490 P.2d 292 ( 1971).

Appellants now argue that less intrusive means* such 

as hair restraints* should nave been used* to achieve the 

state*s goal* however the record indicates that they never 

requested such an alternative at the time they refused to 

comply with the no-beard directive (69* finding 14* where 

they offered no defense or mitigation at the June 15* 1976 

meeting). Further* as addressed above in section III* the 

means scrutiny is not appropriate in this type of case.

Chiappe and Kaufman also argue that the nonenforcement 

of the no-beard policy prior to Ingraham*s tenure undercuts 

the rationale for the regulation. First* it should be noted 

that the argument of estoppel against a governmental agency 

is not favored* U n i y e f j _ l y g r m ^ n * 555 

P.2d 1155 (Colo. 1976). The state contends that the district 

court properly found that the university had the ability to 

periodically review and upgrade its food service establish

ments in pursuit of the public health in this case (district 

court record 54-55). The D.C. Court of Appeals rejected a 

similar argument made by a police officer who was terminated 

for his refusal to trim his hair and shave his beard under 

a regulation promulgated after his hire as follows:

(We) know of no legal doctrine that 
confers upon employees a vested right 
to an indefinite continuance of the
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same rules and working conditions 
which prevailed at the date of entry 
into employment.

SiaLS-bal]— ¥*._Di£iiLi££_UQ£IIl£lQ.¥II!£Dt_£.Qin|2£Q£££iQQ_£Q£££l ♦ 37 7 

A.2d 429 (D.C. App. 1977) at 431.

Further* the employees argue that since they were not 

in fact engaged in the preparation of food* the no-beard 

policy should not have been applied to them even though 

they were classified as food service workers and performed 

a variety of duties relating to food preparation and cleanup 

(28-29). This alleged distinction in duties is not recog

nized by the county and state health regulations which apply 

to employees who work in locations where food is prepared 

(56) or who come into contact with food utensils or equipment 

(32). Since busboys work in and around the kitchen and 

diningroom areas and since beards cannot easily be covered 

to prevent contamination from contact or loose hair* it was 

rational for the new manager to enforce a no-beard policy.

The state contends that the record* when considered 

as a whole* contains substantial evidence in support of the 

actions taken by the university officials which were upheld 

by the hearing officer* the State Personnel Board and the 

district court. $££ C.R.S. 1973* 24-4-106(7); L£££Q££_Y a

_Ss£Y.i££_C.2IDIDi.S.S.i£Q» 177 Colo. 257* 493 P.2d 1087 (1972).

Therefore* the factual finding that the regulation was rationally 

related to the purpose of promoting public health is binding 

on this court.

V.

THE STATE CONSTITUTION PROVIDES NO 
GREATER PROTECTION OF APPELLANTS* 
INTERESTS THAN ITS FEDERAL COUNTERPART.

Finally* Messrs. Chiappe and Kaufman assert that sec

tions 3 and 25 of article II of the Colorado Constitution
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also encompass their interests in this case and provide 

them with greater protection against the state's regulation 

affecting their choice of appearance than does the federal 

constitution* The state contends that these claims are not 

properly before the court since they are being raised for 

the first time on appeal (see section I of this brief)* but 

in the event the court chooses to address these claims on 

the merits the appellees submit the following response*

While it is true that state courts may interpret the 

state constitution to provide greater protections than its 

federal counterpart* the employees have not established why 

it should be done in this case* They again urge the court 

to engage in a close scrutiny of the regulation in question* 

arguing overclassification in reliance upon equal protection 

cases where a statute or regulation conclusively presumed 

certain facts which impacted individual rights* Both cases 

cited for this proposition turned on the failure of the 

state to provide a hearing on the individualized factual 

situation* There is no such failure in this case (see dis

cussion in section II of this brief)* Further* it appears 

from cases involving due process claims that the Colorado 

Supreme Court has applied the same test of rational relation

ship as that used by courts to resolve federal constitutional 

claims described above. In Gates Rubber__CQ*_y«__SQUlh_Subun- 

liaQ_!leti:Qj2QlitaQ_ae££fiati2Q_aQsl_£aLli_Qi&tLi£tt 183 Colo.

222* 516 P • 2d 436 (1973)* ££2Bl£_¥*_!i2Slilf iliLBS* and Lays

iucra* this court stated that the due process analy

sis was a limited inquiry into whether the legislation was 

a proper subject of legislative power and whether the regula

tion was rationally related to the governmental purpose 

where a nonfundamental right or nonsuspect cl assification 

is concerned* There does not appear to be any authority 

for the grant of greater protection under the state constitu-
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tion in this case than that afforded by the federal constitu

tion, Appellants* state constitutional claims should be 

denied where the regulation is rationally related to the 

legitimate state purpose of safeguarding the public health.

The only issue properly before the court is whether 

the no-beard regulation impermissibly violated the due pro

cess rights of the terminated food service workers. The 

state contends that the hearing officer* the State Personnel 

Board and the district court properly concluded that the 

employees were afforded procedural due process and that the 

no-beard policy for food service workers was rationally 

related to the s t at e’s legitimate goal in promoting public 

health and therefore did not impermissibly infringe upon 

the employees* substantive liberty interest in their appear

ance. Further* the district court properly concluded that 

the State Personnel B o a r d ’s decision upholding the terminations 

was supported by substantial evidence in the record. Finally* 

the state constitution provides no greater protection of 

appellants* interests than its federal counterpart. The dis

trict court decision should be affirmed and the appeal dis- 

mi ssed.

FOR THE/jATTORNEY GENERAL

ANN SAYVETZ* 7314 
Assistant Attorney*General 
Human Resources Section

Attorneys for Defendants-Appe11ees

1525 Sherman Street* 3d Floor 
Denver* Colorado 80203 
Telephone: 839-3611
AG File No. CHR/79SA63/1CW
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