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Upcoming Events
M arch  5, 2 0 0 2 : H o t Topics

Pub lic  In stream  F low  R ights (tentative) 
A p ril 4 -5 , 2 0 0 2 : C o a l-b ed  M eth an e  

C onference
A pril 11, 2 0 0 2 : H o t Topics 

C o al-b ed  M eth an e  (ten tative)
A p ril 2 4 , 2 0 0 2 : S h o rt course on  th e  

E n d an g e red  Species A ct 
A p ril 2 4 -2 7 , 2 0 0 2 : C o m m u n itie s  an d  

W este rn  W ildfire : A n  E xperien tia l F ield 
T o u r for Journalists 

M ay  2 0 , 2 0 0 2 : H o t Topics 
N o n -F ed era l H y d ro p o w er R elicensing 

M ay  29 , 2 0 0 2 : E n d an g ered  Species A ct 
W orkshop

J u n e  1 1 -1 4 , 2 0 0 2 : A n n u a l C o n fe ren ce
“A lloca ting  a n d  M an ag in g  W ater for a 

S usta inab le  F u tu re : Lessons from  A ro u n d  
th e  W o rld ”

J u n e  19, 2 0 0 2 : E n d an g e red  Species A ct 
I W orkshop
J u ly  15, 2 0 0 2 : E n d an g e red  Species A ct 

W orkshop
S ep tem b er 19, 2 0 0 2 : E n d an g e red  Species 

A ct W orkshop  - D enver 
Fall 2 0 0 2 : N R L C  2 0 th  A nniversary  

C elebration

(some dates subject to change)

D avid  Pellow reads from  N R L C ’s book  

Justice and Natural Resources d u rin g  the 

C en te r’s recen t b o o k  release party.

Conference Agenda & 

Registration Form 

Enclosed!

A NOTE FROM THE NEW DIRECTOR
T h is  year, th e  N a tu ra l R esources Law  C en te r is ce lebra ting  its tw en tie th  anniversary. In  

th a t tim e , th e  C en te r has estab lished  itse lf as one  o f  th e  lead ing  cen ters o f  scho larsh ip  o f  and  

a b o u t th e  W est, its n a tu ra l resources, its en v iro n m e n t, a n d  its peoples. W e have strived  to  be 

ob jective an d  fair a n d  to  p rov ide a n eu tra l se ttin g  w here  every stak eh o ld er feels com fortab le  

in  jo in in g  th e  d iscussion  a b o u t th e  W est’s past as w ell as its fu tu re . O v er those  sam e tw en ty  

years, w estern  lands a n d  w a te r m an ag em en t has evolved, a t tim es dram atically ; w e believe 

th a t th e  C e n te r’s role in  th a t process has been  a positive a n d  co n stru c tiv e  one.

I t  is a g en u in e  pleasure to  jo in  an  in s titu tio n  w ith  such  a rem arkab le  record  o f  accom plish 

m en t. I am  h u m b le d  to  w o rk  in  th e  co m p an y  o f  peop le  like D av id  G etches, C harles 

W ilk in so n , Jam es C o rb rid g e , J o h n  Sayre an d  C lyde M artz . M y  colleagues a t th e  C en te r are 

pro lific w riters an d  researchers. T h e  U niversity  o f  C o lo rad o  Law  School is a n a tio n al leader 

in  en v iro n m en ta l an d  n a tu ra l resources law  a n d  a terrific  catalyst fo r scholarsh ip . A n d  w e are 

fin d in g  g reater a n d  g reater rew ards in  o u r in te rd isc ip lin ary  w o rk  w ith  physical a n d  social 

scientists from  the  U n iversity  a n d  o th e r research in stitu tio n s.

M y  goal as d irec to r o f  th e  N a tu ra l R esources Law  C e n te r  is a sim ple one: to  b u ild  an d  

ex p an d  u p o n  th e  w o rk  th e  C e n te r  has d o n e , an d  to  m a in ta in  its p rid e  o f  p lace am o n g  

in stitu tio n s th a t are w o rk in g  to  sustain  the  W est’s en v iro n m en t, na tu ra l resources, econom ies, 

a n d  co m m u n itie s . O v e r th e  nex t few  m o n th s  y o u  will be h ea rin g  m o re  a b o u t o u r p io n ee r

ing  su m m er w ater conference, o u r p lans for th e  fu tu re , an d  the  ce leb ra tion  o f  o u r tw en tie th  

anniversary . I lo o k  fo rw ard  to  w o rk in g  w ith  every o n e  o f  you , a n d  I h o p e  y o u  w ill feel free to 

c o n ta c t us w ith  y o u r ideas a b o u t th e  C e n te r’s n ex t tw en ty  years.

WATER CONFERENCE TO . HAVE AN INTERNATIONAL FLAVOR
In  h o n o r  o f  th e  C e n te r’s tw en tie th  anniversary, o u r u p co m in g  su m m er w ate r 

conference w ill featu re speakers from  a ro u n d  th e  w o rld  as w ell as U .S . speakers w ith  

in te rn a tio n a l experience. W e haven’t ab a n d o n ed  o u r w estern  U .S . focus, b u t ra th e r have 

dec ided  to  im p o rt lessons from  foreign n a tio n s dealing  w ith  sim ilar w ater m an ag em en t 

challenges.

Allocating and Managing Waterfor a Sustainable Future: Lessons from Around the World wil 1 

beg in  w ith  a full day  o f  free p u b lic  lectures, fea tu rin g  ap p ro x im a te ly  60  p resen ta tio n s from  

w ate r experts in  the  U .S. an d  ab road . T h e  fo llow ing  th ree  days, op en  to  conference 

reg istran ts only, will featu re in -d ep th  d iscussions exam in ing  the  use o f  m arkets an d  policy 

processes in w ater allocation; m echan ism s for in teg ra tin g  env iro n m en ta l, cu ltura l, an d  o th e r 

values in w ater regim es; an d  conflicts an d  cooperative efforts associated w ith  tran sb o u n d a ry  

w ater resources. T h e  goal w ill be to  id en tify  strategies for ach iev ing  susta inab ility  in  the  

West.

D om estic  presenters include Peter G leick, Pacific In s titu te  for S tudies in D evelopm ent, 

E n v iro n m en t an d  Security; H e len  Ing ram , U niversity  o f  C aliforn ia, Irvine; A aron  W olf, 

O reg o n  S tate U niversity ; an d  D a n  Tarlock, C h icag o -K en t C ollege o f  Law. Panelists from  

E urope , Africa, S o u th  A m erica, N o r th  A m erica, an d  A ustralia are also confirm ed , d raw n 

from  a variety  o f  academ ic organizations, governm ents, an d  m ajo r in te rn a tio n a l organiza

tions in c lu d in g  the  W o rld  B ank an d  U n ited  N a tio n s. T h e  full conference agenda is 

enclosed in  th is issue o f  Resource Law Notes.

In  ad d itio n  to  o u r n o rm al conference activities, a varie ty  o f  field  trips an d  o th e r events 

will also be offered. A dditionally , conference m aterials w ill be crafted  in to  a book , m ak ing  

th e  event available to  a m u ch  larger w estern  a n d  in te rn a tio n a l audience.



Comings and Goings

A dvisory  B o ard N R L C  S ta ff

NRLC Director, Jim Martin, and new NRLC Advisory Board member, Felicity Hannay.

Hannay, Eid and Cowles Join NRLC Advisory Board
T h e  N a tu ra l  R eso u rce  Law  C e n te r  has alw ays been  fo r tu n a te  to  have an  adv iso ry  b o a rd  

c o m p rise d  o f  p eo p le  o f  g rea t d is t in c tio n  a n d  exp erien ce  in  th e  field  o f  e n v iro n m e n ta l an d  

n a tu ra l resources law. T h a t  tra d it io n  c o n tin u e s  w ith  th e  th ree  new est ad d itio n s  to  o u r  adv iso ry  

board .

Troy A. E id  is a n a tiv e  C o lo ra d a n  ed u c a te d  a t S ta n fo rd  a n d  th e  U n iv e rs ity  o f  C h icag o  Law  

S chool. A fte r g ra d u a tin g  law  schoo l, T roy  c le rked  fo r ju d g e  E d ith  Jo n es o f  th e  U .S . C o u r t  o f  

A ppeals fo r th e  F if th  C irc u it, p rac ticed  law  w ith  th e  firm  o f  H o lm e  R o b erts  &  O w e n  in 

D enver, a n d  th e n  served  as G en era l C o u n se l for In fo T E S T  In te rn a tio n a l. M o re  recently , T roy  

has been  a m e m b e r o f  G o v e rn o r  Bill O w e n ’s s ta f f  a n d  cab in e t. C u rre n tly , T roy  is th e  execu tive  

d irec to r o f  th e  C o lo rad o  D e p a r tm e n t o f  P ersonnel a n d  A d m in is tra tio n . H e  is th e  C h ie f  

A d m in is tra tiv e  O ffice r for th e  s ta te ’s $ 13.2  b illio n  s ta te  g o v e rn m e n t an d  is resp o n sib le  for 

C o lo ra d o ’s 4 6 ,0 0 0  sta te  em ployees (th e  largest w o rk  force in th e  sta te). Previously, T roy served 

as th e  G o v e rn o r’s C h ie f  Legal C o u n se l.

Felicity Hannay w as a p p o in te d  by C o lo ra d o  A ttto rn e y  G en era l K en Salazar in J a n u a ry  1999 

as D e p u ty  A tto rn e y  G en era l fo r N a tu ra l R esources a n d  E n v iro n m e n t. In  th a t capacity , Felicity  

supervises ap p ro x im a te ly  fo rty  o th e r  lawyers, w h o  in tu rn  rep resen t C o lo ra d o ’s e n v iro n m e n ta l, 

w a te r a n d  o th e r  n a tu ra l resources agencies, bo ard s a n d  co m m issio n s. Felicity  o b ta in e d  h er 

u n d e rg ra d u a te  degree from  Vassar C ollege an d  h e r law  degree  from  B oalt H a ll S choo l o f  Law, 

U n iversity  o f  C a lifo rn ia  a t Berkeley. H e r  first job  as a law yer was w ith  th e  D e n v er law  firm  o f  

D avis, G ra h a m  &  S tu b b s. S he s ta r te d  th e re  as an  associate, b ecam e a p a r tn e r, a n d  stayed  un il 

she  jo in ed  th e  A tto rn e y  G e n e ra l’s O ffice . Felicity  is a past tru s tee  o f  th e  R ocky  M o u n ta in  

M in era l Law  F o u n d a tio n .

Macon Cowles is a law yer w h o  specializes in  re p rese n tin g  in d iv id u a ls  a n d  citizen  g ro u p s  in  

toxic to rt, en v iro n m e n ta l, civil righ ts, class ac tio n  a n d  e m p lo y m e n t cases. A m o n g  M aco n ’s 

m an y  cases, he was th e  lead en v iro n m e n ta l law yer a n d  a m e m b e r o f  th e  P la in tif f ’s E xecu tive 

C o m m itte e  in  th e  E xxon V aldez O il Spill L itig a tio n . H e  was also th e  lead p la in t if f ’s law yer in 

litig a tio n  seek ing  th e  c lean u p  o f  th e  n e ig h b o rh o o d  th a t s u rro u n d s  th e  A sarco G lobev ille  

facility  in  D enver. M ac o n  has been  o n  sab b a tica l for th e  past tw o  years a n d  has been  co llab o 

ra tin g  w ith  o th e rs  to  develop  scenarios for su sta in ab le  g ro w th  in C o lo rad o . D u rin g  th a t tim e , 

he has w ritte n  th e  c ity  o f  B o u ld e r a n d  B o u ld e r C o u n ty ’s su s ta in ab ility  policy, a n d  w as in v ited  

by th e  H o m eb u ild e rs  A ssocia tion  o f  C o lo rad o  to  jo in  a c o m m itte e  d ev e lo p in g  green s tan d ard s 

fo r th e  b u ild in g  in d u stry .

leannie Patton jo in ed  us in O c to b e r  o n  t h ^  

heels o f  a tw o-decade career in com m unica tions, 

ed u c a tio n , a n d  m ark e tin g . A fte r receiv ing  her 

M aster’s from  the  U niversity  o f  N o rth e rn  C o lo 

rado (Greeley), she m oved to  S team boat Springs 

(D ire c to r  o f  P u b lic  R ela tio n s fo r b o th  th e  ski 

area a n d  th e  S h e ra to n  R eso rt H o te l)  a n d  th en  

hack  to  h e r n a tiv e  B o u ld e r to  o p e n  a c o m m u 

n ica tio n s  co n su ltin g  firm . T h e  a u th o r  o f  m o re  

th a n  160 n ew sp ap er a n d  m ag azin e  artic les re

lated to  the  A m erican W est, she has tau g h t jo u r

nalism , w ritin g , lite ra tu re  a n d  research courses 

to  co llege fresh m en  a n d  so p h o m o res , a n d  e n 

joyed  a 10 -y ear s t in t  as a C o n tr ib u tin g  E d ito r  

to  SKI m agazine. A  fo rm er river gu ide a n d  rock 

clim bing  instructor, she serves as N R L C ’s Events 

a n d  O u tre a c h  C o o rd in a to r.

Spring 2002 Hot Topics
D ate s  a n d  to p ics  to  be  u p d a te d  o n  o u r  w ebsite: w w w .co lo ra d o .e d u /L aw /N R L C

Adam Foster h as  s p e n t  h is  w h o le  life  in 

C o lo ra d o , w ith  th e  ex cep tio n  o f  a sem este r 

ab ro ad  in G u ad a la ja ra , M ex ico . H e  sp e n t th e  

last th ree  years w o rk in g  a t K ey sto n e  ski reso rt 

c r e a t in g  a n d  im p le m e n t in g  b i l in g u a l  jo b  

tra in in g  fo r th e  h o sp ita lity  d e p a r tm e n t. P rio r 

to  his ca ree r as a ski b u m , A d am  e a rn ed  a 

b ac h e lo r’s degree  in  A n th ro p o lo g y  from  C U ^  

B oulder. A d am ’s b ack g ro u n d  in A n th ro p o lo g y  

p iq u e d  h is  i n t e r e s t  in  t h e  N R L C ’s 

E n v iro n m e n ta l  J u s t ic e  p ro je c t ,  a n d  h e  is 

cu rren tly  w o rk in g  as a research assistan t o n  the  

p ro jec t. W h e n  he is n o t busy  b e in g  a first-year 

law  s tu d e n t ,  A d am  en jo y s trav e l, c a m p in g , 

sk iing , a n d  p lay in g  th e  co n g a  d ru m s. H e  is 

v e ry  e x c i te d  to  h a v e  th e  o p p o r t u n i t y  to  

co n trib u te  to  the  N R L C  a n d  m eet m ore  people 

w ith in  th e  E n v iro n m e n ta l Law  co m m u n ity .

Amy Anderson, a native o f  O reg o n  is ju st ab o u t 

to  f in is h  u p  h e r  u n d e r g ra d u a te  d e g ree  in  

E n v iro n m en ta l S tudies an d  Political Science at 

C U . She has w o rk ed  ex tensively  w ith  th e  C U  

E n v iro n m e n ta l  C e n te r  a n d  has jo in e d  th e  

N a tu ra l  R esources L aw  C e n te r  fo r th e  2 0 0 2  

sp ring  sem ester as a s tu d en t in te rn  assisting w ith  - 

J u n e  co n fe ren ce  p re p a ra tio n s . A m y  loves the  

o u td o o rs  a n d  tries to  sp en d  m o st o f  h e r tim e  

ju s t en jo y in g  th e  C o lo rad o  su n sh in e .

Scott Zhong, c o n tin u e s  as a w o rk -s tu d y  th is  

sem este r p ro cessin g  p u b lic a tio n s  o rd e rs  an d  

assisting w ith  IT  issues. H e  is a freshm an  from  

A u ro ra  m ajo rin g  in  c o m p u te r  eng ineering .

W e m iss Antje Becker a n d  w ish  h e r all th c ^ ^  

best. She was u n ab le  to  c o n tin u e  as a w ork - 

s tu d y  b ec au se  o f  s c h e d u lin g  c o n f lic ts  th is  

semester.
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Mining and Sustainable Development: 
Insights from International Law

Ma. Cecilia G. Dalupan 
2001 El Paso Energy Corporation Law FellowD

In recent years, an increasing number of national and international 
initiatives have focused on the role of the mining and minerals sector in the 
context of the sustainable development paradigm definitively ushered in at 
the World Summit on Environment and Development held in Rio de Janeiro 
in 1992. At present, numerous governments have established regulatory 
frameworks covering not only permitting, fiscal or other conventional legal 
aspects of mining but also broader provisions on environmental and social 
issues. Industry associations in different countries have also formulated 
voluntary codes of conduct and best practices covering these areas.

Internationally these are paralleled by efforts of multilateral development 
and financial institutions as well as governments, industry associations, non
government organizations and other sectors that are involved in various 
international initiatives, including those of the United Nations Environment 
Programme and the World Bank, and projects such as the Mining, Minerals, 
and Sustainable Development Project (MMSD) initiated by the World 
Business Council on Sustainable Development and the industry’s Global 
Mining Initiative.

Common to initiatives focusing on mining is the effort to identify issues 
of a more global nature that are commonly experienced with respect to 

' mining in different countries, and to formulate operation and conduct 
principles that may have general relevance and application. These global 
issues involve environmental and social impacts of mining and related 
economic considerations. These concerns — environmental protection, social 
development and economic issues - constitute the three pillars of sustainable 
development which is, as defined the 1988 Bcundtland Report of the World 
Commission on Environment and Development, development that meets 
the needs of the present without compromising the future.

Indentifying global issues and formulating general principles raises the 
possibility that these efforts could lead to the development of international 
law on mining and mineral resources in the even broader context of 
international law on sustainable development.

The objective of the fuller study on which this article is based is to 
analyze how and to what extent international conventions and principles of 
sustainability are relevant to the development oj7 international law on mining 
and sustainable development, beginning with a fundamental question: What 
is the present ‘state’ of mining in international law and specifically in 
multilateral agreements?

This article provides an overview of multilateral agreements as they 
relate to or impact mineral resources exploration, development and utilization. 
It begins with an analysis of the state and treatment of mining in international 
conventions, with emphasis on the growing body of international 
environmental law and agreements entered into in the last three decades, 
then explores the challenges that recognized and emerging principles of 

,, sustainable development-pose for the mining sector and the development of 
international law on mining.

1. MINING IN MULTILATERAL AGREEMENTS
International law generally refers to legal relations governing states. 

The subjects, however, may include international or inter-governmental 
organizations and even individuals and non-state entities under special 
circumstances. The Statute of the International Court of Justice (1920), 
then annexed to the Charter of the United Nations (1945), provides that 
international conventions or treaties constitute one of the sources of 
nternational law. Also called treaties, international conventions have been 
used to establish governance regimes or regulatory frameworks covering 
particular geographical areas or subject matters concerning which states 
may share an interest, though they may be divergent or even conflicting.

An area of international law that developed in the last three decades 
pertains to environment and natural resources. Earlier in the 20th century, 
such international agreements were largely driven by the need or desire to 
regulate the use of shared resources or to address transboundary environmental 
impacts. Thus, the different states’ national interests served as impetus for 
inter-governmental agreement and action, which may certainly be said of 
international agreements in general, regardless of subject matter. It was in 
the states’ individual national interests to prevent or resolve conflicts and arrive 
at agreements, concerning the management, and thus, economic usefulness, of 
shared cross-boundary resources.

While there are some early examples of international conventions entered 
into for primarily environmental reasons, in the late 1960s and early 1970s 
an ‘ecological era’ dawned, from which point a very diverse and broad body 
of international environmental law has developed and continues to expand. 
Multilateral environmental agreements now number well over a hundred, 
covering sectors like atmosphere and space, marine and coastal resources, 
fisheries, flora and fauna, biodiversity and forestry.

Multilateral environmental agreements have traditionally been response- 
oriented: two or more states with problems sought resolution. However, 
while national self-interest is the fundamental and immediate driver for 
participation in an international agreement, regional and even global 
environmental concerns, together with their economic implications, are 
important motivations as well. Examples include agreements on 
desertification, drought, ozone depletion, loss in biodiversity, pollution and 
industrial accidents and global warming or climate change.

It appears at the outset no formal or general international law with 
respect to mining and mineral resources exists in the same way as a law of the 
sea or a convention on biological diversity. Neither is there an international 
convention or inter-governmental statement of principles as in the case of forestry. 
Nevertheless, a broad survey of multilateral agreements yields significant 
observations with respect to mining and mineral resources.

The Sovereign Right to Exploit Natural Resources and Its Limitations
The sovereign right of a state to exploit mineral and other natural 

resources within its jurisdiction is one of the basic principles of resource 
utilization. This right, however, is not and has never been absolute, but has 
been qualified by the corollary responsibility of a state to ensure that activities 
within its jurisdiction or control do not cause damage to the environment 
beyond its national jurisdiction.

The recognition of this right and duty not to cause transboundary 
environmental harm has been reiterated in international conventions and 
declarations including the Charter of the United Nations (1945), Convention 
on the Continental Shelf (1958), the Convention On Long-Range 
Transboundary Air Pollution (1979), the Stockholm Declaration on Human 
Environment (1972), the Rio Declaration on Environment & Development 
(1992) and the UN Convention on Biological Diversity (1992).

The Aarhus Protocol to the 1979 Convention on Long-Range 
Transboundary Air Pollution of Heavy Metals (1998) clearly has particular 
relevance to the mining and minerals sector. Its objective is to control heavy 
metals emissions caused by anthropogenic activities that are subject to 
long-range transboundary atmospheric transport, and are likely to have 
significant adverse effects on human health or the environment". To this end, 
parties to the Protocol commit to reduce their total annual emissions into 
the atmosphere of certain heavy metals through measures appropriate to 
their particular circumstances. The Protocol also provides, among others, 
guidelines for the best available techniques for controlling and general options 
for reducing emissions of heavy metals'and their compounds.
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However, the duty not to cause transboundary environmental harm 
may not be the only limitation on a state’s sovereign right to exploit its 
natural resources. By entering into conventions which provide for limitation 
and even prohibition of mineral extraction in areas identified for preservation or 
conservation, states have recognized the legitimacy of curtailing their sovereign 
rights of resource exploitation. This is true even in early international agreements 
such as the Convention Relative to the Preservation of Fauna and Flora in their 
Natural State (1933) entered into by the then Union of South Africa, Belgium, 
the UK, Egypt, Spain, France, Italy, Portugal, and the Anglo-Egyptian Sudan, 
which prohibits mining and other development activities in strict natural 
reserves. This prohibition carried on to the African Convention on the 
Conservation of Nature and Natural Resources inl968.

Similarly, the growing body of multilateral environmental agreements 
and conventions on social concerns indicates that the sovereign right to 
exploit one’s natural resources may no longer be qualified just by the duty 
not to cause transboundary environmental damage. Even the manner and 
extent of exploitation within a state may be subject to various qualifications 
in multilateral agreements to which it is a party or to which it may become 
subject as a result of customary practice in international law.

Multilateral agreements and declarations have also been formulated on 
primarily social dimensions which may impact on the manner and extent in 
which mining and other development activities are carried out, even within 
the boundaries of a sovereign state. Examples are the Copenhagen Declaration 
on Social Development and Programme df Action of the World Summit for 
Social Development (1995), the Aarhus Convention containing Guidelines 
on Access to Environmental Information and Public Participation in 
Environmental Decision-making Convention, and International Labor 
Organization Convention 169 on Indigenous and Tribal Peoples in 
Independent Countries (1989).

Convention 169, for example, provides that the rights of indigenous 
peoples to the natural resources pertaining to their traditional lands, including 
the right to participate in their use, management and conservation, shall be 
specifically safeguarded. It further provides that in cases where the state 
retains the ownership of mineral or sub-surface resources, governments shall 
establish or maintain procedures through which they shall consult these 
peoples, with a view to ascertaining whether and to what degree their 
interests would be prejudiced, before undertaking or permitting any programs 
for the exploration or exploitation of such resources pertaining to their 
lands. The people concerned shall wherever possible participate in the 
benefits of such activities, and shall receive fair compensation for any damages 
which they may sustain as a result of such activities.

In summary, principles found in multilateral artd other environmental 
agreements, insofar as they are binding on states that have voluntarily entered 
into the same or are recognized as customary in international law, necessarily 
affect where and how mining is carried out even within the boundaries of a 
sovereign state.

International Governance Regimes for Mineral and Other Resources
As noted, there does not appear to be any international governance 

regime or statement of principles for mining or mineral resources, in contrast 
with many other resources that have in common their nature as renewable 
resources. Examples lie in the sectors of agriculture, fisheries, marine and 
coastal resources.

With respect to fisheries, marine and coastal resources, exhaustive legal 
texts such as the Fisheries Convention (1964) and the United Nations Law 
of the Sea (1982) exist together with many other regional agreements 
formulated over the last five decades. These cover a wide range of living 
resources including tuna, salmon, dolphins, seals and whales. Bodies of 
water such as the Black Sea, Atlantic Ocean, Pacific Ocean, the Mcditerranean 
Sea, the Rhine, West and Central African Region, Eastern African Region, 
Red Sea, Gulf of Aden, Baltic Sea and the Black Sea are given special focus.

In forestry, the international community formulated the Non-Legally 
Binding Authoritative Statement of Principles for a Global Consensus on 
the Management, Conservation and Sustainable Development of All Types 
of Forests (1992) at the World Summit on Environment and Development.

Its long-winded, ambivalent title reflects the difficulty in its negotiation and 
formulation. Since 1992, however, various regional agreements indicate 
progress in forestry resources protection, management and utilization.

Mineral and other non-renewable resources may not have lent themselves 
as readily to international standards or principles as marine or other renewable a 
resources. While various factors — including the different kinds'of minerals* 
and their uses, the wide variety in methods of extraction, and the differences 
in physical environments and climates where mining takes place — make forming 
general principles difficult, they do not present an impassable roadblock. -

One significant factor may be the ‘size’ of the global mining industry in 
that the level of capitalization is relatively small. Hence, the necessary 
impetus for broader action such as the formulation of treaties may not have 
existed. Perhaps even more significant, is that mineral resources are rarely 
shared in nature, unlike marine and water resources traversing two or more 
states. And despite dire predictions such as the Club of Rome’s ‘The Limits 
to Growth’ (1972), mineral reserves have not been depleted, but are reportedly 
stable and even increasing at the same time that recycling and other 
technologies contribute to a longer life cycle of metals. In contrast, an 
international response has been considered imperative with respect to forestry 
and biodiversity in order to arrest deforestation and the loss of species.

Furthermore, mineral deposits are usually identified within the 
boundaries of a particular state, and their extraction can almost always be 
limited within that state even when mineralization happens to extend beyond 
it. In exceptional instances where the mineralization does cross borders, as 
in the Pascua-Lama deposit shared by Argentina and Chile, the countries did 
enter into agreement. That mineral activities and their impacts are generally 
confined within the jurisdiction of a particular state is relevant to understand 
why little action has been taken by the international community on 
appropriate standards or guidelines of operation. This is confirmed by the 
fact that, where the few international governance regimes for mining do 
exist, they apply only to areas beyond national jurisdictions.

Mining Regimes in Areas Beyond National Jurisdictions ,
Outer space, the deep seabed and Antarctica are all areas beyond any 

national jurisdiction; consequently, they are not ‘owned’ by any one state. 
However, the first two resources are treated in relevant international 
conventions as constituting the ‘common heritage’ of humankind, which 
connotes that it is a resource owned by all and that consequently, any 
development should benefit all.
Outer Space: The Moon and Other Celestial Bodies

The Treaty on Principles Governing the Activities of States in the 
Exploration and Use of Outer Space, including the Moon and Other Celestial 
Bodies (1967) expressly provides that these bodies are not subject to national 
appropriation by claim of sovereignty, use, occupation, or any other means. 
It states a common interest in the exploration and use of outer space for 
peaceful purposes that should be carried out for the benefit of all peoples, 
without discrimination and with the interest of maintaining international 
peace, security and international cooperation and understanding.

The Agreement Governing the Activities of States on the Moon and 
Other Celestial Bodies (1979) definitively characterized the moon and its 
natural resources as the ‘common heritage of mankind’ beyond national 
appropriation by any claim. It recognizes freedom of scientific investigation 
on the moon by all states-parties, pursuant to which they shall have the right 
to collect and remove from the moon samples, of its mineral and other 
substances. They may in the course of scientific investigations also use 
mineral and other substances of the moon in appropriate quantities.

To prevent the moon from becoming an area of international conflict, 
the states-parties to the treaty undertook to establish an international regime 
to govern the exploitation of its mineral and other natural resources, 
characterized by rational management and equitable sharing of benefits.

Since these treaties were formulated, exploiting the moon’s mineral an 
other natural resources has not been determined as feasible, given that there 
have been no concrete developments in the establishment of an interna
tional governance regime therefor.

______________ ,____ __________I___________________Continued on page 9
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Conference Schedule

Monday, June 10,2002
Pre-conference field trips

DAY 1 - Tuesday, June 11,2002
8:15 Welcome & Announcements 
8:30 Introductory Panel D iscussion

Patricia Wouters, International Water Resources Association

Refreshment breaks scheduled mid-morning and mid-afternoon. 
Lunch (on your own) at 12:10.
Details about concurrent sessions available at www.colorado.edu/ 
Law/NRLC/Conference/2002_Program.html.

10:30-5:30 C oncurrent S essions - C ontributed Papers:

• Transboundary and Transbasin Management

• Market Mechanisms /  Modeling /  Groundw ater

• Management Strategies: From Local Institutions to 
/ National Plans

• Balancing Water for People and the Environment

( 1 : 00  E vening K eynote A ddress and R eception

"Overview of Global Water Issues and Challenges"
Peter Gleick, Pacific Institute for Studies in Development, 

Environment and Security, Oakland, CA J

DAY 3 - Thursday, June 13,2002

8:30 Integrating Environmental Preservation, Cultural 
Diversity, and O ther Values in W ater Law and 
Policy

Introduction to Western U.S. Issues by Session Coordinators:
David Getches, University of Colorado School of Law 
Sarah Van de Wetering, Writet/Attorney, Missoula, Montana

f

Panelists:
Antonio Embid, Universidad de Zaragoza, Spain 

David Farrier, University of Wollongong, Australia

Robyn Stein, Bowman Gilfillan Inc., South 
Africa

Marcos Terena, Guarany leader of the 
Terena tribe of Brazil (invited)

1:30 Luncheon Address

Deborah Moore, Independent Consultant and 
former Commissioner on the World Conference on Dams, 
Environmental Defense

(sessions continue)

Refreshment 
breaks at 

10:15 a.m. and 
3:00 p.m.

3:30 Synthesis of Presentations and Discussion
Getches and Van de Wetering

5:30 Reception on West Lawn

Sponsored by Hydrosphere Resource Consultants

DAY 2 - Wednesday, June 12,2002

8:15 Welcome & Announcements
8:30 O pening A ddress: T ransferring Lessons From Around 

the W orld to the W estern United States

Jim Wescoat, Department of Geography, University of Colorado

9:30 The Role of M arkets and Policy: Lessons in W ater 
Allocation and Use

Introduction to Western U.S. Issues by Session Coordinators:
Chuck Howe, Department of Economics and Institute of 
Behavioral Science, University of Colorado

Helen Ingram, School of Social Ecology, University of 
California, Irvine

Panelists:
Don Blackmore, Murray/Darling Basin 
Commission, New South Wales and Victoria, 
Australia

Joachim Blatter, Department of Political 
Science, University of Konstantz, Germany

Refreshment 
breaks at 

10:30 a.m. and 
3:00 p.m.

John Briscoe, Senior Water Adviser, The World Bank

Miguel Solanes, UN Economic Commission Latin America

Marcus Moench, Institute for Social and Environmental 
Transition, Boulder/Kathmandu

12:30 Lunch (on your own)

(sessions continue)

4:15 Synthesis of Presentations and Discussion
Howe and Ingram

6:30 Cookout on Flagstaff Mountain

DAY 4 - Friday, June 14,2002

8:00 T ranshoundary W ater Conflicts and Cooperation

Introduction to Western U.S. Issues by Session Coordinator: f
Aaron Wolf. Professor, Department of Geosciences, Oregon 
State University

Panelists:'
Bob Hitchcock, Department o f Anthropology, University of 
Nebraska at Lincoln

Jeff Jacobs, National Research Council

Miki Nakayama, Tokyo University of 
Agriculture and Technology 

Alberto Szekeley, Co-Director, 
Transboundary Resources Center, Mexico

Refreshment 
breaks at 

10:30 a.m. and 
3:00 p.m.

Julie Trottior, Research Fellow, Oxford University

12:30 Lunch
(sessions continue)

2:15 Synthesis of Presentations and Discussion
Aaron Wolf and Richard Rosenberg, former CEO of Bank of 
America

4:00 S ummary D iscussion: Sustainability and the Future 
of W ater Law and Institutions in the W est
Dan Tarlock, Professor, Chicago-Kent College of Law 
Lakshman Guruswamy, University of Colorado School of Law

Saturday & Sunday, June 15-16,2002
Post-Conference Field Trip

www.colorado.edu/Law/NRLC

Visit our website for a complete 2002 
Conference schedule and updates.
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A. Trends toward Sustainable Water Management in Boulder 
Valley - Monday, June 10, half-day tour

s—  Conference Field Trips -----

In this half day field trip, participants will be introduced to 
Boulder’s Open Space lands and see how land and water manage
ment contribute to the quality of life in Boulder Valley. Issues- 
facing mutual irrigation companies, the changing face of agriculture, 
and the role of water management for open space stewardship in a 
highly urbanized area will be addressed. Four field trip stops are 
planned including one in down town Boulder to look at irrigation 
ditches in the urban environment and another at a diversion dam to 
look at fish passage and discuss instream flows. Another stop will be 
at the South Boulder Creek State Natural Area on Open Space to 
discuss various land, water, and endangered species management 
issues. A final stop on Coal Creek will continue the discussion of 
water management and open space preservation and their role in 
sustainable development. Transportation and box lunch provided.

B. South Platte Valley - Monday, June 10, full day tour

A field trip to the South Platte Valley will visit the site of the very 
controversial proposed Two Forks dam, the upper portion of the 
valley in Cheesman Canyon (a Gold Medal trout fishery), and the 
25 miles in between. The trip will also include Buffalo Creek, the 
site of a forest fire a few years ago that continues to cause erosion 
and sediment problems in the South Platte watershed: The trip 
might include, as well, a visit to the east portal of the Roberts 
Tunnel, one of the major diversions that takes water out of the 
Colorado River and delivers it to the Front Range. (Perhaps there 
would even be the opportunity for an hour of fly-fishing in 
Cheesman Canyon.) The purpose of the trip would be to see a 
major river valley that was not inundated by a reservoir and to 
discuss the issues around the need for and the alternatives to the 
dam. The field trip will provide an opportunity to discuss current 
efforts (that include the Denver Water Department, the U.S. Forest 
Service, and Environmental Defense) to protect the river valley 

-The trip will be coordinated by Dan Luecke, Rocky Mountain 
Office of Environmental Defense. Transportation and box lunch 
provided.

C. Colorado-Big Thompson Project - Monday, June 10, full day tour

This tour will introduce participants to one of Reclamation’s most 
complex projects and provide insight into the scope of water 
management responsibilities for the new century. In order to fulfill 
irrigation needs in the late 1930s and early 1940s, the “C-BT” was 
constructed for agricultural concerns. Fifty years later, the C-BT is a 
primary source of water for a booming population. It provides 
reliable water supplies to 30 cities and towns in 8  different counties, 
as well as industry water, numerous recreation opportunities, 
environmental measures, and hydroelectric power generation from six 
power plants. The C-BT diverts water from the upper Colorado 
River basin, carrying it deep underneath the Continental Divide and 
down a 2 0 0 0  foot elevation drop to the plains of northeastern 
Colorado. Ir irrigates 1,000,000 farmland acres and serves approxi
mately 500,000 people. This tour will focus on the east slope 
collection and power plant section of the project and will also 
showcase Bureau of Reclamation’s engineering skills at one of their 
Safety of Dams modernization sites at Horsetooth Reservoir. 
Transportation and box lunch provided.

D. Fryingpan-Arkansas Project - June 15 & 16, two-day tour

This tour will introduce participants to a trans-mountain, trans-basin 
water diversion project and the various management issues involved 
in operating and maintaining a project of this scope and size. The 
first day of the tour will include an introduction to the “Fry-Ark” 
project, its history and a brief review of the issues facing project 
managers. As a multipurpose project, the Fry-Ark serves sometimes 
conflicting interests: e.g. high “peak” flows for white water rafting vs. 
required instream flows for cadis fly eggs and fly fishing. Agricultural 
water is the primary purpose of the project; however, power 
production is a secondary project purpose. To better understand the 
role Bureau of Reclamation and the Fry-Ark play in hydropower 
production, participants will enjoy a complete tour of the Mt. Elbert 
Power Plant.
For perspective, the second day of the tour will feature a white-water 
rafting adventure down the Arkansas River. Transportation will be 
provided, cost of raft trip, lodging and meals will be in addition to the 
$25 trip registration fee.

E. Informal discussions on water law and administration will be arranged with Justice Gregory Flobbs, Jr. of the Colorado Supreme Court 
and Judge Jonathan Flays ofWater Division 1. Please contact the Center for arrangements (no charge).

Space is limited on all field trips. Register by May 10 to guarantee participation.

Funding Sources
CO-SPONSORS:

T he  W illiam a n d  F lora H ew lett F o u n d a t io n  

B ureau  of R eclam atio n , Inter natio n al  O ffice 

T he  W o rld  B ank

J
" 'N

CONTRIBUTORS:
P erkins C o ie , LLP  

E nviro nm ental  D efense ,

W h ite  &  Jankow ski, LLP  

Patrick , M iller, &  K ropf , PC 
B ureau of La n d  M an ag em en t  

H ydrosphere R esource  C o nsu ltants, In c  

M oses, W ittem yer , H ar riso n , a n d  W o o d r u f f , PC
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Conference Information
Discounts and Scholarships: The Center will offer a number of partial 
registration scholarships.
Location: Sessions will be held in the Fleming Law Building, University 
of Colorado, Boulder. Parking permits are available for $5 per day. 
Continuing Legal Education: Over 20 hours of general CLE credits are 
available from Colorado’s Board of Continuing Legal and Judicial 
Education. CLE credit for other states may also be available. 
Transportation: Boulder is served by Denver International Airport, 45 
miles from campus. The SuperShuttle (303) 227-0000 leaves hourly 
from DIA 8:10 a.m. to 11:10 p.m. on level 5 (across from the Hertz 
counter). No reservations are necessary except for returns from hotels to 
DIA. Cost of the SuperShuttle is $ 18 to $22 one way. RED (“AB”) 
buses leave DIA hourly at 20 past the hour. Exact change fare is $8 one 
way/$ 13 round trip.
Conference Materials: Conference participants will receive conference 
materials as part of their registration package. Following the conference, 
materials notebooks will be sold for $75 each while they last, and $ 10 for 
a CD-ROM, plus handling, and tax for Colorado residents.
Refunds and Substitutions: Conference fee refunds, less $25, will be 
available through Friday, May 24. Cancellations received through June 7 
will receive a refund, less $50. There can be no fee refunds after the 
conference begins. Participant substitutions are allowed at no cost.

V

■ \
Hotel/Dorm Accommodations: Blocks of rooms have been reserved for 
registrants at several hotels. Please make your reservation directly by May 
10,2002, as all reservations made after this date are subject to availability. 
Mention the NRLC Water Law Conference to take advantage of special 
rates. A deposit or credit card number is required to hold a reservation.
In order to make attendance of the conference more affordable, the 
Center will attempt to match individuals in double accommodations 
please call Jeannie at (303) 492-1288 for details.
Boulder Broker Inn -555 30th St., Boulder, CO 80303;
Phones: (303) 444-3330; Toll-Free: (800) 338-5407; Rates $90/night 
for single or double occupancy, reserve by 5/11 /02.
Courtyard by Marriott - 4710 Pearl East Circle, Boulder, CO 80301; 
Phones: (303) 440-4700; Toll-Free (800) 542-0304; Rates $ 145/night 
for single or double occupancy; reserve by 5/14/02.
Ramada Inn - 800 28th St., Boulder, CO 80303; Phones: (303) 443- 
3322; Toll-free (800) 542-0304; Rates: $80/night for single, double, 
triple or quads; reserve by 5/10/02.
Kittredge Dorm - located near the Law School on the Boulder campus; 
Phone: (303) 492-5151; e-mail: lodginghousing@colorado.edu. 
University Club - located on the Boulder Campus at 972 Broadway, 
Boulder, CO 80309-0120: Phone: (303) 492-6509; Rates: $49-89.

f
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Registration Form

Name___________________________________

Affiliation_________________________________

Address__________________________________

City____________________State________  Zip

Phone________ _______I_____ Fax________ t

e-mail:__________________________________

How did you hear about this event?_________________

How many NRLC June conferences have you attended before?

Return this form with payment to:

N a tu ra l R esources L aw  C e n te r  

U niversity  o f  C o lo ra d o  Schoo l o f  L aw  

401  U C B

B oulder, C O  8 0 3 0 9 -0 4 0 1

Phone: (303) 492-1272 
FAX (303) 492-1297 
e-mail: nrlc@spot.colorado.edu

You may fax (303) 492-1297 your registration form if you are paying by 
credit card or purchase order.
V___________ ___________________

Registration Fees:
June 11 I iFree
June 12-14 Regular Gov’t/Academic

Rate & Nonprofit Student
Rec’d By May 10 □  $525 - D$275 |H$100 $

After May 10 D$575 D$315 [H$100 $,

Field Trips: AQ$25 BD $25CD $25 D* *D $25 $

$ n /c

Parking 3 days Q $15 1 day 1 1 $5 $
(permits are required to park on campus)

Cookout Wednesday (must sign up to attend):
Self OI will attend. $ n/c
Adult guests @$10 each $

Extra notebook of speakers’ materials $75 $
CD-ROM of conference papers $10 $
Tax (within Colorado) on notebooks or CD 7.41%$
Postage/handling on notebooks or CD $5 $

Total amount $
Method ofPayment:
1 I Check enclosed payable to University of Colorado 
1 1 Purchase Order No______ :_______ ______

(please provide copy of authorized PO)
Charge my credit card: I I Visa 1 I MasterCard
Card No_____________________________
Exp. Date_______ Signature_______________

* Additional fees for raft trip & lodging to be announced.
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Continued from page 4 
The Case of Antarctica

The issue of ‘ownership’ of Antarctica is far from settled, having been 
claimed by several states that entered into the Antarctic Treaty in 1959. 
This led to the development of protocols and other treaties, constituting 
/what is called the Antarctic Treaty System, which involves only states either 
claiming Antarctica or manifesting concrete interest in it. While multilat
eral in nature, it involves a limited number of states and its legitimacy has 
been questioned, even by the General Assembly of the United Nations.

Within the framework of the Antarctic Treaty System, the states-parties 
thereto formulated the Convention on the Regulation of Antarctic Mineral 
Resource Activities of CRAMRA (1988). After years of difficult and com
plex negotiations, they arrived at a convention text that was both praised 
and criticized.

The subject of many legal discourses, the CRAMRA was seen by some 
sectors as merely a mining code, complete with permitting and other legal 
procedures, which effectively threw open the doors to the exploitation of a 
critical and sensitive environment. Others praised what they considered 
the convention’s strong environmental safeguards, and viewed it as a prag
matic document intended to regulate what may be inevitable attempts at 
mineral development in a vulnerable area.

The CRAMRA, however, was never ratified. Legal analysts have differed 
in their assessment of the CRAMRA’s status, with some declaring it dead, 
others relegating it to legal limbo, and still others viewing it as capable of 
resurrection, whether in itself or as a model for future regulatory framework. 
The legal diagnosis of the CRAMRA is currently moot, in view of the 
parties’ decision to enter into the Madrid Protocol on Environmental 
Protection to the Antarctic Treaty (1991).

The Madrid Protocol aimed to manifest the parties’ commitment to 
comprehensive protection of the Antarctic environment. Antarctica was 
designated as a natural reserve, devoted to peace and science. Most 
significantly for purposes of this article, the Protocol imposed a fifty-year 
prohibition or moratorium on mineral resource activities other than scientific 
research. Although certain clauses in the Protocol, such as those allowing 
parties to disengage themselves from the fifty-year moratorium, have been 
criticized as contrary to the agreement’s environmental protection objectives, 
this has not happened so far and, thus, the prohibition of mineral resource 
activities within Antarctica stands.

The Seabed Mining Regime
The most developed international governance regime or regulatory 

framework for mineral resources activities exists in the case of the deep 
seabed as provided undgr the United Nations Convention on the Law of the 
Sea of 1982 (UNCLOS III). Under Part XI, the seabed and its resources are 
recognized as constituting the ‘common heritage of mankind.’ Its original 
formulation stressed the equitable sharing of benefits derived from seabed 
mining. Requirements such as those on mandated technology transfer, 
royalties, taxes and other payments were imposed that were largely rejected 
by industrialized countries. Contentious debates surrounding the deep 
seabed mining regime are a reason for the delay in obtaining the necessary 
number of ratifications for the convention which entered into force in 1994.

In the interim when no agreement could be reached on deep seabed 
mining as it was originally formulated, several industrialized states entered 
into relevant agreements. The Provisional Understanding Regarding Deep 
Seabed Mining (1984), entered into by Belgium, France, the Federal Republic 
of Germany, Italy, Japan, the Netherlands, the United Kingdom and the 
United States, provided that no party shall authorize or itself engage in the 
exploitation of the hard mineral resources of the deep seabed before 01 
January 1988. In like manner, an Agreement on the Resolution of Practical 
Problems with Respect to Deep Seabed Mining Areas (1987) was entered 
into by Canada, Belgium, Italy, the Netherlands, and the then Union of 
Soviet Socialist Republics.

In order to make Part XI more acceptable to industrialized countries, 
the Agreement Relating to the Implementation of Part XI of the United

Nations Convention on the Law of the Sea (1994) was negotiated. It still 
maintained the declaration that the deep seabed was the common heritage 
of mankind “to be shared by all nations and not subject to traditional 
territorial sovereignty.”

Unlike its original formulation, however, the revised agreement did not 
contain detailed production policies, systems of assistance to land-based 
producers, tax impositions or mandatory transfer of technology. In their 
place were provisions deemed favorable to industrialized countries such as 
the assurance that market-oriented approaches would be used in 
management, reduction in the size of institutions, and substantial 
representation in decision-making bodies.

In July of 2000, the Regulation on Prospecting and Exploration for 
Polymetallic Nodules in the Area was formulated. As the first set of rules 
adopted to implement Part XI, it covers only prospecting and exploration, 
and includes preliminary matter such as the content, procedure and fees for 
applications and exploration contracts. It also contains provisions on the 
protection of the marine environment, confidentiality, settlement of disputes 
and other general provisions. . -

The Agreement Relating to the Implementation of Part XI thus contains 
what appears to be the only broad-based international regulatory framework 
for mineral activities in force today, although it applies only to mining and 
minerals in deep seabed areas.

Obligations on Labor Conditions, Mine Safety and Elealth

International principles on labor conditions for mine workers have long 
existed, likely due to greater public consciousness regarding the rights and 
welfare of workers brought about by different labor movements, and increasing 
levels of coordination among workers through national and international 
linkages like the International Labour Organization.

While the Deep* Seabed Mining regime applies to a specific area and 
type of mineral resource, International Labour Organization or ILO 
Convention 176 is an international agreement pertaining to certain aspects 
of mining operations in general, regardless of location or type of mineral 
resource.

Previously found in a host of different legal resolutions and conventions, 
the provisions pertaining to mine workers have largely been consolidated in 
ILO Convention 176 on Mine Safety and Health (1995). The Convention 
prescribes that parties thereto shall adopt measures to ensure its application 
through appropriate national laws and regulations. These should be 
supplemented, where appropriate, by technical standards, guidelines, codes 
of practice or other means of application consistent with national practice, 
as identified by the competent authority of a state.

ILO Convention 176 recognizes that mine workers need and have the 
right to information, training and genuine consultation on and participation 
in the preparing and implementing of safety and health measures. Its objective 
is to prevent any fatalities, injuries or ill health affecting workers or members 
of the public, or damage to the environment arising from mining operations.

The Convention provides for preventive and protective measures, the 
responsibilities of employers and the rights and duties of workers and their 
representatives. It contains provisions on supervision of safety and health in 
mines; inspection of mines by those designated by the competent authority; 
and procedures for reporting and investigating fatal and serious accidents, 
dangerous occurrences and mine disasters. It recognizes the power of the 
competent national authority to suspend or restrict mining activities on 
safety and health grounds and further provides for the establishment of 
effective procedures to ensure that workers are consulted on matters and 
participate in measures relating to safety and health.

2. INTERNATIONAL LAW ON SUSTAINABLE DEVELOPMENT 
AND MINING

The last three decades have seen significant developments in the field of 
international environmental law, marked by the proliferation of multilateral 
environmental agreements and the formulation of a comprehensive agenda 
for the environment and natural resources. Three landmark international
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environmental legal instruments have played an instrumental role in the 
development of the sustainable development paradigm.

The Stockholm Conference on the Human Environment and the World 
Charter for Nature

Delegations from 113 countries, intergovernmental organizations and 
NGOs participated in the Stockholm Conference on the Human 
Environment held in 1972, which resulted in the Declaration of the United 
Nations Conference on the Human Environment and an Action Plan for 
the Human Environment. The Declaration provides, in part, that the non
renewable resources of the earth must be employed in such a way as to 
guard against the danger of their future exhaustion and to ensure that all 
humankind shares benefits from such utilization.

The Action Plan for the Human Environment contained many 
recommendations on the different sectors of the environment and natural 
resources. Recommendation 56 on mining and mineral resources focused 
on the accessibility, further accumulation and dissemination of pertinent 
information. Specifically, it recommended that the Secretary-General provide 
the appropriate vehicle for the exchange of information on mining and 
mineral processing, including the environmental conditions of mine sites, 
the action taken in respect of the environment, and positive and negative 
environmental repercussions.

Further it proposed that the appropriate United Nations bodies send 
experts to assist developing countries, to provide adequate information on 
the technology for preventing adverse effects of mining on the environment 
and the adverse health and safety effects associated with the mineral industry.

The Action Plan also proposed that this body of information could be 
used for prediction, and that criteria for planning and managing mineral 
production would emerge and would indicate where certain kinds of min
ing should be limited, where reclamation costs would be particularly high, 
or where other problems would arise.

Significantly, these proposals formulated thirty years ago are strikingly 
similar to current initiative^ and existing or proposed agreements which 
stress assistance to developing countries, the use of appropriate mining 
technologies, the prevention of adverse environmental impacts and 
promotion of mine health and safety. It is also significant that the Action 
Plan proposed the formulation of criteria for planning and managing mineral 
production, including indicators for where certain kinds of mining should 
be limited and where reclamation costs would be high.

Ten years after Stockholm, the General Assembly of the United Nations 
promulgated Resolution 37/7, the World Charter for Nature, which provides 
that natural resources shall not be wasted, but used with a restraint 
appropriate to the principles set forth therein. With respect specifically to 
non-renewable resources that are consumed as they are used, it provides 
that these shall be exploited with restraint, taking into account their 
abundance, rational possibilities of converting them for consumption, and 
the compatibility of their exploitation with the functioning of natural systems.

The Stockholm Declaration and Action Plan, together with the World 
Charter for Nature, are foundational instruments for what is now a complex 
body of international environmental law. These are significant for mining 
and minerals in their recognition of non-renewable resources and concerns 
in their development, management and consumption.

The World Conference on Environment and Development

The Declaration and Action Plan resulting from the Stockholm 
Conference and the World Charter for Nature are important international 
legal instruments which helped pave the way for further development in the 
area of international environmental law. Ten years after the World Charter 
of Nature and twenty years after the Stockholm Conference, the World 
Summit on Environment and Development was held in Rio de Janeiro in 1992.

The largest gathering ever of ministers and heads of 172 states attended 
the Rio Summit. States-parties there signed five international instruments: 
the Rio Declaration on Environment and Development (Rio Declaration), 
Agenda 21, the Statement on Forest Principles, the Convention on Biological

Diversity and the Framework Convention on Climate Change. It definitively 
ushered in the paradigm of ‘sustainable development’ which holistically 
views economic progress as inseparable from environmental protection and 
social concerns in the pursuit of genuine human development.

Principle 1 of the Rio Declaration provides that human beings are at the 
center of concerns for sustainable development, entitled to healthy and 
productive lives in harmony with nature. As such, the genuine development 
and welfare of human beings are both the fundamental motivation and 
ultimate objective of any initiative, agreement or program, be they concerned 
with economic, social, environmental or other issues. Further, Principle 25 
expressly provides that peace, development and environmental protection 
are interdependent and indivisible.

The Rio Declaration reiterates long-standing principles of international 
law on environment and natural resources although it articulates them in 
the larger context of sustainable development. These include the sovereign 
right of states to exploit their resources pursuant to their environment and 
development policies and the requirement that states notify other concerned 
states of any natural disasters, other emergencies or adverse transboundary 
environmental effects.

e

Emerging principles of sustainable development are also expressly 
contained in the Rio Declaration, such as the recognition of the right of 
human beings to development and access to information and justice. It 
emphasized the importance of public awareness and participation, the 
balancing of the needs of present and future generations, the recognition of 
the special situation and needs of developing countries, common but 
differentiated responsibilities and the need for cooperation in a spirit of 
global partnership.

With respect to primarily environmental concerns, the Declaration 
encourages, among others, the precautionary approach, internalization of 
environmental costs, and use of economic instruments and environmental 
impact assessement. On social issues, participation of different groups is 
recognized and encouraged. Particular importance is given indigenous 
peoples’ unique knowledge and their role in environmental management. |

Similar to the Action Plan formulated at the Stockholm Conference, 
the World Summit also witnessed the signing of Agenda 21, a comprehensive 
blueprint for sustainable development covering five major areas: socio
economic dimensions, conservation and resource management, strengthening 
the role of majocgroups, and measures of implementation.

Although the Stockholm Declaration and Action Plan, the World 
Charter, the Rio Declaration and Agenda 21 are not legally binding, they are 
landmark statements of principles established by the international community.

‘Soft law’ principles in international law such as those contained in the 
Rio Declaration carry weight in the international community, given the 
degree of consensus obtained. Thus, these ‘soft law’ principles have paved 
the way for their incorporation not only in legally binding multilateral 
agreements entered into since Rio but also in many national laws. 
Furthermore, the respect accorded principles of sustainable development 
and their observance by states over time could lead to the development of 
international customary law, which would then also be obligatory in character.

3. PRINCIPLES OF SUSTAINABILITY IN MINING

In contrast to the Stockholm Declaration, Action Plan and World 
Charter for Nature, neither the Rio Declaration nor Agenda 21 makes any 
significant mention of mining, minerals or other non-renewable resources, 
athough minerals are mentioned as constituting one of the multiple 
components of land resources. Aside from land resources, other natural 
resources and environmental problems given focus in Agenda 21 are: 
agriculture, biotechnology, freshwater resources, the atmosphere, oceans, 
deforestation, desertification and drought and management of toxic chemicals, 
hazardous, radioactive and solid waste.

A rigid and literal reading of principles of sustainability has led to theW 
theory that mining activities - given their social arid environmental impacts 
and that mineral comsumption leaves less for future generations - are inherently 
inconsistent with sustainable development. A less rigid view - not inconsistent

10
I



with sustainable development - considers the broader context and 
development of international environmental law and resource utilization. 
The absence of its treatment at Rio does underscore, however, the difficulties 
in adapting or relating principles of sustainable development in the context 
of mining and mineral resources.

Formulating general principles intended to direct mining activities has 
been an on-going task. For instance, the Action Plan from the Stockholm 
Conference in 1972 had proposed the formulation of criteria for planning 
and managing mineral production, with specific indicators for where certain 
kinds of mining should be limited and where reclamation costs would be 
high. It also recommended that relevant United Nations bodies take 
appropriate action.

In this regard, the United Nations Environment Programme convened 
a multi-sectoral group in 1991 which resulted in the formulation of 
Fundamental Principles for the Mining Sector or Berlin Guidelines. The 
statement called for governments, mining companies and minerals industries 
to, among others, recognize environmental management as a high priority, 
establish environmental accountability, and ensure the participation and 
dialogue with the affected communities and other directly interested parties 
on the environmental aspects of all phases of mining activities. Similar 
efforts to develop guidelines, criteria and indicators for mining and 
sustainability are being undertaken by governments, non-government 
organizations and the private sector including MMSD, U.S. Forest Service 
and Conservation International.

The increasing participation and evqn initiation of such undertakings 
by the mining industry itself raises the question of why companies that 
conduct or intend to conduct operations purely within the boundaries of 
one state, as mining activities characteristically are, would support the 
formulation of international criteria and principles.

One answer lies in common sense, or perhaps more appropriately, good 
business sense. As pointed out by the Global Compact (a United Nations 
initiative seeking to promote good corporate practices based on universally 
accepted principles of international law), as markets have gone global, so 
must corporate citizenship and social responsibility. Principles of sustainable 
development ultimately must make good business sense in the context of 
the global economy.

It may be said that the efforts and initiatives of industry, international 
organizations, NGOs and other sectors can not lead to the formal 
development of international legal instruments on mining and sustainable 
development in as much as the parties thereto must be states. In this 
regard, note that recent developments in international law have come about 
in large part because of economic and other forces. The role of NGOs, 
business and other sectors, whose interests are increasingly represented in 
official delegations of states, is clearly influential in the treaty-making process 
today, as evidenced in Rio itself and in other international treaty negotiations.

Whether these initiatives will ultimately contribute to the development 
of a formal body of international mining law and sustainable development 
remains to be seen. Essential to the further development of international 
law, whether it be in the form of a statement of principles or the establishment 
of a more complex governance regime, is consensus among states. Such 
consensus is the source of legitimacy and authority for the implementation 
and enforcement of international law where, unlike national legal systems, 
a presumed authority and a recognized enforcement mechanism almost 
always exists. For any guidelines, criteria or indicators to contribute to the 
development of international law on mining and sustainability, discussion 
and consensus among states through their governments is essential.

The principles of sustainable development have been identified as 
centering around interrelationship and integration; environment; natural 
resources and development; international cooperation; public participation, 
decision-making and transparency; and monitoring, compliance, dispute 
avoidance and resolution procedures. Under the broad area of environment, 
natural resources and development, recognized and emerging principles of 
sustainable development include sovereignty over natural resources and 
responsibility not to cause damage to the environment in areas beyond

national jurisdiction, sustainable use of natural resources, people’s right to 
development and a healthy environment, equity and the eradication of 
poverty, the prevention of environmental harm and the precautionary 
principle.

Developing international law on mining in the context of sustainable 
development would call for an analysis of these principles as they relate to 
the mining and minerals sector. The continuing challenge of applicability 
and relevance lies here. It may be evident how the principle of state 
sovereignty and the duty to prevent transboundary harm may be immedi
ately relevant to mineral resources activities, as it has been for decades, but 
this may not be the case for the requirement of ‘sustainable use’ which is 
traditionally understood as applying to renewable resources. Nor would 
the application of the precautionary principle, which provides that the lack 
of full scientific certainty shall not be used as a reason for postponing cost- 
effective measures to prevent environmental degradation where there are 
threats of serious or irreversible damage, be readily apparent.-

Other emerging principles also call for further reflection and analysis in 
the.context of the mining and minerals sector. Could the principle o f‘com
mon but differentiated responses’ together with the ‘special treatment of 
developing countries’ provide a basis for the formulation of indicators of 
sustainability that are specifically applicable to mining activities conducted 
by industrialized states or multinational companies areas situated in devel
oping countries? Can and to what extent may the principles of public 
participation and access to information be standardised and implemented 
in large-scale mining operations?

The analysis of sustainable development principles in the context of 
mining and minerals, or alternatively the reshaping of the sector in the 
context of sustainable development, are tasks that will not and should not 
be done in a vacuum. Much is relevant to build on from at least two 
sources: existing international law gnd principles relevant to mining as well 
as the on-going initiatives to develop standards and indicators of mining 
and sustainability. With respect to the first, an example is the Aarhus 
Protocol, discussed above, which designed measures to anticipate, prevent 
or minimize emissions of certain heavy metals and their related compounds 
expressly as an application of the precautionary principle.

The Stockholm Declaration may also offer valuable guidance on the 
interpretation of ‘sustainable use’ of resources in the context of minerals. 
The Declaration provides that non-renewable resources of the earth must 
be employed in such a way as to guard against the danger of their future 
exhaustion and to ensure that all humankind shares benefits from such 
utilization. This lends valuable insight to two possible and complementary 
perspectives on ‘sustainable use’ of mineral resources. The first pertains to 
the resource itself where its use is extended through, for example, rational 
development an,d management as well as through recycling and other 
technologies. The second pertains to the benefits from its use, which 
should be shared and extended in ways that lead to other productive uses.

The challenge found in Principle 27 of the Rio Declaration is most » 
appropriate now for the mining sector as the ten-year review of commitments 
made at the World Summit on Environment and Development approaches: 
for States and people to “cooperate in good faith and in a spirit of partnership 
in the fulfillment of the principles embodied in this Declaration and in the 
further development of international law in the field of sustainable 
development.” It is in the context of this broader challenge that the different 
national and international initiatives to discuss global mining issues and 
possible international standards, criteria and indicators for sustainability in 
mining become most responsive and relevant.

Ma. Cecilia G. Dalupan is a lawyer and legal consultant who works in the 
area o f mining, climate change and renewable energy in the Philippines. She has 
been a consultant to the Mining, Minerals, and Sustainable Development, the 
United Nations Environment Programme, the Philippine Department o f Energy 
and the National Renewable Energy Laboratory.

Financial support for this fellowship was provided by the El Paso Energy 
Corporation.

. 1

11



N a t u r a l  R e s o u r c e s  L a w  C e n t e r  A d v is o r y  B o a r d

D o n  A m en t

Commissioner of Agriculture 
Iliff, Colorado 
Patricia Beneke 

United States Senate 
Washington D.C.
Ja m e s  N . C o rb r id g e , J r .

School ofLaw 
University ofColorado 
M acon  Cow les 

SEED Foundation v 
Boulder, Colorado 
T ro y  A. E id

Colorado Department of Personnel and 
General Support Services 
Denver, Colorado 
Jo h n  W . F iro r

National Center for Atmospheric Research 
Boulder, Colorado 
Felicity H an n ay

Colorado Attorney General’s Office 
Denver, Colorado 
D avid  L. H a rriso n

Moses, Wittemyer, Harrison & Woodruff 
Boulder, Colorado 
R ichard  L. K n ig h t

Department of Fishery & Wildlife Biology
Colorado State University
Ft. Collins, Colorado
D aniel F. Luecke

Environmental Defense
Boulder, Colorado
G u y  M a r tin

Perkins Coie
Washington, D.C.

C lyde O . M artz

Davis Graham & Stubbs
Boulder, Colorado
L arry  M acD o n n ell

Porzak, Browning & Bushong, LLC
Boulder, Colorado
A n n  M o rg an

Bureau ofLand Management 
Denver, Colorado 
C lay to n  J. P arr

Parr, Waldoups, Brown, Gee & Loveless 
Salt Lake City, Utah 
D avid  P. P hillips

Rocky Mountain Mineral Law Foundation 
Denver, Colorado 
Lee Rozaklis

Hydrosphere Resource Consultants
Boulder, Colorado
Jo h n  M . Sayre

Davis, Graham & Stubbs
Denver, Colorado
W illiam  T  ravis

Department of Geography
University ofColorado
Boulder, Colorado
T im o th y  E. W ir th

United Nations Foundation
Washington, D.C.
M arv in  W o lf  

Wolf Energy Company 
Denver, Colorado

Law School Advisors'

D e a n  H a ro ld  H . B ru ff  

P ro fe sso r D a v id  H . G e tc h es  

P ro fe sso r L ak sh m an  G u ru sw a m y  

A ssocia te  P ro fe sso r S arah  K ra k o ff 

P ro fe sso r C h a rle s  F. W ilk in so n

C enter Staff

J im  M a r tin , Director 
K a th ry n  M u tz , Attorney 
G a ry  B ry n er, Research Associate 
D o u g  K enney , Research Associate 
G e ri L am e m a n , Office Manager 
Je a n  P a tto n ,  Event Coordinator

l
N atural R esources Law C enter

This publication is a product of the Natural 
Resources Law Center, a research and public 
education program at the University ofColorado 
School of Law. The Center’s mission is to 
promote sustainability in the rapidly changing 
American West by informing and influencing 
natural resource laws, policies, and decisions.

Interpretations, recommendations, or con
clusions in this Natural Resources Law Center 
publication are solely those of the authors and 
should not be attributed to the Center, the 
University ofColorado, the State ofColorado, o r^  
any of the organizations that support Natural! 
Resources Law Center research.

Resource Law Notes is the Center’s free 
newsletter, published three times a year.

Contributions to the Center, through the 
University of Colorado Foundation are tax- 
deductible.

Resource Law Notes
N atural R esources Law C enter

University of Colorado School of Law 
Campus Box 401 
Boulder, CO 80309-0401 

Phone (303) 492-1272 • Fax (303) 492-1297 
e-mail: NRLC@spot.Colorado.edu 

ADDRESS SERVICE REQUESTED

Nonprofit Org. 
U.S. Postage 

PAID
Boulder, CO 

Permit No. 257

KE 5505 . H15 R47 
n o. 53
Resource law notes 2 the 
newsletter of the Natural 
Resources Law Center, 
University of Colorado, 
School of Law 
U.Colo. Law

mailto:NRLC@spot.Colorado.edu

	Resource Law Notes Newsletter, no. 53, winter, Feb. 2002
	Citation Information

	2002_no_53CS

