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LEVELING UP TO A REASONABLE
WOMAN'S EXPECTATION OF PRIVACY

VICTORIA SCHWARTZ*

Various privacy law doctrines involve a reasonable expecta-
tion of privacy or similar analyses that take into account so-
cial privacy norms. For the most part, however, neither courts
nor scholars have explicitly grappled with whether courts de-
scriptively do or normatively should consider gender in decid-
ing what constitutes a reasonable expectation of privacy. This
is despite the fact that, in various scenarios, a reasonable
woman's expectation of privacy might vary from a man's in
light of different lived experiences, biological differences, and
existing societal gendered privacy norms.

This Article addresses how courts do and should take into ac-
count a reasonable woman's expectation of privacy. The Arti-
cle delves into the case study of monitored drug testing, a sce-
nario in which the reasonable expectation of privacy may
differ for women in light of gendered privacy norms surround-
ing restrooms. Within that case study, the Article identifies
various approaches courts take to consider gender as part of
the reasonableness analysis in privacy law: (1) an express ap-
proach, (2) a silent approach, and (3) a gender-irrelevant ap-
proach. Ultimately, the Article concludes that courts ought to
adopt a new approach-a floor approach in which gendered
privacy norms are expressly taken into account as part of the
reasonableness analysis, but then that level of privacy be-
comes a minimum floor leveling up privacy protection for eve-
ryone, regardless of gender.

* Professor of Law, Pepperdine University Rick J. Caruso School of Law. J.D.
2007, Harvard Law School; B.S., B.A., 2004, Stanford University. Thanks to Anne
McCarthy, Phillip Walters, and Caley Turner for their research assistance. Thanks
also to participants at the Regulation of Family, Sex, and Gender workshop at the
University of Chicago; the UC Hastings Law Colloquium; and the Privacy Law
Scholars Conference for helpful feedback on earlier drafts of the Article. Finally,
the Article benefitted from the helpful edits of the Colorado Law Review team.
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REASONABLE WOMAN'S EXPECTATION

INTRODUCTION

The 1997 dystopian science-fiction film Gattaca is framed by
scenes in which the protagonist, aspiring astronaut Vincent, pro-
duces a urine sample while being visually monitored by his em-
ployer's in-house physician, Dr. Lamar.1 In both scenes, it is ap-
parent just how closely Dr. Lamar is watching Vincent produce
his urine sample. In the monitored urine test at the beginning of
the film, Dr. Lamar comments on Vincent's "beautiful piece of
equipment," explaining that it is an "occupational hazard. I see
a great many on the course of any given day. Yours just happens
to be an exceptional example."2 Then-spoiler alert-at Vin-
cent's monitored urine test at the end of the film, Dr. Lamar re-
veals that he knew all along that Vincent was an imposter who
had borrowed his genetic identity from a right-handed man, tell-
ing him, "for future reference, right-handed men don't hold it
with their left." 3 In the dystopian world of the film, where ge-
netic engineering is common and DNA-based predictions deter-
mine social outcomes, invasive monitored urinalysis appears to
be a routine part of life for Vincent as an aspiring astronaut.

The film never shows whether Vincent's female colleagues,
including Uma Thurman's character, Irene, submit to similarly
intrusive visually monitored urine tests. Have gendered privacy
norms surrounding urination survived in this fictional dystopian
future? The film's plot does not require an answer. In the real
world, however, the role that gendered privacy norms should
play in privacy law remains a valid question in need of an an-
swer.4

1. GATTAcA (Columbia Pictures 1997). While the film is not entirely clear on
this point, it appears that the urine testing was done both for purposes of drug and
genetic testing.

2. Id.
3. Id.
4. Of course, sex and gender are not identical. Whereas sex refers to an indi-

vidual's anatomical and biological characteristics, gender refers to socially con-
structed norms associated with a person's sex. Because this Article is largely about
socially constructed gendered privacy norms, it mostly uses the term "gender," alt-
hough at times gender norms may be tied to sex-based characteristics. In using the
term "gendered privacy norms," the Article includes those privacy norms that have
some origin or relationship to physical or biological differences. The Article also
recognizes that there are individuals whose gender identity does not align with
their sex. See Mary Anne C. Case, Disaggregating Gender from Sex and Sexual Ori-
entation: The Effeminate Man in the Law and Feminist Jurisprudence, 105 YALE
L.J. 1, 2 (1995). There are also individuals who have nonbinary gender identities.

2022] 117
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Privacy law in both the public and private sectors often re-

lies on court determinations of reasonable expectations of pri-

vacy and related concepts, which in turn rely on determinations

of social privacy norms.5 In the public law context, an initial

finding of a reasonable expectation of privacy triggers Fourth

Amendment protections.6 Additional social privacy-norm-based
reasonableness assessments play a role in various aspects of the

Fourth Amendment balancing analysis.7 In the private law con-

text, three of the four traditional privacy torts-public disclosure

of private facts, intrusion upon seclusion, and false light-ask

whether a particular privacy invasion would be "highly offensive

to a reasonable person."8 These privacy torts also look to social

privacy norms to determine what society is prepared to consider
as reasonable.9

Surprisingly, while scholars have written about the impact

of privacy law on women,10 to date there has not been a rigorous

Jessica A. Clarke, They, Them, and Theirs, 132 HARV. L. REV. 894 (2019) (address-

ing the law's failure to recognize those with nonbinary gender identities). The gen-

der-norm-floor approach ultimately endorsed by this Article allows courts to take

into account both sets of individuals.
5. See Victoria Schwartz, Overcoming the Public-Private Divide in Privacy

Law, 67 HASTINGS L.J. 143 (2015), for a comprehensive discussion of the public-

private divide in privacy law.
6. The Court determines a person's right to privacy for Fourth Amendment

purposes using the "reasonable expectation of privacy" test first articulated in Katz

v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring) (holding a person

must "have exhibited an actual (subjective) expectation of privacy" and "the expec-

tation [must] be one that society is prepared to recognize as 'reasonable"').

7. Matthew Tokson & Ari Ezra Waldman, Social Norms in Fourth Amendment

Law, 120 MICH. L. REV. (forthcoming 2021), https://dc.law.utah.edu/cgilviewcon-

tent.cgi?article=1268&context=scholarship [https://perma.cc/48PH-BVEN] (ex-

plaining that courts often look to existing social norms regarding privacy to resolve

difficult questions in Fourth Amendment law).

8. RESTATEMENT (SECOND) OF TORTS § 652(B) (AM. L. INST. 1977). The tradi-

tional privacy torts were originally categorized as such by William Prosser in his

famous 1960 article creating an analytical framework for the three-hundred privacy

tort cases decided in the preceding seventy years. See William L. Prosser, Privacy,

48 CAL. L. REV. 383 (1960). They were subsequently recognized by the Restatement

of Torts and adopted by countless jurisdictions. But see Lior Jacob Strahilevitz, Re-

unifying Privacy Law, 98 CAL. L. REV. 2007 (2010) (advocating for replacing

Prosser's categories with a single invasion-of-privacy tort).

9. See Hill v. Nat'l Collegiate Athletic Ass'n, 865 P.2d 633, 647 (Cal. 1994).

10. See, e.g., Reva B. Siegel, "The Rule of Love": Wife Beating as Prerogative

and Privacy, 105 YALE L.J. 2117 (1996); CATHARINE A. MACKINNON, TOWARD A

FEMINIST THEORY OF THE STATE 191-94 (1989) (calling the right to privacy "a right

of men 'to be let alone' to oppress women one at a time"); ANITA L. ALLEN, UNEASY

ACCESS: PRIVACY FOR WOMEN IN A FREE SOCIETY 180-81 (1988) (arguing that the

traditional predicament of American women was too much of the wrong kinds of

118 [Vol. 93



REASONABLE WOMAN'S EXPECTATION

analysis of whether courts descriptively do or normatively
shouldll consider gendered privacy norms in deciding the rea-
sonable expectation of privacy question pervasive throughout
privacy law.12 Put differently, do courts take into account a rea-
sonable woman's expectation of privacy to the extent that it dif-
fers from a reasonable man's expectation of privacy?13 Should
they?

Perhaps one reason for this gap in the voluminous privacy
law literature is that courts and scholars assume that consider-
ing gender as part of a reasonable expectation of privacy analy-
sis would not impact case outcomes. Indeed, even Jesse-Justin
Cuevas and Tonja Jacobi, scholars who otherwise advocate tak-
ing into account the role of gender in the law, write that "the
reasonable expectation of privacy inquiry would remain the
same if the courts incorporated consideration of gender" because

privacy); Anita L. Allen & Erin Mack, How Privacy Got Its Gender, 10 N. ILL. U. L.
REV. 441 (1990).

11. While no work has comprehensively addressed the descriptive question of
whether courts do consider gendered privacy norms or the normative question of
whether courts should consider gendered privacy norms, there is work looking at
whether courts could consider gendered privacy norms. See Matthew B. Kugler &
Lior Jacob Strahilevitz, Assessing the Empirical Upside of Personalized Criminal
Procedure, 86 U. CHI. L. REV. 489, 491-92 (2019) (noting that there are hard nor-
mative and constitutional questions regarding whether criminal procedure ought
to be personalized on the basis of immutable traits, such as sex, but "largely side-
step[ping] the normative questions" to focus on the empirical ones). Furthermore,
there is work within the Fourth Amendment context arguing that the reasonable
expectation of privacy analysis (along with other reasonableness and objectivity
tests) should be discarded based on a feminist critique. See Dana Raigrodski, Rea-
sonableness and Objectivity: A Feminist Discourse of the Fourth Amendment, 17
TEX. J. WOMEN & L. 153, 214 (2008) (arguing that a feminist jurisprudence requires
"abandoning reasonableness-based standards altogether").

12. See Kugler & Strahilevitz, supra note 11, at 491 (pointing out that whether
"constitutionalized bodies of doctrine like criminal procedure," of which Fourth
Amendment privacy law is a subset, "ought to be personalized on the basis of im-
mutable traits has scarcely been addressed"). The closest work on this issue has
been insightful. See I. Bennett Capers, Unsexing the Fourth Amendment, 48 U.C.
DAVIS L. REV. 855 (2015) (challenging overreliance on same-gender searches in
Fourth Amendment jurisprudence in part by pointing out the role of traditional
notions of sex and gender in informing what is considered "reasonable" under the
Fourth Amendment).

13. Courts have considered the perspective of a reasonable woman in the con-
text of sexual harassment law. See, e.g., Ellison v. Brady, 924 F.2d 872, 879 (9th
Cir. 1991) ("[A] female plaintiff states a prima facie case for hostile environment
sexual harassment when she alleges conduct which a reasonable woman would con-
sider sufficiently severe or pervasive to alter the conditions of employment and cre-
ate an abusive working environment.").
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"societal expectations of privacy are not particularly gen-

dered."1 4 If they are correct that gender makes no difference to

the analysis, then there would be no need to grapple with the

challenging normative question of whether courts should con-

sider gender in evaluating reasonableness in privacy law cases.

And admittedly, in many contexts, there do not appear to be dif-

ferences between the reasonable expectation of privacy of men
and women. Scholars empirically studying privacy preferences

found no measurable differences among the privacy preferences

of men versus women when testing general hypotheticals that

did not necessarily implicate gendered privacy norms.15

Nonetheless, there are situations where men and women

have different reasonable expectations of privacy, either because

of differences in life experiences correlated with their gender,
physical sex-based differences, different gendered privacy

norms, or combinations thereof. For example, social-science

scholarship has found that males tend to maintain a greater

amount of personal space than females during social interac-

tions.16 On the other hand, studies suggest that women have

greater informational privacy concerns than men. As a result,
they tend to disclose less identity information, such as home ad-

dresses, phone numbers, and instant-messaging usernames,
than men do on social networking sites.1 7

14. Jesse-Justin Cuevas & Tonja Jacobi, The Hidden Psychology of Constitu-

tional Criminal Procedure, 37 CARDOZO L. REV. 2161, 2222-23 (2016).

15. See, e.g., Kugler & Strahilevitz, supra note 11, at 508 (finding no difference

on the basis of gender, but noting that the survey they conducted only concerned a

subset of possible search activities representing interesting questions at the inter-

section of law and technology and that "[i]t is possible that, for other searches, we

may see some gender differences. For example, some searches of the body may im-

plicate different gender norms."); Henry F. Fradella et al., Quantifying Katz: Em-

pirically Measuring "Reasonable Expectation of Privacy" in the Fourth Amendment

Context, 38 AM. J. CRIM. L. 289 (2011) (finding no statistically significant differ-

ences on the basis of sex when asking individuals whether they agree with prece-

dent authorizing warrantless invasions of bodily and territorial privacy and prece-

dent authorizing warrantless invasions of informational or communications

privacy, which was contrary to the authors' hypothesis based on the leading social-

psychology studies of privacy).
16. See Julian J. Edney & Nancy L. Jordan-Edney, Territorial Spacing on a

Beach, 37 SOcIOMETRY 92, 97-98 (1974); Lynn Renee Cohen, Nonverbal (Mis)com-

munication Between Managerial Men and Women, 26 BUS. HORIZONS 13, 15 (1983).

17. See Joshua Fogel & Elham Nehmad, Internet Social Network Communi-

ties: Risk Taking, Trust, and Privacy Concerns, 25 COMPUTS. HUM. BEHAV. 153,
159-60 (2009).

[Vol. 93120
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A few hypothetical examples illustrate situations where a
privacy invasion that is perfectly reasonable and not particu-
larly invasive for a man may be unreasonable and extremely in-
vasive for a woman. The first hypothetical illustrates how bio-
logical differences between the sexes can result in different
expectations of privacy in certain circumstances. During the
COVID-19 pandemic, it became common for employers to re-
quest that employees complete a daily wellness check-in and dis-
close whether they have various symptoms, including a fever.
Some companies' questionnaires required the employee to check
and record their exact temperature in order to verify that the
employee did not have a fever. Temperatures rise during a men-
strual cycle and can signal ovulation as well as pregnancy.
Therefore requiring employees to report precise temperatures
daily may reveal intimate details about ovulation cycles and
pregnancy status for a subset of female employees. Such a sex-
based issue could be avoided by employers simply asking a bi-
nary question of whether someone has a fever, as opposed to re-
quiring a daily reporting of exact temperatures.

A second example illustrates potential differences in reason-
able expectations of privacy resulting from the interaction be-
tween sex-based differences and gender-based norms. There ex-
ist numerous scenarios where an officer demands to search
under a suspect's shirt or a school official searches a teenager's
chest area for weapons or drugs at the entrance to prom. Such
requests are far more privacy invasive for women. This is partly
because there are biological differences between female and
male breasts. At the same time, this also has to do with gendered
privacy norms in which men routinely appear in public places
like pools or the beach without a shirt, whereas it remains so-
cially taboo for women to do so. This gendered privacy norm may
be based in biological differences, but it is still a socially con-
structed, gendered privacy norm.1 8 Regardless, the difference in
gendered privacy norms means that a search inside a woman's

18. Some state legislatures have recognized this difference by defining strip
search as including "a female person's breast" but not the chest area of a male. See,
e.g., Wis. Stat. Ann. § 968.255 (West 2016) (defining a strip search as "a search in
which a [detained person's] genitals, pubic area, buttock or anus, or a female [per-
son's] breast, is uncovered and either is exposed to view or is touched by a person
conducting the search" (emphasis added)); Wash. Rev. Code Ann. § 10.79.070 (West
1983) (defining strip search as "having a person remove or arrange some or all of
his or her clothing so as to permit an inspection of the genitals, buttocks, anus, or
undergarments of the person or breasts of a female person" (emphasis added)).

2022] 121



UNIVERSITY OF COLORADO LAW REVIEW

shirt might violate a reasonable expectation of privacy in a way

that a similar search of a man would not.1 9

These examples illustrate that the reasonable expectation

of privacy inquiry would differ if courts considered gendered pri-

vacy norms. Therefore, this Article fills the void in the scholarly

literature and addresses both the descriptive and normative

questions of whether courts do and should consider gendered pri-

vacy norms when evaluating reasonableness under privacy law.

Monitored urinalysis drug testing serves as a useful case

study to explore the descriptive question. Drug testing occurs at

work,2 0 at school, and in the criminal justice system. Courts re-

viewing the legality of such drug testing under the Fourth

Amendment,2 1 state privacy protections, or privacy tort law 2 2

evaluate various reasonable expectation of privacy doctrines by

looking to social privacy norms.2 3 As part of that reasonableness

analysis, courts evaluate the invasiveness of the procedure used

to conduct the drug test. The most privacy-invasive procedures

require the tested individual to provide a urine sample while be-

ing visually observed by a monitor whose job it is to prevent tam-

pering with the sample. Because there are different gendered

privacy norms resulting from the gendered way society has

structured most public restrooms,2 4 men and women have dif-

ferent experiences with being visible to others during urination.

19. State v. Williams, 521 S.W.3d 689, 704 (Mo. Ct. App. 2017) (noting that

the pat-down procedure at the school involved patting down the front of the stu-

dent's chest "for a male student, at least").

20. There is an extensive law review literature discussing employee drug test-

ing. See, e.g., John B. Wefing, Employer Drug Testing: Disparate Judicial and Leg-

islative Responses, 63 ALB. L. REV. 799 (2000); Thomas L. McGovern III, Employee

Drug-Testing Legislation: Redrawing the Battlelines in the War on Drugs, 39 STAN.

L. REV. 1453 (1987); Dean S. Landis, Drug Testing of Private Employees, 16 U.

BALT. L. REV. 552 (1987); Edward M. Chen, Pauline T. Kim, & John M. True, Com-

mon Law Privacy: A Limit on an Employer's Power to Test for Drugs, 12 GEO.

MASON U. L. REV. 651 (1990).
21. Skinner v. Ry. Lab. Execs.' Ass'n, 489 U.S. 602, 614 (1989).

22. Hill v. Nat'l Collegiate Athletic Ass'n, 865 P.2d 633, 647 (Cal. 1994).

23. See Skinner, 489 U.S. at 634 (finding the drug tests to be reasonable in

part because of a "diminished expectation of privacy" on the part of the railway

employees).
24. There is extensive law review literature discussing the problems with the

way our society has structured public restrooms. See, e.g., Capers, supra note 12, at

894-903 (explaining that "restrooms too are sites that produce and reproduce gen-

der difference"); Taunya Lovell Banks, Toilets as a Feminist Issue: A True Story, 6

BERKELEY WOMEN'S L.J. 263 (1991). This debate is beyond the scope of this Article,
which takes as a given that gendered bathroom practices currently exist and create

gendered privacy norms, regardless of whether normatively they ought to exist.

[Vol. 93122
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Therefore, a case study examining courts' treatment of moni-
tored urinalysis drug-testing cases serves as a useful way to ex-
plore the extent to which courts consider such gendered privacy
norms.

A deep dive into the monitored drug-testing cases reveals
that, descriptively, courts have taken widely different ap-
proaches to considering gendered privacy norms. A few courts
have taken an express approach by explicitly discussing the im-
pact of gendered privacy norms on the reasonableness analysis.
Other courts seem to take a silent approach in which gender ap-
pears to impact the case outcomes with women winning many of
their cases. These courts do not, however, explicitly acknowledge
taking gender into account. Finally, some courts appear to take
a gender-irrelevant approach and ignore the role of gendered pri-
vacy norms entirely. None of the written opinions in any of these
cases, however, explain or defend the chosen approach to consid-
ering (or not considering) the impact of gendered privacy norms
surrounding restrooms on the analysis of the reasonableness of
monitored urinalysis drug testing.

After reviewing the benefits and drawbacks of the existing
approaches used by courts, this Article proposes a novel floor ap-
proach. Under this approach, courts expressly consider and dis-
cuss gendered privacy norms when evaluating privacy law
claims. The expectations of privacy identified by this considera-
tion of gendered privacy norms would then get leveled up to cre-
ate a minimum floor level of privacy protection, applicable to all
individuals regardless of gender. This allows for intellectual
honesty, with court decisions truthfully reflecting their reason-
ing and accurately recognizing societal gendered privacy norms
where they exist. At the same time, by leveling up and applying
equally to all individuals, this floor approach would not create
different results for similarly situated men, women, or gender
nonbinary individuals. Rather, by using gender privacy norms
to create a privacy floor below which no one can fall, the* floor
approach would increase privacy protection for everyone while
increasing predictability as compared to the existing hodgepodge
used by courts.

In laying out this claim, the Article proceeds in five parts.
Part I identifies the privacy doctrines that rely on some version
of a reasonable expectation of privacy and explains how analysis
of these doctrines relies on social privacy norms. Part II ad-
dresses gendered privacy norms. After discussing the literature

2022] 123
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gap in which neither scholars nor courts have addressed the role

of gendered privacy norms in privacy law cases, this Part iden-

tifies scenarios in which gendered privacy norms might impact

the reasonableness analysis. Part III explores two contexts in

which courts and scholars have grappled with some aspects of

gender in privacy cases in a limited way. First, the Supreme

Court has told courts to consider "sex"2 5 as part of the Fourth

Amendment review of school searches, yet the lower courts

struggle to implement that requirement due to the Court's fail-

ure to provide any guidance. Second, courts and scholars have

discussed the role of gender and privacy within the prison con-

text in a largely relational sense. Part IV turns to the case study

of monitored urinalysis drug testing and describes the various

approaches taken by courts with regard to considering gendered

privacy norms as part of the analysis. Part V identifies both the

normative benefits and drawbacks of each identified approach.

It then concludes by recommending the novel floor approach.

I. PRIVACY LAW, REASONABLENESS, AND SoCIAL PRIVACY

NORMS

A reasonableness analysis plays a critical role throughout

privacy law. In the public law context, a reasonable expectation

of privacy initially triggers Fourth Amendment protections. Ad-

ditionally, once within the Fourth Amendment framework, rea-

sonableness tests play a further role in evaluating the constitu-

tionality of searches. In the private law context, various privacy

torts and other legal regimes also incorporate concepts of rea-

sonable expectations of privacy. In both spheres, courts often

look to social privacy norms to help determine what expectations

of privacy to consider reasonable.

A. A Reasonable Expectation of Privacy and Social
Privacy Norms in Fourth Amendment Jurisprudence

Courts apply a Fourth Amendment constitutional frame-

work to evaluate invasions of privacy by governmental actors.

The Fourth Amendment states:

25. At times, courts appear to use the term "sex" in situations where they

might more accurately mean gender. This Article will retain the courts' terminology

where they do so.

[Vol. 93124



REASONABLE WOMAN'S EXPECTATION

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and sei-
zures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the per-

sons or things to be seized.26

Although the word privacy does not appear within the Amend-
ment, its prohibition of "unreasonable searches" lies at the core
of much of privacy law. The Fourth Amendment's use of the term
"unreasonable" in describing prohibited searches invites courts
"to take evolving social norms into account."2 7

The Supreme Court has taken up that constitutional invita-
tion and consistently held that Fourth Amendment protections
only apply when an individual has a reasonable expectation of
privacy "that society is prepared to recognize as 'reasonable."'2 8

By its very terms, this threshold limitation for Fourth Amend-
ment protections necessarily requires addressing the social pri-
vacy norms considered reasonable within society.2 9 Thus, when
the reasonable expectation of privacy arises in Fourth Amend-
ment caselaw, it is necessarily a heavily norm-driven analysis
requiring, by its very nature, an inquiry into prevailing societal
privacy norms.3 0 For example, the Supreme Court examined so-
cial privacy norms in evaluating whether an overnight guest has
a reasonable expectation of privacy for purposes of triggering
Fourth Amendment protections.31 The Court explained that "[t]o

26. U.S. CONST. amend. IV.
27. See AKHIL REED AMAR, AMERICA'S UNWRITTEN CoNSTITUTION 303 (2012)

("The word 'unreasonable' in the Fourth Amendment also authorizes interpreters
to take evolving social norms into account.").

28. Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring);
see also Carpenter v. United States, 138 S. Ct. 2206, 2213, 2219 (2018) (quoting
Smith v. Maryland, 442 U.S. 735 (1979) (holding that the government invaded a
defendant's "reasonable expectation of privacy in the whole of his physical move-
ments" when accessing cell-site location information from wireless carriers)).

29. See Robbins v. California, 453 U.S. 420, 428 (1981) (plurality op.), over-
ruled on other grounds by United States v. Ross, 456 U.S. 798 (1982) (recognizing
that "[e]xpectations of privacy are established by general social norms").

30. See generally Tokson & Waldman, supra note 7 (explaining that courts of-
ten look to existing social norms to resolve difficult questions in Fourth Amendment
law); see also Jed Rubenfeld, The End of Privacy,61 STAN. L. REv. 101, 107 (2008)
("[T]he Court has sought to root individuals' privacy expectations in widespread
social norms.").

31. See Minnesota v. Olson, 495 U.S. 91, 96-97 (1990) ("[S]tatus as an over-
night guest is alone enough to show that he had an expectation of privacy in the
home that society is prepared to recognize as reasonable.").
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hold that an overnight guest has a legitimate expectation of pri-

vacy in his host's home merely recognizes the everyday expecta-

tions of privacy that we all share."32 The Court went on to de-

scribe the "longstanding social custom" that governs hosting and

being a guest and explained that, based on these social privacy

norms, "[f]rom either perspective, we think that society recog-

nizes that a houseguest has a legitimate expectation of privacy

in his host's home."3 3

The Fourth Amendment extends beyond searches by police

in the criminal context to whenever the government is involved

in an invasion of privacy, such as searches by public employers3 4

and at public schools.35 In the law-enforcement context, the

Fourth Amendment usually requires a warrant for a search to

be deemed reasonable. By contrast, the Supreme Court has held
that so-called "special needs" searches, whose primary purpose
is "to serve special needs, beyond the normal need for law en-
forcement,"3 6 can be reasonable without a warrant. In these

cases, courts have found that "the burden of obtaining a warrant

is likely to frustrate the governmental purpose behind the

search."37 These "special needs" categories have expanded and
now cover many types of governmental privacy invasions.38

In these "special needs" contexts, reasonableness and social

privacy norms play a role beyond the threshold triggering of

Fourth Amendment protections. Once the court finds an initial

"reasonable expectation of privacy" such that a Fourth Amend-

ment search has occurred, the court then turns to a second rea-

sonableness analysis-namely "whether the search was reason-

able under all the circumstances."39  For this second

reasonableness analysis, courts evaluate whether a search is

reasonable by balancing (1) the nature of the privacy interest,40

32. Id. at 98.
33. Id.
34. See Nat'l Treasury Emps. Union v. Von Raab, 489 U.S. 656, 665 (1989).

35. New Jersey v. T.L.O., 469 U.S. 325, 337 (1985) (holding "that the Fourth

Amendment applies to searches conducted by school authorities").

36. City of Indianapolis v. Edmond, 531 U.S. 32, 37 (2000).

37. See, e.g., T.L.O, 469 U.S. at 340 (searching in schools); Von Raab, 48 U.S.

656 (1989) (searching public employees).
38. See Elise Bjorkan Clare et al., Warrantless Searches and Seizures, 84 GEO.

L.J. 743, 743 (1996) (listing thirteen exceptions to the warrant and probable cause

requirements).
39. True v. Nebraska, 612 F.3d 676, 681 (2010) (explaining the two-step test

created by O'Connor v. Ortega, 480 U.S. 709 (1987)).
40. See Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 654 (1995).
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(2) the character of the privacy intrusion,4 1 and (3) the nature
and immediacy of the government concerns.4 2 The first two fac-
tors involve careful consideration of social privacy norms. In
evaluating the first factor, "nature of the privacy interest,"
courts consider whether the subjective expectation of privacy is
one "that society recognizes as 'legitimate,"'4 3 which explicitly
considers social privacy norms. Similarly, the analysis of the sec-
ond factor, "character of the intrusion," also involves a look at
what is reasonable in light of social privacy norms.4 4 Therefore,
the "special needs" Fourth Amendment framework considers so-
cial privacy norms beyond the initial question of whether or not
a person has a reasonable expectation of privacy.

B. A Reasonable Expectation of Privacy and Social
Privacy Norms in Other Privacy Law Doctrines

While courts analyze governmental privacy invasions under
the Fourth Amendment "reasonable expectation of privacy"
framework, the Fourth Amendment does not apply to the private
sector.4 5 Instead, courts analyze privacy invasions by private ac-
tors under a variety of other legal frameworks, including state
constitutional privacy provisions,46 federal statutes,47 state
statutes,4 8 and state privacy torts.49

41. See id. at 658.
42. See id. at 660.
43. Id. at 654.
44. Id. at 658.
45. See Chandler v. Miller, 520 U.S. 305, 323 (1997) (noting that drug testing

in the private sector is a "domain unguarded by Fourth Amendment constraints").
46. Unlike the federal Constitution's Fourth Amendment protections creating

a reasonable expectation of privacy only from government actors, the California
Constitution's privacy protections also apply to the private sector. See Hill v. Nat'l
Collegiate Athletic Ass'n, 865 P.2d 633, 641 (Cal. 1994).

47. See, e.g., Fair Credit Reporting Act, 15 U.S.C. § 1681 (2013) (applying to
private-sector recordkeeping); Health Insurance Portability and Accountability Act
of 1996, 29 U.S.C. § 1181 (applying to health information privacy).

48. See, e.g., CONN. GEN. STAT. 42-471 (2009) (requiring businesses collecting
social security numbers to create a privacy protection policy).

49. RESTATEMENT (SECOND) OF TORTS § 652A (AM. L. INST. 1965).
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Many of these legal frameworks contain doctrinal concepts

analyzing something akin to the Fourth Amendment's "reason-

able expectation of privacy" doctrine.5 0 For example, the Re-

statement's description of three of the four privacy torts ex-

pressly invokes the concept of behavior that is "unreasonable."5 1

In practice, these privacy torts necessarily require an examina-

tion of whether the alleged privacy invasions would be offensive

to a reasonable person, which in turn requires consideration of

social privacy norms. As the California Supreme Court has ex-

plained, "to the extent there is a common denominator" among

the common law privacy torts, "it appears to be improper inter-

ference. .. with aspects of life consigned to the realm of the 'per-

sonal and confidential' by strong and widely shared social

norms."52 The California Supreme Court further described the
privacy torts as insisting on "objectively reasonable expectations

of privacy based on widely shared social norms."5 3

One example of a reasonableness analysis can be found in

the way the Restatement describes the intrusion upon seclusion

tort. It states that "[o]ne who intentionally intrudes, physically

or otherwise, upon the solitude or seclusion of another or his pri-

vate affairs or concerns, is subject to liability to the other for in-

vasion of his privacy, if the intrusion would be highly offensive

to a reasonable person."54 The Restatement does not expressly

include the "reasonable expectation of privacy" language. None-

theless, in applying this tort, courts often consider whether the

individual had a reasonable expectation of privacy, either to de-

termine whether the individual had a privacy interest that could

50. For a comprehensive discussion of the differences in the reasonable expec-

tation of privacy between the public and private law cases, see Schwartz, supra

note 5.
51. RESTATEMENT (SEcOND) OF TORTS, supra note 49 (identifying three of the

four privacy torts as "unreasonable intrusion upon the seclusion of another," "un-

reasonable publicity given to the other's private life," and "publicity that unreason-

ably places the other in a false light before the public" (emphases added)).

52. Hill v. Nat'l Collegiate Athletic Ass'n, 865 P.2d 633, 647 (Cal. 1994).

53. Id. at 649.
54. RESTATEMENT (SECOND) OF TORTS § 652B (AM. L. INST. 1965). Although

the Restatement says "highly offensive to a reasonable person," for some reason,

the comment to the Restatement rephrases this as "highly offensive to a reasonable

man."
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be intruded upon5 5 or whether the intrusion would be highly of-
fensive to a reasonable person.5 6 Both elements require consid-
eration of social privacy norms.57

Another example can be found in the Restatement's expla-
nation of the publicity given to private life tort. In defining pub-
licity, the Restatement provides:

One who gives publicity to a matter concerning the private
life of another is subject to liability to the other for invasion

of his privacy, if the matter publicized is of a kind that (a)
would be highly offensive to a reasonable person, and (b) is
not of legitimate concern to the public.5 8

Here, too, courts have found that a reasonable expectation of pri-
vacy is relevant both in determining what counts as "private
life,"59 as well as what would be "highly offensive to a reasonable
person."60 The Restatement references the role of social norms
in this analysis when it states that "[t]he protection afforded to

55. See, e.g., Shulman v. Grp. W Prod., Inc., 18 Cal. 4th 200, 232, 234 (1998)
(finding a "triable issue exists as to whether both plaintiffs had an objectively rea-
sonable expectation of privacy in the interior of the rescue helicopter, which served
as an ambulance," as well as "a reasonable expectation of privacy" in conversations
with rescuers while evaluating the "intrusion into a private place, conversation or
matter" element of the intrusion upon seclusion tort (emphasis added)); Smyth v.
Pillsbury Co., 914 F. Supp. 97, 101 (E.D. Pa. 1996) (applying the Restatement defi-
nition of intrusion upon seclusion and concluding that there was no "reasonable
expectation of privacy in e-mail communications voluntarily made by an employee
to his supervisor. . ." and thus "any reasonable expectation of privacy was lost").

56. See, e.g., Miller v. Brooks, 123 N.C. App. 20, 26 (1996) (finding that because
plaintiff "had every reasonable expectation of privacy in his mail and in his home
and bedroom" and that "[a] jury could conclude that these invasions would be highly
offensive to a reasonable person").

57. See, e.g., Williams v. Facebook, Inc., 384 F. Supp. 3d 1043 (N.D. Cal. 2018)
(finding an intrusion-upon-seclusion claim survived dismissal because "[t]he theft
of a person's call and text logs, without the user's consent or knowledge . . . may or
may not be highly offensive to current privacy norms. It is indeed a factual question
'best left for a jury').

58. RESTATEMENT (SECOND) OF TORTS § 652D (AM. L. INST. 1965); see also
Shulman, 18 Cal. 4th at 214 (identifying the elements of the public disclosure tort
under California law, which "does not differ significantly from the Restatement's"
as "(1) public disclosure (2) of a private fact (3) which would be offensive and objec-
tionable to the reasonable person and (4) which is not of legitimate public concern").

59. See Doe v. Mills, 212 Mich. App. 73, 84 (1995) (finding that a disclosure
concerning a decision to have an abortion alleges "a private matter," because "a
reasonable person would consider [it] private").

60. Id. at 82 (finding the publicity of abortions could be highly offensive be-
cause "a reasonable person" could "be justified in feeling seriously aggrieved by such
publicity").
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the plaintiff's interest in his privacy must be relative to the cus-

toms of the time and place, to the occupation of the plaintiff and

to the habits of his neighbors and fellow citizens."6 1 Courts have

also looked to social privacy norms to evaluate these tort

claims.62

Borrowing heavily from privacy-tort jurisprudence, courts

analyzing privacy claims under the California Constitution also

consider "the nature of any intrusion upon reasonable expecta-

tions of privacy."63 For the first element, the claimant must pos-

sess a "legally protected privacy interest," which can include in-

formational privacy.64 A particular class of information is

private "when well-established social norms recognize the need

to maximize individual control over its dissemination and use to

prevent unjustified embarrassment or indignity. Such norms

create a threshold reasonable expectation of privacy in the data
at issue."6 5 The second element of the California state constitu-

tional cause of action for invasion of privacy requires "a reason-

able expectation of privacy on plaintiff's part."6 6 This is "an ob-

jective entitlement founded on broadly based and widely

accepted community norms."6 7 Finally, the third element re-

quires that "[a]ctionable invasions of privacy must be suffi-

ciently serious in their nature, scope, and actual or potential im-

pact to constitute an egregious breach of the social norms

underlying the privacy right."68 Therefore, at all three steps of

the analysis, courts consider social norms in determining

whether there is a privacy law violation under the California

Constitution.
Social norms also play a role in a reasonableness analysis

for privacy claims under the Oregon Constitution. For example,
the Oregon Supreme Court recently evaluated whether garbage

61. RESTATEMENT (SECOND) OF TORTS § 652D, com. (c) (AM. L. INST. 1965).

Interestingly, the Restatement appears to expressly contemplate personalizing the

tort analysis with regard to the "occupation of the plaintiff" but leaves vague

whether the plaintiff's gender and its associated gendered privacy norms can be

taken into account.
62. See, e.g., Expose v. Thad Wilderson & Assocs., P.A., 863 N.W. 2d 95, 110

(Minn. Ct. App. 2015) (explaining that the elements of the claim "are concerned

primarily with community norms concerning privacy").
63. Hernandez v. Hillsides, Inc., 211 P.3d 1063, 1073-74 (Cal. 2009).

64. Hill v. Nat'l Collegiate Athletic Ass'n, 865 P.2d 633, 654 (Cal. 1994).

65. Id. (emphasis added).
66. Id. at 655.
67. Id.
68. Id.
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placed curbside for collection contained privacy interests pro-
tected by the state constitution.69 The court found protectable
privacy interests "[b]ased on social and legal norms" and that
"privacy norms exist notwithstanding" that the garbage was
placed in "an area accessible to members of the public other than
the sanitation company."70 The court recognized that the privacy
interest protected by the Oregon Constitution is "grounded in
particular social contexts" and therefore determined whether a
privacy interest existed "by first considering general social
norms of behavior."7 1

While both scholars and dissenting Supreme Court Justices
have criticized this emphasis on social norms,72 courts continue
to evaluate reasonableness throughout privacy law by consider-
ing the social privacy norms that exist in society. As long as that
remains the case, this raises the question of how courts do and
should consider gendered privacy norms. This question is the fo-
cus of the remainder of the Article.

II. GENDERED PRIVACY NORMS

Despite regularly looking to social privacy norms to help de-
termine what is reasonable in privacy law doctrine, neither
courts nor scholars have paid much attention to the role of gen-
dered privacy norms in evaluating reasonableness. While count-
less cases and law review articles analyze the reasonable expec-
tation of privacy and related doctrines, overwhelmingly, the
literature does not address either the descriptive question of
whether gendered privacy norms do nor the normative question
of whether gendered privacy norms should impact the reasona-
bleness analysis at all. Despite this gap in the literature, there
are numerous scenarios where considering gendered privacy
norms could affect a court's reasonableness analysis.

69. State v. Lien, 441 P.3d 185, 193 (Or. 2019).
70. Id.
71. Id. at 191.
72. See Carpenter v. United States, 138 S. Ct. 2206, 2265 (2018) (Gorsuch, J.,

dissenting) (criticizing the Katz reasonable expectation of privacy framework in
part because judges are often looking to their own intuition for guidance on social
norms which leads to a lack of predictability). See generally Tokson & Waldman,
supra note 7.
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A. Role of Gender in Privacy Law Scholarship

Typically when scholars have written about privacy law and

gender, it has been in the context of examining the negative im-

pact of privacy law on women. For example, Reva Siegel has

written about the role that the "marital privacy" doctrine played

in justifying giving wife beaters immunity from prosecution.7 3

Catharine MacKinnon has called the right to privacy "a right of

men 'to be let alone' to oppress women one at a time."74 Anita

Allen has written that the traditional predicament of American

women was too much of the wrong kinds of privacy.75 Dana

Raigrodski has even argued that the reasonable expectation of

privacy analysis should be entirely discarded based on a feminist

critique.76
Other scholars who have considered the role of gender

within privacy law have done so in the relational context of eval-

uating same-gender versus opposite-gender searches. For exam-

ple, I. Bennett Capers's work challenges overreliance on same-

gender searches in Fourth Amendment jurisprudence in part by

pointing out the role of traditional notions of sex and gender in

informing what is considered "reasonable" under the Fourth

Amendment.7 7 However, the role of gendered privacy norms be-

yond the question of same-gender versus opposite-gender
searches is outside the scope of Capers's useful work. Similarly,

as discussed further in Part III, there are two specific contexts

where courts have considered the role of gender in privacy law:

school search cases and prison cases. In these contexts, courts

and scholars have also focused on the gender of the individual

being searched in relation to the gender of the person doing the

search. Neither courts nor scholars have carefully considered

gendered privacy norms that exist regardless of the gender of

the individual conducting the search.

This gap in the caselaw and scholarly literature regarding

the role that gendered privacy norms should play in analyzing

privacy law reasonableness doctrines occurs despite the "gen-

dered history of the establishment of a right to privacy" revealed

73. Siegel, supra note 10, at 2152-53.
74. CATHARINE A. MACKINNON, FEMINISM UNMODIFIED 59 (1987).

75. ALLEN, supra note 10; see also Allen & Mack, supra note 10.

76. See Raigrodski, supra note 11.
77. See Capers, supra note 12.
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by historian Dr. Jessica Lake.78 In early privacy cases, "it was
the issue of the unauthorized circulation of women's photo-
graphic portraits that first catapulted a right to privacy into
public consciousness, and it was young women who brought the
first cases that pushed for and established its legal recogni-
tion." 79 After reviewing primary court documents and exhibits
of important early cases, Lake found that although the court de-
cisions themselves largely relied on outdated and troublesome
notions of female "modesty," the female plaintiffs bringing the
cases did not frame things that way.80 Instead, they tried to
"claim ownership of their life experiences and to protest against
the appropriation and exploitation of those experiences."8 1

These right to privacy cases gave women the legal power "to res-
cue their images from public consumption and impede the desire
of the voyeur" while allowing "them to choose the terms upon
which they presented themselves in their public and profes-
sional lives."8 2 Lake argues that a gendered analysis is neces-
sary to understand why the majority of early plaintiffs were
women and why privacy appealed especially to women plain-
tiffs. 8 3

Additionally, Anita Allen and Erin Mack uncovered one
early 1932 privacy tort court decision that acknowledged that
gendered privacy norms might cause different results in case
outcomes.8 4 In Graham v. Baltimore Post Co., the court held that
an attempt to use a photograph of a female private-citizen plain-
tiff without her consent in paid newspaper advertisements by
theatre and taxicab companies violated her privacy rights.8 5 In
responding to slippery-slope arguments that had apparently
been raised during oral arguments, the court offered that "the
same act that might well be a violation of the right to privacy, as
applied to a woman, might be dismissed, with legal indifference,

78. JESSICA LAKE, THE FACE THAT LAUNCHED A THOUSAND LAWSUITS: THE
AMERICAN WOMEN WHO FORGED A RIGHT TO PRIVACY 10 (2016).

79. Id. at 8.
80. Id. at 225.
81. Id. at 221.
82. Id. at 8.
83. Id. at 9.
84. Allen & Mack, supra note 10, at 464 (discussing Graham v. Baltimore Post

Co. (Bait. Super. Ct. 1932)).
85. Graham v. Baltimore Post Co. (Bait. Super. Ct. 1932), reported in The

Right of Privacy, 22 KY. L.J. 108, 120-21 (1933).
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as applied to a man."86 Yet courts since Graham have over-

whelmingly ignored its suggestion to consider gender in evalu-

ating privacy torts.
In related contexts, scholars have recognized the reasonable

person analyses that proliferate throughout the law tend to as-

sume the reasonable person is a man.8 7 For example, Jesse-Jus-

tin Cuevas and Tonja Jacobi have written on the ways in which

constitutional criminal procedure law mistakenly treats men

and women as the same for purposes of the reasonable person

analysis, despite "extensive empirical psychological evidence

showing that men and women behave and express themselves

differently from one another."88 But even Cuevas and Jacobi,

who write so persuasively regarding the importance of consider-

ing gender in other areas of criminal procedure, dismiss the im-

pact of gendered privacy norms on the reasonable expectation of

privacy inquiry. Instead, they summarily conclude that courts

do not need to consider gender in the reasonable expectation of

privacy inquiry, which "would remain the same if the courts in-

corporated consideration of gender"8 9 because "societal expecta-

tions of privacy are not particularly gendered."90 Thus, both

courts and scholars have ignored the role of gendered privacy

norms in evaluating the reasonable expectation of privacy.

B. Gendered Societal Expectations of Privacy

This Article disputes the claim that "societal expectations of

privacy are not particularly gendered."91 Rather, gender can im-

pact the social norms underlying reasonable expectations of pri-

vacy in a variety of scenarios. Some gendered privacy norms oc-

cur as the result of physical or biological differences, whereas

others are the result of social or cultural norms surrounding gen-

der. For example, only females can ovulate and get pregnant.

Therefore, invasions of privacy that have the potential to reveal

86. Id. at 116.
87. See e.g., Caroline Forell, Essentialism, Empathy, and the Reasonable

Woman, 1994 U. ILL. L. REV. 769, 770 (1994) (showing that the reasonableness

standard remains male); Cuevas & Jacobi, supra note 14, at 2191 (noting that "the

reasonable person is the common man").

88. Cuevas & Jacobi, supra note 14, at 2162.

89. Id. at 2222.
90. Id. at 2223.
91. Id.
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information regarding fertility cycles or pregnancy status neces-
sarily trigger different expectations of privacy based on sex. As
discussed in the Introduction, this biological difference means
that female employees likely have different expectations of pri-
vacy regarding the daily temperature checks that have been
widely implemented during the COVID-19 pandemic. Given the
potential for discrimination, female employees likely have a rea-
sonable expectation of privacy in their ovulation cycles and preg-
nancy status, such that daily temperature checks invade their
privacy in a way that they do not for male employees.9 2 By con-
trast, a screening that simply asked whether an employee had a
fever would obtain the necessary health information without re-
vealing the minor fluctuations in temperature that can reveal
ovulation or pregnancy.

Another biological difference with privacy implications is
that females menstruate and use products associated with men-
struation, whereas males do not. And females likely have a rea-
sonable expectation of privacy as to whether they are menstru-
ating or using menstruation products.9 3 This can implicate a
number of privacy invasions that impact females and males dif-
ferently. For example, due to safety concerns, a number of sports
and other entertainment venues have implemented policies re-
quiring that patrons carry only clear plastic bags into the
venue.94 Such policies may uniquely impact a female guest's ex-
pectation of privacy by forcing her to carry a bag that reveals
whether she is carrying menstruation products. Similar policies
have been required at some state bar exams, where bar exami-
nees have been required to keep menstrual products in a clear
bag, if they are permitted at all.9 5 Additionally, courts have rec-
ognized that the use of backscatter x-ray technology can reveal

92. See Gruenke v. Seip, 225 F.3d 290 (3d Cir. 2000) (holding that requiring a
member of the high school swim team to take a pregnancy test constituted an un-
reasonable search in violation of the Fourth Amendment). Such a search would only
happen to a female member of the swim team.

93. See Wilkes v. Borough of Clayton, 696 F. Supp. 144, 147 (N.J. 1988)
("[Courts have not had] much difficulty in concluding that society considers reason-
able [a woman's] expectation that she would be permitted to attend in private to
the very personal hygienic needs arising out of her menstruation. One strains to
conjure up an activity more private than the changing of a sanitary napkin.").

94. For example, the NFL has implemented such a policy. Clear Bag Policy,
NFL, https://www.nfl.comlegal/clear-bag-policy [https://perma.cc/WY2A-MHTG].

95. See Elie Mystal, Bar Exam Day One: No Right to Tampons or Pencils, but
Valets Are Okay, ABOVE THE L. (July 31, 2013, 10:49 AM),
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whether someone is wearing feminine hygiene products.9 6 Thus,
there are numerous factual scenarios that would implicate gen-

dered privacy norms that are rooted in biological differences be-

tween the sexes.
Other societal expectations of privacy are gendered as the

result of the social norms surrounding biological differences.

Some of these social norms draw upon outdated modesty theo-

ries of privacy that are problematic for equality. For example,

while there are biological differences between the chest areas of

men and women, social norms allow men to walk topless in

places like the pool and beaches, whereas women are typically

expected to cover their chests.97 Indeed, some state legislatures

have recognized this difference by defining strip searches as in-

cluding female breasts but not male breasts.9 8 This gendered

privacy norm likely arises from a problematic history of society

https://abovethelaw.com/2013/07/bar-exam-day-one-no-right-to-tampons-or-pen-
cils-but-valets-are-okay/?rf=1 [https://perma.cc/265F-ZHLQ] ("[T]he progressive

folks at the California Bar required users to display all tampons in a clear plastic

bag. Nothing like writing about gender discrimination while announcing to 1,000

of your future colleagues that you're on the rag."); Kathryn Rubino, If You're Men-

struating or Lactating During the Bar Exam You're Screwed, ABOVE THE L. (July

20, 2020, 3:28 PM), https://abovethelaw.com/2020/07/if-youre-menstruating-or-lac-
tating-during-the-bar-exam-youre-screwed/?rf=1 [https://perma.cc/V6HX-TQP9]

(noting that Arizona reversed its initial policy entirely banning menstrual products

in favor of allowing applicants to bring in such products in their clear, personal

baggie).
96. See Harrington-Wisely v. State, No. B248565, 2015 WL 1915483, at *1

(Cal. Ct. App. Apr. 28, 2015) (noting that the low-level backscatter x-ray machines

used by the California state prisons for searching visitors would reveal darkened

areas for feminine hygiene products, breast implants, brassiere underwire, and di-

apers, which would then trigger an unclothed visual inspection and possibly a vis-

ual body cavity search).
97. See Anita Allen, Gender and Privacy in Cyberspace, 52 STAN. L. REV. 1175,

1188 (2000) ("[W]omen's breasts, especially the nipple and areola have been long

regarded as parts of the human body that ought to be concealed from public view;

indeed, laws prohibit public disclosure of women's breasts in all but a few artistic

and profane settings.").
98. See, e.g., WIS. STAT. ANN. § 968.255 (West 2016) (defining a strip search as

"a search in which a detailed person's genitals, pubic area, buttock or anus, or a

female person's breast, is uncovered and either is exposed to view or is touched by a

person conducting the search" (emphasis added)); WASH. REV. CODE ANN. §
10.79.070 (West 1983) (defining strip search as "having a person remove or arrange

some or all of his or her clothing so as to permit an inspection of the genitals, but-

tocks, anus, or undergarments of the person or breasts of a female person" (empha-

sis added)).
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imposing upon women expectations of modesty, chastity, and do-
mestic isolation.99 As Anita Allen has argued in her work, in tra-
ditional American culture, problematic norms of female modesty
"required that women, much more than men, exhibit speech,
dress, and behavior calculated to deflect attention from their
bodies, views or desires."1 0 0 While many of these "expectations
of female self-concealment and seclusion in the name of modesty
have greatly diminished,"10 1 the ongoing differential treatment
of the chest area of men and women reveals that some resulting
gendered privacy norms remain. Thus, courts and scholars must
address how to handle the existence of such gendered privacy
norms, even if the solution is that courts deliberately ignore such
norms. As Danielle Citron has argued, recognizing gendered pri-
vacy norms surrounding the naked body does not affirm the view
that women should be ashamed of their nude bodies, but instead
"make[s] clear that each and every one of us should be able to
decide who gets to view our naked bodies."'0 2 Therefore, even if
the origin of this gendered privacy norm is problematic, its con-
tinued existence means that a search of women's breasts is a dif-
ferent experience than a search of men's chest areas, which can
impact the reasonable expectation of privacy analysis.

Other gendered privacy norms may result from differences
in life experience. For example, as the "Me Too" movement re-
minded us,10 3 women are much more likely to be victims of sex-
ual harassment or assault than men.1 0 4 As a result, women
might feel more of a need for privacy in their physical location,
the GPS data associated with the location of their phones, or
their home addresses than men would. Kristen Thomasen has
recognized that drone technology might undermine women's pri-
vacy in particular, especially when considering "the long history
of sexual violence, stalking, and objectification of women in pub-
lic."1 0 5 Similarly, Danielle Citron has explained that cyber har-

99. Allen, supra note 97, at 1177; ALLEN, supra note 10.
100. Allen & Mack, supra note 10, at 444.
101. Id.
102. Danielle Citron, Sexual Privacy, 128 YALE L.J. 1870, 1876 n.15 (2020).
103. Joanna L. Grossman, Sexual Harassment in the Post-Weinstein World, 11

U.C. IRVINE L. REV. 943, 945-57 (2021).
104. See Anne Bryson Bauer, We Can Do It? How the Tax Cuts and Jobs Acts

Perpetuates Implicit Gender Bias in the Code, 43 HARV. J.L. & GENDER 1, 26-27
(2020).

105. See Kristen M. J. Thomasen, Beyond Airspace Safety: A Feminist Perspec-
tive on Drone Privacy Regulation, 16 CAN. J.L. & TECH. 307, 324 (2016).
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assment, including the nonconsensual disclosure of intimate im-

ages, or so-called "revenge porn," disproportionately impacts

women.106 More generally, Citron writes about the way in which

women shoulder the brunt of the abuse from invasions of what

she calls "sexual privacy."107 She defines sexual privacy as "the

social norms (behaviors, expectations, and decisions) that govern

access to, and information about, individuals' intimate lives."1 0 8

Sexual privacy includes both "the concealment of naked bodies

and intimate activities," such as sexual intercourse, as well as

"decisions about intimate life, such as whether to entrust others

with information about one's sexuality or gender, or whether to

expose one's body to others."10 9 Citron explains that "sexual-pri-

vacy invasions impact women and individuals from marginal-

ized communities in distinctly damaging ways."110 The gendered

privacy norms that arise from experiences disproportionately

impacting women may impact the expectation of privacy that

courts and society are prepared to recognize as reasonable.

Despite these differences in gendered privacy norms, courts

have not often considered the role of gendered privacy norms in

the reasonable expectation of privacy analysis. Nor have schol-

ars grappled systematically with the way in which gendered pri-

vacy norms ought to impact the reasonable expectation of pri-

vacy analysis. The next Part discusses the limited contexts and

degrees to which courts and scholars have acknowledged the im-

pact of gender at all on the reasonable expectation of privacy

analysis.

III. LIMITED ROLE OF GENDER IN PRIVACY CASES

There are two specific contexts in which scholars and courts,
including the Supreme Court, have acknowledged that gender

may impact the reasonable expectation of privacy analysis:

school search cases and prison cases. Indeed, the Supreme Court

has even told courts to consider sex as part of the analysis in

school search cases; however, the Court has failed to provide any

guidance to lower courts regarding implementing that require-

ment. Furthermore, courts and scholars have addressed the role

106. DANIELLE CITRON, HATE CRIMES IN CYBERSPACE 13-17 (2014).

107. Citron, supra note 102, at 1875.
108. Id. at 1874.
109. Id.
110. Id. at 1891.
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of gender in the prison context, in a very limited and relational
way, focusing on whether the gender of the prison guard con-
ducting the search must match the gender of the prisoner being
searched.

A. Role of "Sex" in School Search Cases

In the school search context, courts and scholars have rec-
ognized, to a certain degree, the role of "sex" in analyzing the
reasonableness of searches. In a pair of cases decades apart, the
Supreme Court adopted and reiterated a test instructing courts
to consider the "sex of the student" in determining the reasona-
bleness of a school search.1 11 However, in both cases, the Court
failed to offer any explanation as to how the sex of the student
affects the analysis.112 In the absence of Supreme Court guid-
ance, lower courts have inconsistently applied the "sex of the
student" test, such that it is unclear whether it involves gen-
dered privacy norms.

1. Supreme Court's "Sex of the Student" Test

In 1985, the Supreme Court first addressed the standard for
reviewing the legality of public-school searches in New Jersey v.
T.L.O.113 T.L.O., a fourteen-year-old girl, was accused of smok-
ing in a school lavatory in violation of school rules.114 The male
assistant vice principal demanded to search T.L.O.'s purse and
found a small amount of marijuana and evidence of drug deal-
ing.115 T.L.O. moved to suppress the evidence, arguing that the
search of her purse violated the Fourth Amendment.1 16

The Supreme Court held that the Fourth Amendment ap-
plies to searches by school authorities, but the typical warrant
requirement "would unduly interfere with the maintenance of
the swift and informal disciplinary procedures needed in the
schools."11 7 The Court also held that the normal "probable

111. New Jersey v. T.L.O., 469 U.S. 325, 328 (1985); Safford Unified Sch. Dist.
No. 1 v. Redding, 557 U.S. 364, 368 (2009).

112. See T.L.O., 469 U.S. at 328; see also Redding, 557 U.S. at 368.
113. T.L.O., 469 U.S. at 328.
114. Id.
115. Id.
116. Id. at 329.
117. Id. at 340.

2022] 139



UNIVERSITY OF COLORADO LAW REVIEW

cause" requirement does not apply to the search of a student.11 8

Instead, "the legality of a search of a student should depend

simply on the reasonableness-under all the circumstances-of

the search."119

The Court further explained that evaluating reasonableness

involves a twofold inquiry: first, whether the "action was justi-

fied at its inception," and second, whether "the search as actually

conducted was reasonably related in scope to the circumstances
which justified the interference in the first place."1 20 Elaborat-

ing on the second prong, the Court stated that a school search is

permissible in scope when "the measures adopted are reasonably

related to the objectives of the search" and the measures are "not

excessively intrusive in light of the age and sex of the student

and the nature of the infraction."12 1

The majority opinion did not, however, expand upon how the

sex of the student might impact the intrusiveness of the search,
but simply found that "the search was in no sense unreasonable

for Fourth- Amendment purposes."12 2 Given that the case in-

volved the search of a purse, the court could have determined
that the search of a girl's purse is no more "excessively intrusive"

than the search of a boy's belongings, such that T.L.O.'s sex did
not influence the court's analysis.123 If that were the case, then

the Court might have said so. Instead, as scholars have noted, 124

the Court did not discuss how T.L.O.'s sex might impact the

118. See id. at 341 ("[T]he accommodation of the privacy interests of school

children with the substantial need of teachers and administrators for freedom to

maintain order in the schools does not require strict adherence to the requirement

that searches be based on probable cause to believe that the subject of the search

has violated or is violating the law.").
119. Id.
120. Id.
121. Id. at 342 (emphasis added).
122. Id. at 343.
123. Id. at 342.
124. See, e.g., Alexis Karteron, Arrested Development: Rethinking Fourth

Amendment Standards for Seizures and Uses of Force in Schools, 18 NEV. L.J. 863,
883 (2018) (noting that the T.L.O. court "left more questions unanswered than an-

swered," including "[a]re boys or girls more sensitive to having their belongings or

bodies searched"); Martin R. Gardner, Student Privacy in the Wake of T.L.O.: An

Appeal for an Individualized Suspicion Requirement for Valid Searches and Sei-

zures in the Schools, 22 GA. L. REV. 897, 922 (1987) ("[T]he Court never explained

the relevance of the sex of the student consideration."); Cuevas & Jacobi, supra note

14, at 2212-13 ("[W]hen the Court finally confronted the legality of the searches at

bar, it did not discuss either T.L.O.'s age or gender, even though it was crafting a

rule requiring it, and even though it is clearly relevant to the reasonableness of the

actions.").
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analysis nor did it provide any guidance to lower courts as to
how its newly announced "sex of the student" test should be ap-
plied.125

By contrast, in his dissent, Justice Brennan subtly alluded
to how the "sex of the student" might affect the reasonableness
of the search of a student's purse. Justice Brennan wrote that
the vice principal's "thorough excavation of T.L.O.'s purse was
undoubtedly a serious intrusion on her privacy."1 2 6 While Jus-
tice Brennan did not expressly state that he reached this conclu-
sion based on the student's sex, in a footnote, he noted that,

a purse typically contains items of highly personal nature.
Especially for shy or sensitive adolescents, it could prove ex-
tremely embarrassing for a teacher or principal to rummage
through its contents, which could include notes from friends,
fragments of love poems, caricatures of school authorities,
and items of personal hygiene.12 7

While the "shy or sensitive adolescents" language Justice Bren-
nan uses is ostensibly gender neutral, the reference to "items of
personal hygiene" implies that a search of a girl's purse could
reveal feminine hygiene items related to menstruation, which
could be particularly embarrassing for a teenage girl. Therefore,
following the dissent's logic, a lower court who wanted to apply
the majority's "sex of the student" factor could conclude that a
search of an adolescent female student's purse could be particu-
larly intrusive for purposes of determining the reasonableness
of the scope of the search.12 8

Decades later, in Safford Unified School District No. 1 v.
Redding, a case involving the strip search of a female student,

125. See T.L.O., 469 U.S. at 343-47 (containing no discussion of the relevance
of T.L.O.'s sex in the rule application of the newly announced test).

126. Id. at 355 (Brennan, J., concurring in part and dissenting in part).
127. Id.
128. Laura L. Finley, Examining School Searches as Systemic Violence, 14

CRITICAL CRIMINOLOGY 117, 128 (2006) (pointing to Justice Brennan's dissent to
explain why searches of student property unique to one sex are sometimes deemed
especially intrusive); Gardner, supra note 124, at 922-23 (hypothesizing that the
Court's "sex of the student" language "is suggesting that some intrusions charac-
teristically affect members of one sex differently from those of the other" and look-
ing to Justice Brennan's footnote to conclude that "the search of a female student's
purse seems especially intrusive given that purses typically contain items of a
highly personal nature such as 'notes from friends, fragments of love poems, cari-
catures of school authorities, and items of personal hygiene"').
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the Supreme Court had a perfect opportunity to clarify its "sex

of the student" test.12 9 The male assistant principal of a middle

school summoned thirteen-year-old Savana Redding to his office,

where she was shown a day planner containing knives, lighters,

and a cigarette.1 30 Savana acknowledged the planner belonged

to her but claimed that she had lent it to her friend and that

none of the items were hers.13 1 The assistant principal then

showed Savana four prescription-strength ibuprofen pills and

one over-the-counter blue naproxen pill-all banned under

school rules without advance permission-and informed her

that he had received a report that she was distributing pills to

other students.13 2 She denied the allegation and consented to a

search of her backpack, which found nothing.1 3 3

The assistant principal next instructed a female adminis-

trative assistant to take Savana to the female school nurse's of-

fice to search her clothing for pills.1 34 They instructed Savana to

remove her jacket, socks, shoes, stretch pants, and T-shirt and

"to pull her bra out and to the side and shake it, and to pull out

the elastic on her underpants, thus exposing her breasts and pel-
vic area to some degree."13 5 They did not find any pills. Savana's

mother sued the school district for strip-searching her daughter

in violation of her Fourth Amendment rights.

The Supreme Court reaffirmed that the T.L.O. test governs

the constitutionality of searches in the school context, including

that "a school search 'will be permissible in its scope when the

measures adopted are reasonably related to the objectives of the

search and not excessively intrusive in light of the age and sex

of the student and the nature of the infraction."' 136 In applying

the T.L.O. test, the Court found that the school's search was not
reasonable.13 7 The Court explained that regardless of what was

actually seen by the school officials,

129. Safford Unified Sch. Dist. No. 1 v. Redding, 557 U.S. 364, 368 (2009).

130. Id.
131. Id.
132. Id.
133. Id.
134. Id. at 369.
135. Id.
136. Id. at 370.
137. Id. at 377 (identifying numerous "fatal" deficiencies in the search's rea-

sonableness).
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[t]he very fact of Savana's pulling her underwear away from
her body in the presence of the two officials who were able to
see her necessarily exposed her breasts and pelvic area to
some degree, and both subjective and reasonable societal ex-
pectations of personal privacy support the treatment of such
a search as categorically distinct, requiring distinct elements
of justification on the part of school authorities for going be-
yond a search of outer clothing and belongings.138

The Court noted that Savana's description of the experience as
"embarrassing, frightening, and humiliating" demonstrated her
subjective expectation of privacy.13 9 The Court pointed to vari-
ous studies and policies indicating that strip searches can result
in serious emotional damage to students in support of the rea-
sonableness of Savana's expectation of privacy.14 0

Although the Redding Court reiterated the "sex of the stu-
dent" factor for evaluating the intrusiveness of a school's search,
the Court once again failed to provide guidance to lower courts
regarding how that prong ought to factor into the analysis. The
Court did extensively discuss the harm of strip searches on ado-
lescents, thus suggesting a role for the "age of the student"
prong.141 However, while the Court repeatedly mentioned in the
facts that Savana was a thirteen-year-old girl, the Court did not
explain whether and how the analysis would be different for a
strip search of a thirteen-year-old boy.14 2

138. Id.
139. Id. at 375.
140. Id.
141. See id.
142. See Laura Jarrett, Excessively Intrusive in Light of Age or Sex? An Anal-

ysis of Stafford Unified School District No. 1. v. Redding and Its Implications for
Strip Searches in School, 33 HARV. J.L. & GENDER 403, 407, 409 (2010) ("Even
though the T.L.O. standard requires consideration of a student's age, sex, and the
nature of the infraction, the significance of Savana's sex was not explicitly explored
in the majority's analysis of the search . . . and provides no clear indication of
whether Savana's sex affected the outcome of the case."); Martin R. Gardner, Strip
Searching Students: The Supreme Court's Latest Failure to Articulate a "Suffi-
ciently Clear" Statement of Fourth Amendment Law, 80 MIss. L.J. 955, 984, 987
(2011) (noting that, in Redding, "the Supreme Court has offered no guidance as to
the meaning of the age and sex of the student factors" and that such guidance would
be "at least, helpful, if not essential, in making such assessments"); Diana R. Do-
nahoe, Strip Searches of Students: Addressing the Undressing of Children in
Schools and Redressing the Fourth Amendment Violations, 75 MO. L. REV. 1123,
1154 (2010) (noting that the Supreme Court "mentioned the importance of 'age and
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In a pair of partial concurrences, Justices Stevens and Gins-

burg agreed with the majority that, under the T.L.O. precedent,
a school search becomes unconstitutional if it is "excessively in-

trusive in light of the age and sex of the student and the nature

of the infraction."1 4 3 In a short rule application, Justice Gins-

burg subtly suggested that she was applying the "sex of the stu-
dent" factor when she concluded that "'the nature of the [sup-

posed] infraction,' the slim basis for suspecting Savana Redding,
and her 'age and sex,' establish beyond doubt" that the "treat-

ment of Redding was abusive and it was not reasonable for him

to believe that the law permitted it."144 However, beyond a quick

reference to Redding's "age and sex," Justice Ginsburg did not

explain how Redding's sex impacted the analysis.
News reports at the time, however, suggest that Redding's

sex did impact both Justice Ginsburg's and the Court's analyses.

Justice Ginsburg told USA Today in an unorthodox interview

that, judging from their comments at the case's oral arguments,
her all-male colleagues had failed to appreciate what Ms. Red-
ding had endured.145 As Justice Ginsburg noted, "[t]hey have

never been a 13-year-old girl. . . . It's a very sensitive age for a

girl. I don't think that my colleagues, some of them, quite under-

stood."146 This suggests that, behind the scenes, Justice Gins-

burg may have emphasized to her colleagues that they ought to
consider gendered privacy norms.14 7

In his partial concurrence and partial dissent, Justice

Thomas suggested a different role for the "sex of the student"

sex' in its application of the scope of the intrusion prong of T.L.O." but did not ex-

plain "what sex was more at risk for trauma from a strip search" or "provide guid-

ance on how to apply these factors in the future").

143. Redding, 557 U.S. at 379 (Stevens, J., concurring in part and dissenting

in part); id. at 382 (Ginsburg, J., concurring in part and dissenting in part).

144. Id. at 382 (Ginsburg, J., concurring in part and dissenting in part).

145. Adam Liptak, Supreme Court Says Child's Rights Violated by Strip
Search, N.Y. TIMES (June 25, 2009), https://www.nytimes.com/2009/06/26/us/poli-
tics/26scotus.html [https://perma.cc/AN3E-3YR2].

146. Id.
147. See Theresa M. Beiner, Is There Really a Diversity Conundrum? 2017

WIS. L. REV. 285, 295 (2017) (recounting the Justice Ginsburg quote and pondering

"if Justice Ginsburg's understanding of a thirteen-year-old girl's perception swayed

some of her fellow justices"); Amy Howe, Interpreting the Supreme Court: Finding

Meaning in the Justices' Personal Experiences, 68 FLA. L. REV. 393, 403 (2016)

("[B]ased on Justice Ginsburg's comments it seems at least very possible that the

case may have ultimately hinged on the fact that there was one member of the

Court who was once a thirteen-year-old girl").
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factor.14 8 In a footnote, Justice Thomas noted that "among 12-
to 17-year-olds, females are more likely than boys to have
abused prescription drugs and have higher rates of dependence
or abuse involving prescription drugs."149 Therefore, in his view,
"rather than undermining the relevant governmental interest
here, Redding's age and sex, if anything, increased the need for
a search to prevent the reasonably suspected use of prescription
drugs."15 0 Thus, in Justice Thomas' view, the age and sex of the
student should be considered in the context of their statistical
propensity to engage in the behavior justifying the search, ra-
ther than the harm to the student caused by the invasiveness of
the search.151 Although the Supreme Court established the "sex
of the student" test in T.L.O. and reaffirmed it in Redding, the
lack of clarity regarding how the test applies left lower courts to
figure it out on their own.

2. Lower Courts Struggle with "Sex of the Student"
Test

Both before and after the Supreme Court weighed in again
in Redding, lower courts have struggled with how to apply
T.L.O.'s "sex of the student" factor.15 2 In Jenkins by Hall, an en
banc panel of the Eleventh Circuit expressly called out the Su-
preme Court's lack of helpful guidance in a decision discussing
qualified immunity for school officials who twice strip-searched
two eight-year-old girls in an attempt to find seven dollars stolen
from a classmate.15 3 The Eleventh Circuit acknowledged that

148. Redding, 557 U.S. at 382 (Thomas, J., concurring in part and dissenting
in part).

149. Id. at 397 n.6.
150. Id.
151. Justice Thomas's argument conflates the two reasonableness tests set out

in T.L.O. In the first prong, courts consider the reasonableness of the search at
inception. In the second prong, the courts analyze the reasonableness of scope of
the search. The court used the "age and sex of the student" solely in relation to the
second reasonableness of the scope test. Justice Thomas appears to confuse the two
by suggesting he would consider the sex of the student in deciding whether the
search was reasonable at the inception.

152. See Chart Summarizing 286 School Search Cases and Every Case Beyond
the School Search Context that Cites the Relevant Provision from T.L.O. (2021) (on
file with the author). 162 of the cases occurred prior to 2009 when the Supreme
Court returned to the "sex of the student" test in Redding, 557 U.S. 364 (2009).

153. Jenkins by Hall v. Talladega City Bd. of Educ., 95 F.3d 1036 (11th Cir.
1996), reh'g en banc granted, opinion vacated, 115 F.3d 821 (11th Cir. 1996), on
reh'g en banc, 115 F.3d 821, 822 (11th Cir. 1997).
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the Supreme Court in T.L.O. "did not apply its own test strictly
to the facts presented in that case,"154 such that "specific appli-
cation of the factors established . . . is notably absent from the

Courts' discussion and conclusion."155 Thus, the Eleventh Cir-

cuit concluded that in "the absence of detailed guidance" from

the Supreme Court, no reasonable school official could deter-

mine "whether the search of a boy or girl is more or less reason-

able."1 5 6 Therefore, school officials could not know whether their

conduct violated a clearly established constitutional right, as re-

quired to overcome qualified immunity.157

Lacking Supreme Court direction, many lower court deci-
sions merely recited the line from T.L.O. about considering the

"sex of the student" but, like the Supreme Court, did not actually

discuss the rule in explaining the court's reasoning.15 8 Other

lower court cases cited to the T.L.O. case as providing the gov-

erning rule but then omitted the "sex of the student" portion of

the rule statement. Instead, these courts analyzed the "scope" of

the search through a totality-of-the-circumstances approach.159

A third set of lower courts cite to all three elements of T.L.O.'s

test but only refer to age and/or the nature of the infraction in

the analysis determining whether the search was reasonable

while entirely ignoring the sex aspect of the rule.16 0

154. Jenkins by Hall v. Talladega City Bd. of Educ., 115 F.3d 821, 824 (11th

Cir. 1997).
155. Id. at 825.
156. Id. at 826.
157. Id. at 826.
158. See, e.g., Rinker v. Sipler, 264 F. Supp. 2d 181 (M.D. Pa. 2003); In re Mur-

ray, 136 N.C. App. 648, 652 (2000); D.B. v. State, 728 N.W. 2d 179, 181-82 (Ind. Ct.

App. 2000); Donahoe, supra note 142, at 1155.

159. See, e.g., Shoemaker v. State, 971 S.W.2d 178, 182 (Tex. App. 1998) (citing

to the T.L. 0. test and finding the search of a student's locker was reasonably related

in scope to the circumstances justifying the search without mentioning the "sex of

the student" aspect of the T.L.O. decision); Thompson v. Carthage Sch. Dist., 87

F.3d 979, 982-83 (8th Cir. 1996).
160. Vassallo v. Lando, 591 F. Supp. 2d 172, 192 (E.D.N.Y. 2008) (framing the

test as evaluating intrusiveness "in light of the age and sex of the student" but, in

the rule application, exclusively focusing on a male student's age in finding that

searches of his backpack and person "were not excessively intrusive when balancing

[his] age in the context of the nature of the alleged infraction"); In re Garn, 5th Dist.

Richland, No. 2006-CA-0053 & 2006-CA-0055, 2007-Ohio-6765, at *5-6 (involving

a male administrator's search of a female student's purse, just like in T.L.O., but,
nonetheless, after reciting the full T.L.O. test, concluding "that the search was not

excessively intrusive in light of the age of the appellant and the nature of the

threats, i.e., murder" with no reference to the "sex" prong in the rule application).
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A small number of lower courts did pay lip service to the
Supreme Court requirement to consider the "sex of the student"
but, like the Supreme Court decisions themselves, provided min-
imal explanation of the role that "sex" played in the analysis. For
example, one court summarily concluded that the search of a
student "can certainly be viewed as 'excessively intrusive' . . . es-
pecially in light of the fact that Plaintiff was a minor female and
her alleged infraction created no imminent danger to either her-
self or those around her."161 The court's language suggested that
a female plaintiff made the search "especially" intrusive but did
not clarify why that might be. Other courts concluded that the
searches under review were not excessively intrusive in light of
the age and gender of the student being searched, but again did
not explain how the age or sex of the party being searched im-
pacted the court's analysis.162

For the most part, lower courts that did account for the "sex
of the student" in their reasonableness analyses did so in the
relational sense-that is, by considering the sex of the student
in relation to the sex of the person conducting the search-on
the apparent assumption that opposite-sex searches are more
problematic than same-sex searches.16 3 For example, in Corn-
field by Lewis, the Seventh Circuit analyzed the reasonableness
of a strip search of a sixteen-year-old male student who "ap-
peared too well-endowed" and was suspected of "crotching"
drugs.164 The court extensively discussed the impact of the stu-
dent's age in evaluating reasonableness.16 5 With regard to the
student's sex, however, the court pointed out that "a nude search
of a student by an administrator or teacher of the opposite sex
would obviously violate [the T.L.O.] standard."16 6 Because "two

161. Sostarecz v. Misko, No. 97-CV-2112, 1999 WL 239401 (E.D. Pa. Mar. 26,
1999).

162. United States v. Aguilera, 287 F. Supp. 2d 1204 (E.D. Cal. 2003); Bravo
ex rel. Ramirez v. Hsu, 404 F. Supp. 2d 1195, 1202 (C.D. Cal. 2005) ("[T]he search
was not excessively intrusive in light of Jennyfer's age and sex.").

163. See Brannum v. Overton Cnty. Sch. Bd., 516 F.3d 489 (6th Cir. 2008)
(stating that right to privacy includes the right to shield one's body from exposure
to viewing by the opposite sex); Gardner, supra note 142, at 985-86 ("The most
common understanding focuses not simply on the sex of the student but also on the
sex of the person conducting the search, making the assumption that searches by
persons of the opposite sex of the student are more intrusive than those by persons
of the same sex.").

164. Cornfield ex rel. Lewis v. Consol. High Sch. Dist. No. 230, 991 F.2d 1316,
1319 (7th Cir. 1993).

165. Id. at 1321.
166. Id. at 1320.
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male school personnel performed the search and did so in the

privacy of the boys' locker room," the court found the search rea-

sonable.167

In a different school search case, a federal district court ex-

plained that "the gender of the participants is relevant," citing

to T.L.O.'s "sex of the student" language for support.168 The

court noted that there were five searches of male plaintiffs by

female school officials, even though a male school official was

apparently available to undertake the search.16 9 Thus, the court

made clear that the relevance of the participants' gender was

their relation to one another. Nonetheless, the court still found

the searches reasonable because "the searches were considera-

bly less intrusive" than a strip search in a prior case.170 Another

federal district court similarly found the search of a thirteen-

year-old boy asked to remove most of his clothing based on a sus-

picion of drugs was "reasonable in its scope in light of plaintiff's

age and sex and the nature of the suspected infraction."171 The

court reached its conclusion in part because "the search was con-

ducted in the privacy of the principal's office with only two male

administrators present."1 72

If the Supreme Court meant to suggest that opposite-sex

searches are more intrusive than same-sex searches, then the

facts of T.L.O.-involving a male principal searching a female

student's purse in a private office-gave the Court an oppor-
tunity to say so.1 7 3 By focusing on the sex of the student solely

in relation to the sex of the party conducting the search,1 74 lower

167. Id. at 1323.
168. H.Y. ex rel. K.Y. v. Russell Cnty. Bd. of Educ., 490 F. Supp. 2d 1174, 1186

(M.D. Ala. 2007).
169. Id.
170. Id.
171. Singleton v. Bd. of Educ. USD 500, 894 F. Supp. 386 (D. Kan 1995); see

also In re Josue T., 1999-NMCA-115, 128 N.M. 56, 989 P.2d 431 (1999) ("[T]his

limited search was not excessively intrusive in light of the age and sex of the stu-

dent. Student, a male, was searched by a male officer.").

172. Singleton, 894 F. Supp. at 391.

173. Maria M. Lewis, The Fourth Amendment in Schools: An Ambiguous Prec-

edent and the Role of Gender in Determining Reasonableness, 23 BUFF. J. GENDER,
L. & Soc. POL'Y 1 (2015) ("[T]he Court may have focused on the sex of the student

as relevant when the search is conducted by a school official of the opposite sex.

Such searches are presumably more intrusive than those conducted by a member

of the student's sex. If this is the point, the search of TLO's purse . . . by a male

principal in a private office again appears highly intrusive.").

174. As explained further below, this relational consideration of gender is be-

yond the scope of this Article.
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courts have missed the opportunity provided by the Supreme
Court's language to evaluate the role that gendered privacy
norms can play. Furthermore, because Redding did not clarify
how the "sex of the student" prong ought to impact the analysis,
lower court cases after Redding continue to either entirely ig-
nore the "sex" prong of the T.L.O. test,1 75 apply it in a relational
matter considering the sex of the student searched in relation to
the sex of the searcher,1 7 6 or dismiss it as irrelevant.17 7

The Supreme Court's "sex of the student" language also left
ambiguous whether the Court actually meant sex as opposed to
gender. Whereas "sex" refers to biological attributes and "gen-
der" refers to socially constructed roles, behaviors, expressions,
and identities, the terms are often used interchangeably.17 8

Given that the T.L.O. decision was written in 1985, it seems par-
ticularly likely that the Court may have conflated these terms.
Indeed, some lower courts have paraphrased the Court's lan-
guage by replacing the word "sex" with "gender" without any dis-
cussion or explanation.17 9 Other lower courts have quoted the
T.L.O. decision as written-including the "sex of student" lan-
guage-but in surrounding discussions replaced the word "sex"
with "gender."18 0 As another approach, some courts have used
brackets to replace the word "sex" with "gender" when quoting

175. See, e.g., State v. Rodriguez, 521 S.W.3d 1 (Tex. Crim. App. 2017) (failing
to indicate that sex made any difference to the analysis of searching a female stu-
dent's dorm room).

176. Salyer v. Hollidaysburg Area Sch. Dist., No. 3:16-57, 2018 WL 3579838,
at *10 (W.D. Pa. July 25, 2018) ("Nor could a reasonable jury determine that the
search was excessively intrusive, given that Salyer was a male high school junior,
the search was conducted by a male officer, the search only entailed touching
Salyer's back pocket, and the search concerned a serious infraction.").

177. Jackson v. McCurry, 303 F. Supp. 3d 1367 (M.D. Ga. 2017), aff'd, 762 F.
App'x 919 (11th Cir. 2019) (applying the T.L.O. factors and concluding that "her sex
is irrelevant to the search of the cell phone").

178. For example, people commonly refer to "gender reveal parties," when usu-
ally it is the baby's sex that is being revealed.

179. See, e.g., United States v. Aguilera, 287 F. Supp. 2d 1204, 1212 (E.D. Cal.
2003) (finding that a frisk of defendant's outer clothing "was not excessively intru-
sive in light of defendant's age and gender" and citing to T.L.O.); Interest of J.M.,
588 S.W.3d 612, 618 (Mo. Ct. App. 2019).

180. See In re S.W., 614 S.E.2d 424, 426-27 (N.C. Ct. App. 2005) (quoting di-
rectly from T.L.O.'s "sex of the student" language but then concluding that a pat-
down search of a male juvenile "was not excessively intrusive in light of the age and
gender of the juvenile"); see also In re D.L.D., 694 S.E.2d 395 (N.C. Ct. App. 2010);
H.Y. ex rel. K.Y. v. Russell Cnty. Bd. of Educ., 490 F. Supp. 2d 1174, 1186 (M.D.
Ala. 2007) (stating that the "gender of the participants is relevant" and then citing
to T.L.O.'s "sex of the student" language in support of that proposition).
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from the T.L.O. decision.1 81 None of these courts explained the

reasoning behind replacing "sex" with "gender," despite the

clearly deliberate decision to do so. The Supreme Court's failure

to explain its "sex of the student" test has led lower courts to

come up with their own analyses to apply regarding the "sex" or

"gender" of the plaintiff before them.

3. Categories of School Search Cases

Different types of searches create different opportunities for

courts to consider gendered privacy norms as part of the "sex of
the student" analysis. For example, gendered differences in so-

cietal bathroom norms mean that student drug-testing cases im-

plicate gendered privacy norms in the same way as employee

and prison drug-testing cases. By contrast, just as in T.L.O.,

courts do not appear to recognize any gendered or sex-based dif-
ferences in searches of students' belongings. Finally, cases that
involve pat downs, strip searches, and other searches of stu-

dents' bodies, as in Redding, easily have the potential to raise

questions about gendered privacy norms, especially regarding

the chest and bra area of female students.
Drug-testing and school search cases provide an opportunity

for lower courts to address the role of gendered privacy norms in

evaluating the "sex of the student" factor in light of the different

societal restroom norms for boys and girls. In one of the earliest

cases after T.L.O., a federal district court held that "requiring a

teenaged student to disrobe from the waist down while an adult

school official, even though of the same sex, watches the student

urinate in the 'open' into a tube is an excessive intrusion upon

the student's legitimate expectations of privacy."1 82 Despite the

fact that the case involved teenaged girls, the court used gender-

neutral language in holding that such a search would be unrea-

sonable for any teenaged student, regardless of gender.183 Ulti-

mately, in Vernonia, the Supreme Court weighed in on the con-

stitutionality of drug testing in schools, upholding such testing

181. In re Welfare of S.M.L., No. A05-1632, 2006 WL 2255834, at *2 (Minn. Ct.

App. Aug. 8, 2006); In re Welfare of T.J.R., No. A06-380, 2007 WL 583010 (Minn.

Ct. App. Feb. 27, 2007).
182. Anable v. Ford, 653 F. Supp. 22, 41 (W.D. Ark. 1985).

183. Id.
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when students participate in interscholastic athletics.184 Ironi-
cally, that case entirely ignored T.L.O.'s "sex of the student" test,
although the Court did discuss gendered privacy norms regard-
ing urination as part of its analysis.18 5

A second category of school search cases involves searches
of students' belongings, as in T.L.O. itself. As Justice Brennan's
T.L.O. dissent pointed out, searching students' belongings could
implicate gendered privacy norms, as a female student's belong-
ings may contain feminine hygiene products.186 Nonetheless,
only nine of the 134 cases involving student belongings ad-
dressed the sex of the student in any way, and one case only did
so to say that the sex of the student is not relevant to a search of
her cellphone.18 7 Several of the cases that do address the sex of
the student involve multiple types of searches in addition to the
search of the student's belongings, such as a school official first
searching a student's locker and then conducting a pat down of
the student.18 8 For the most part, lower courts do not appear

184. Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646 (1995).
185. Id. at 658. Part III discusses the Supreme Court's discussion of gendered

privacy norms in Vernonia in more detail as part of the larger case study of court
treatment of gendered privacy norms in monitored drug-testing cases.

186. New Jersey v. T.L.O., 469 U.S. 325, 355 n.1 (1985) (Brennan, J., concur-
ring in part and dissenting in part).

187. See Bravo, supra note 165; Bridgman ex rel. Bridgman v. New Trier High
Sch. Dist. No. 203, 128 F.3d 1146 (7th Cir. 1997); Commonwealth v. Hor, No.
982126(001), 1999 WL 674443, at *3 (Mass. Dist. Ct. Aug. 12, 1999) ("In comparison
with the facts of New Jersey v. T.L.O., where the vice principal searched a fourteen-
year-old female student's purse because she was suspected of violating a school pro-
hibition on smoking, Dr. Moorehouse's search of a male high school student's book-
pack who is under suspicion of selling drugs in the school was completely reasona-
ble."); Greenleaf ex rel. Greenleaf v. Cote, 77 F. Supp. 2d 168, 170 (D. Me. 1999)
(noting that a male administrator suspected that a female student's bag contained
feminine hygiene products and allowed a female teacher to search the bag); Jackson
v. McCurry, 303 F. Supp. 3d 1367, 1377 (M.D. Ga. 2017), aff'd, 762 F. App'x 919
(11th Cir. 2019) ("Her sex is irrelevant to the search of the cell phone."); Salyer v.
Hollidaysburg Area Sch. Dist., No. 3:16-57, 2018 WL 3579838 (W.D. Pa. July 25,
2018); Singleton v. Bd. of Educ. USD 500, 894 F. Supp. 386 (D. Kan. 1995); V.W. ex
rel. Wybrow v. DaVinci Acad. of Sci. & the Arts, No. 1:09-CV-127, 2011 WL 4001150
(D. Utah Sept. 8, 2011); Webb v. McCullough, 828 F.2d 1151 (6th Cir. 1987).

188. Bravo, supra note 165 (finding a search of students' backpacks and shoes
reasonable in light of what students of that age might experience at an airport or
athletic event); Bridgman, 128 F.3d at 1150 (involving a search of the students'
outer clothing and noting that "the search at issue ... was not so invasive as to
render [the school's] failure to recruit a male searcher unconstitutional" where the
student retained his pants and undershirt); Salyer, 2018 WL 3579838 (involving a
pat-down search as well as a search of the student's locker and backpack); Single-
ton, 894 F. Supp. 386 (involving both a search of the student's locker and body);
V. W., 2011 WL 4001150 (addressing sex of the student where her belongings were
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particularly concerned with the "sex of the student" in searches

of a student's belongings, despite the fact that the T.L.O. deci-
sion that announced such a test itself involved the search of a

student's belongings.
Searches involving pat downs and strip searches of stu-

dents' bodies, such as Redding, present a more obvious oppor-
tunity for courts to address gendered privacy norms as part of
the "sex of the student" factor. For example, a series of cases in-

volving searches of female students' bra area provided courts,
both before and after Redding, the opportunity to address the
different privacy norms with regard to female breasts versus the

male chest. One district court case analyzed a strip search where

girls were forced to remove their bras and allow school adminis-

trators to search them for stolen money.189 However, the court's

analysis did not take the opportunity to address the uniquely
invasive nature of such a search in light of gendered privacy

norms surrounding the wearing of bras and covering of the girls'

chest area.190 Instead, the court focused on the "tender age" of

the seventh-grade girls and the minor offense being investigated

in concluding that it was "unreasonable to conduct a strip search

of young school girls in an effort to recover the grand sum of four

dollars and fifty cents."191 Similarly, in a second case, the plain-

tiffs alleged "that both boys and girls are required to raise their

shirts to the neck when being searched, exposing the boys' chests

and the girls' bras."192 This fact pattern provided a perfect op-

portunity for the court to address the different gendered privacy

norms in which boys' chests are routinely visible at a swimming

pool or beach but girls' bras are not. Instead, the court held that

it "cannot conclude as a matter of law that this procedure is not

excessive in light of the age and sex of the students affected"
without exploring how the boys and girls would experience the

search differently.193

Other court cases appear to take into account the gendered

privacy norms surrounding bras, even while not doing so explic-

itly. In a post-Redding district court case considering searches

searched and she was subjected to a strip search and seizure, during which she was

told to urinate in trash can within view of a male student).

189. Oliver ex rel. Hines v. McClung, 919 F. Supp. 1206 (N.D. Ind. 1995).

190. Id. at 1211.
191. Id. at 1218.
192. Melvin H. v. Atlanta Indep. Sch. Sys., No. 1:08-CV-1435-BBM, 2008 WL

11342510, at *12 (N.D. Ga. July 10, 2008).
193. Id.
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of female students' bras, Herrera v. Santa Fe Public Schools, stu-
dents were subjected to suspicionless pat-down searches before
a school dance.19 4 The court held that "it was clearly established
that a suspicionless search of every student entering prom that
included the cupping of breasts, the pulling of bra straps, and
the touching of bare skin violated the students' Fourth Amend-
ment rights to be free from an unreasonable search."1 9 5 The re-
cited offensive facts were clearly gendered, including "the cup-
ping of breasts, the feeling of bare legs and arms, the lifting of
dresses to midthigh, and the putting of fingers inside of a dress
to check a student's cleavage."19 6 Nevertheless, the court did not
discuss the different expectations of privacy between male and
female students when being searched in light of different gen-
dered privacy norms. The court did conclude summarily that
"the searches were excessively intrusive in light of the age and
sex of the students."19 7 At most, since the facts of the case in-
volved female students searched by a female, it appears that the
court's understanding of the "sex of the student" factor was not
merely a relational one.

At least one court has discussed the meaning of "sex of the
student" factor in the bra search context. A North Carolina court
of appeals, although subsequently overturned, did address the
meaning of the factor in a case in which a student challenged a
suspicionless search of her bra as part of a broader school
search.1 98 School officials required female students "to perform
a 'bra lift,' where they 'pull their shirts out,' 'shake them,' and
'go underneath themselves with their thumb in the middle of
their bra to pull it out."'19 9 The court recited the T.L.O. test, add-
ing particular emphasis to its language requiring that the search
be "not excessively intrusive in light of the age and sex of the
student."200 The court implied that a search that revealed a fe-
male's chest area would be different if conducted on male stu-
dents by pointing to a Fourth Circuit case that noted that many
statutes define strip search as permitting visual inspection of

194. Herrera v. Santa Fe Pub. Schs., 41 F. Supp. 3d 1027, 1060 (D.N.M. 2014).
195. Id. at 1102.
196. Id. at 1101.
197. Id.
198. In re T.A.S., 713 S.E.2d 211 (N.C. App.), writ allowed, 712 S.E.2d 884

(N.C. 2011), and vacated, 732 S.E.2d 575 (N.C. 2012).
199. Id. at 213.
200. Id. at 214.
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the "female breasts."20 1 Later in the analysis, the court found

that "the bra-lift at issue was degrading, demeaning, and highly

intrusive."20 2 In reaching that conclusion, the court relied in

part on a relational analysis, pointing out that a male official

was in the room at the time of the bra search. The court cited to

Thomas Hooks's law review article for the observation that

courts have generally interpreted the "sex of the student" re-

quirement "to mean the school officials conducting the strip

search 'must be of the same sex as the student."'203 The court

suggested, however, that the bra lift may have been highly in-
trusive, even if conducted by an official of the same sex. The

court's reasoning was presumably motivated by the gendered

privacy norms surrounding female breasts, given that it noted

that school officials in this case "could have positioned them-

selves to see her bra or breasts."204

The school search scenario is a rare context where the Su-

preme Court has officially acknowledged some role for courts to

consider sex as part of the reasonableness analysis. Nonetheless,
lacking Supreme Court guidance, most lower courts have failed

to meaningfully engage with the impact of the "sex of the stu-
dent" by not seriously considering differences in lived experi-

ences between girls and boys, biological differences surrounding

menstruation and puberty, and differences in gendered privacy
norms for boys and girls.

B. Gendered Privacy Norms in Prison Search Cases

Some courts have also recognized the role of gendered pri-

vacy norms in analyzing the reasonableness of searches in the

prison search context where courts have held that prisoners

have reduced expectations of privacy.2 0 5 As in the school search

context, the vast majority of these cases have focused on the re-

lational aspects of the gender of the searched prisoner being the

201. Id. at 217 (citing Amaechi v. West, 237 F. 3d 356, 362 n.15 (4th Cir.

2001)).
202. Id. at 220.
203. Id. at 221 (citing Thomas R. Hooks, A Rock, a Hard Place, and a Reason-

able Suspicion: How the United States Supreme Court Stripped School Officials of

the Authority to Keep Students Safe, 71 LA. L. REV. 269, 296 (2010)).
204. Id.
205. Hudson v. Palmer, 468 U.S. 517 (1984) (holding that the Fourth Amend-

ment does not apply in prison cells); Turner v. Safley, 482 U.S. 78 (1987) (reviewing

prison privacy claims primarily for whether they are rationally related to a peno-

logical objective).

[Vol. 93154



REASONABLE WOMAN'S EXPECTATION

same or different than the gender of the guard doing the search-
ing.20 6 Courts have debated the legal propriety of requiring
same-gender searches, as doing so can have Title VII sex dis-
crimination implications.2 0 7 Courts have often balanced these
conflicting privacy and employment discrimination interests by
adjusting scheduling and job responsibilities for the guards in
order to prevent the need for cross-gender searches.2 08 While
this question of how to balance prisoners' privacy interests with
the employment interests of opposite-sex guards presents inter-
esting questions, it is beyond the scope of this Article and has
been comprehensively debated in existing scholarship.2 0 9

More pertinently, a few courts in the prison context have
gone beyond recognizing gender solely as part of the relational
analysis of whether searches must be conducted by a member of
the same gender. Instead, those courts have recognized that the
actual experience of being searched may vary between men and
women in light of different life experiences and social norms.

Most notably, in 1993, the Ninth Circuit, sitting en banc in
Jordan v. Gardner, held that a prison policy requiring male
guards to conduct random, non-emergency, clothed body

206. See, e.g., Grummett v. Rushen, 779 F.2d 491 (9th Cir. 1985); Byrd v. Mar-
icopa Cnty. Sheriffs Dep't, 629 F.3d 1135 (9th Cir. 2011).

207. See, e.g., Hansen v. Cal. Dep't of Corrs., 920 F. Supp. 1480, 1499 (N.D.
Cal. 1996) (distinguishing cases that involved "observation of unclothed bodies by
persons of the opposite sex" whereas, in this case, "the observation was conducted
by a person of the same sex as the plaintiff; such observation is generally considered
to be much more social acceptable"); Booker v. City of St. Louis, 309 F.3d 464 (8th
Cir. 2002) (holding that same-sex monitoring was not required); Sepulveda v.
Ramirez, 967 F.2d 1413 (9th Cir. 1992) (discussing cross-sex monitoring as prob-
lematic); Cornwell v. Dahlberg, 963 F.2d 912, 916-17 (6th Cir. 1992); Johnson v.
Phelan, 69 F.3d 144, 150, 152 (7th Cir. 1995) (offering two sides of the issue in a
related surveillance context with Judge Frank Easterbrook writing for the majority
that there is no need to require cross-gender surveillance, and Judge Richard Pos-
ner, in concurrence, writing that it is "the duty of a society that would like to think
of itself as civilized to treat its prisoners humanely," which requires allowing pris-
oners to be "free from unnecessary cross-sex surveillance").

208. See Hovater v. Robinson, 1 F.3d 1063, 1067 (10th Cir. 1993).
209. See Capers, supra note 12; Jennifer R. Weiser, The Fourth Amendment

Right of Female Inmates to Be Free from Cross-Gender Pat-Frisks, 33 SETON HALL
L. REV. 31 (2002); Teresa Miller, Keeping the Government's Hands Off Our Bodies:
Mapping a Feminist Legal Theory Approach to Privacy in Cross-Gender Prison
Searches, 4 BUFF. CRIM. L. REV. 861 (2001); Rebecca Jurado, The Essence of Her
Womanhood: Defining the Privacy Rights of Women Prisoners and the Employment
Rights of Women Guards, 7 AM. U. J. GENDER Soc. POL'Y & L. 1 (1991); Kim Shayo
Buchanan, Beyond Modesty: Privacy in Prison and the Risk of Sexual Abuse, 88
MARQ. L. REV. 751 (2005).
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searches of female prisoners constituted cruel and unusual pun-

ishment under the Eighth Amendment.2 10 In Jordan, male

guards subjected female prisoners to physically intrusive tactile

searches of the crotch and breast area.2 11 In finding this was

cruel and unusual, the court recognized that there were "physi-

cal, emotional and psychological differences between men and

women" that could "cause women, and especially physically and

sexually abused women, to react differently to searches of this

type than would male inmates subjected to similar searches by

women."21 2 The court explicitly considered gender norms and

concluded that the "record in this case supports the postulate

that women experience unwanted intimate touching by men dif-

ferently from men subject to comparable touching by women."213

For support, the court pointed to witnesses who discussed "the

differences in gender socialization" that would cause "differences

in the experiences of men and women with regard to sexual-

ity." 2 14 Notably, the majority opinion declined to decide the case

on Fourth Amendment grounds because the inmates' privacy in-

terests in freedom from such searches had not yet been judicially

recognized whereas their right to be free of cruel and unusual

punishment had.215

Although Jordan's gender-norm analysis took place in the

context of an Eighth Amendment challenge, a similar gender-

norm analysis could be done in the Fourth Amendment context.

Indeed, the concurrence in Jordan also took into account gen-

dered privacy norms and would have decided the case on Fourth

Amendment grounds in addition to the Eighth Amendment

claim relied upon by the majority. The concurrence explained

that conduct permitting "men in positions of authority to flatten

the breasts of women who are powerless and totally subject to

their control, to knead the seams of their clothing at their inner

thighs, and to thrust their hands inward and upward into their

crotches" would be "offensive in the extreme to all women, re-

gardless of their prior sexual history."216 A subsequent federal

district court case citing to Jordan similarly considered Jordan's

210. Jordan v. Gardner, 986 F.2d 1521 (9th Cir. 1993) (en banc).

211. Id. at 1523.
212. Id. at 1525.
213. Id. at 1526.
214. Id.
215. See id. at 1525.
216. Id. at 1540 (Reinhardt, J., concurring).
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gender-norm analysis in the context of Fourth Amendment
law.2 17

Therefore, a few courts have recognized that there are dif-
ferences in lived experiences by women that could impact the
reasonableness analysis of an invasive search for women in the
context of cross-gender prison searches. Similar differences in
lived experiences by women that lead different gendered privacy
norms could affect cases beyond the prison search context as
well.

Although the majority of cases have ignored the role that
gender may play in a reasonableness privacy analysis, in both
the school and the prison contexts, courts have somewhat recog-
nized that gender may have an impact. In the school search con-
text, the Supreme Court's rule asking courts to consider the "sex
of the student" as part of the reasonableness analysis seemingly
invites courts to take into account gendered privacy norms, but
for the most part, courts have failed to take up the opportunity
to do so. In the prison search context, a small minority of courts
has recognized the role of gendered privacy norms in considering
the experience of prison searches for female prisoners. In both
contexts, most courts that take into account gender as part of
the analysis at all have done so primarily in a relational way
considering the impact of cross-gender searches on prisoners and
students.

IV. MONITORED DRUG TESTING: A CASE STUDY

As established above, scholars and courts have not compre-
hensively explored either the descriptive questions of whether
and how courts choose to consider gender in evaluating privacy
law claims nor the corresponding normative question of whether
courts ought to do so. This Part seeks to address the descriptive
question through the specific case study of monitored urinalysis
drug testing.

Monitored urinalysis drug testing presents a useful case
study to explore court consideration of gendered privacy norms
because the privacy invasions it triggers may differ by gender.
First, the testing of urine has the potential to reveal gender-spe-
cific private medical information, such as whether the woman is

217. See Carlin v. Manu, 72 F. Supp. 2d 1177 (D. Or. 1999).
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pregnant or taking birth control.2 18 Society generally considers

taking birth control21 9 and pregnancy2 20 to be particularly pri-

vate information. Second, the precise procedures for monitored

drug testing-involving a monitor visually observing the collec-

tion of urine to eliminate concerns about tampering with the

sample-implicates differences in gendered privacy norms sur-

rounding bathrooms. Men's public restrooms typically feature

urinals. By contrast, women's public restrooms typically have

private stalls, which prevent women from being watched while

they urinate. Regardless of whether this difference in public re-

stroom design is normatively problematic, it remains true that

women are much less likely to be watched-and therefore much

less accustomed to being watched-while they urinate. This po-

tentially implicates women's reasonable expectations of privacy

during a visually monitored urinalysis drug test.

In light of these gender-based differences, monitored urinal-

ysis drug testing presents a helpful case study to examine how

courts consider gender in the reasonableness analysis. Drug

testing, including monitored drug testing, can arise in cases in

the context of the workplace,22 1 schools, and the criminal justice

system. Drug testing done by or for a governmental actor trig-

gers Fourth Amendment jurisprudence. Drug testing conducted

by a private actor, however, does not implicate the Fourth

218. See Anchorage Police Dep't Emps. Ass'n v. Mun. of Anchorage, 24 P.3d

547, 568 (Alaska 2001) (noting that the fire and police department employees chal-

lenging random drug testing included as evidence of their expectation of privacy an

affidavit stating that the analysis of their urine could reveal such private matters

as whether the employee is taking birth control pills); Loder v. City of Glendale,

927 P.2d 1200, 1236 (Cal. 1997) (Mosk, J., concurring) (positing that drug testing

all applicants for city employment is unconstitutional in part because the drug tests

can reveal information about the private lives of the applicants, including whether

the applicant is "taking birth control pills").

219. See Hill v. Nat'l Collegiate Athletic Ass'n, 865 P.2d 633, 666 (Cal. 1994)

("[Q]uestions about birth control pills ... are undoubtedly significant from a privacy

standpoint."); United Steelworkers of Am. v. USS, No. CIV. A. 89-1546, 1989 WL

30697, at *3 (E.D. Pa. Mar. 29, 1989) (noting that a urinalysis drug screening

"would also reveal various very personal information about the employees' personal

lives, such as whether a woman was taking birth control pills").

220. See Ascolese v. Se. Pa. Transp. Auth., 925 F. Supp. 351, 357 (1996) (find-

ing "a pregnancy test" to be "a form of intrusion upon an employee's privacy quite

different" from the many to which regulated police officers submit); Gruenke v.

Seip, 225 F.3d 290 (3d Cir. 2000) (requiring a high school swimmer to take a preg-

nancy test constituted an unreasonable search in violation of the Fourth Amend-

ment).
221. See Pauline T. Kim, Collective and Individual Approaches to Protecting

Employee Privacy: The Experience with Workplace Drug Testing, 66 LA. L. REV.

1009, 1018 (2006).
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Amendment. Privacy law challenges to such private-sector drug
tests are still possible under privacy torts and some state consti-
tutional provisions, thus still providing courts with the oppor-
tunity to consider the role of gender as part of the reasonable-
ness analysis.

Descriptively, courts have taken three different approaches
to considering gendered privacy norms in drug-testing cases.
First, a small number of courts have taken an express approach
in which the court openly considers gendered privacy norms as
part of the written analysis. Second, some courts appear to have
taken a silent approach in which the result of the case suggests
that the court has considered gendered privacy norms but the
court does not expressly say so in its decision. Finally, many
courts appear to use a gender-irrelevant approach in which gen-
dered privacy norms are entirely ignored.

A. Supreme Court Addresses Constitutionality of Drug
Testing

In 1989, the Supreme Court addressed the constitutionality
of employee drug tests under the Fourth Amendment in a pair
of high-profile cases. In both cases, the Court appeared to take a
gender-irrelevant approach. The Court in Skinner v. Railway
Labor Executives' Association2 2 2 addressed a Fourth Amend-
ment challenge to federal regulations requiring drug testing for
railroad employees involved in certain train accidents.22 3 The
Court held for the first time that "the collection and testing of
urine intrudes upon expectations of privacy that society has long
recognized as reasonable" and, therefore, government-endorsed
employment drug tests "must be deemed searches under the
Fourth Amendment."2 2 4

Specifically, the Skinner Court identified two separate pri-
vacy interests potentially implicated by drug testing. First, the
chemical analysis of urine "can reveal a host of private medical
facts about an employee, including whether he or she is epileptic,
pregnant, or diabetic."2 2 5 Interestingly, the Court acknowledged

222. Skinner v. Ry. Labor Execs.' Ass'n, 489 U.S. 602 (1989).
223. Id. at 606.
224. Id. at 617.
225. Id. at 617. This is an extremely odd trifecta. Why the choice of epilepsy,

pregnancy, and diabetes? Presumably, a urine test can reveal numerous conditions,
so why were those selected? Compare the dissent, which writes that drug tests can
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that such drug testing could reveal pregnancy yet did not men-

tion that pregnancy only applies to female employees. Further,
by sandwiching the term "pregnancy" between two non-gen-

dered conditions, the Court further diluted any possible gen-
dered implication.2 26

Second, the Skinner Court found that "the process of collect-
ing the sample to be tested, which may in some cases involve
visual or aural monitoring of the act of urination, itself impli-

cates privacy interests."22 7 Quoting the Fifth Circuit, the Court

explained that there

are few activities in our society more personal or private than

the passing of urine. Most people describe it by euphemisms

if they talk about it at all. It is a function traditionally per-

formed without public observation; indeed, its performance

in public is generally prohibited by law as well as social cus-

tom.22 8

The Court's recognition of a protectable privacy interest in the

collection of urine acknowledged the existence of social privacy

norms regarding urination but, in doing so, ignored the gendered

nature of those privacy norms.
Having determined that the identified privacy interests

triggered a Fourth Amendment analysis and that a warrant is

not required under the special needs framework,22 9 the Court

turned to whether individualized suspicion is required for a war-

rantless drug test to be reasonable.23 0 Previously, the Court had

held that no individualized suspicion is required "where the pri-

vacy interests implicated by the search are minimal, and where

an important governmental interest furthered by the intrusion

would be placed in jeopardy by a requirement of individualized

reveal medical disorders such as "epilepsy, diabetes, and clinical depression" with

no mention of pregnancy. Id. at 647 (Marshall, J., dissenting).

226. As a result of this sentence, numerous lower courts have referenced this

"'pregnancy sandwich"' of conditions-referring to "epileptic, pregnant, or dia-

betic"-in reviewing drug-testing procedures. See, e.g., Pierce v. Smith, 117 F.3d

866, 875 (5th Cir. 1997) (upholding a drug test of a female doctor where there was

no evidence that the test was used to look for whether she was "epileptic, pregnant,

or diabetic").
227. Skinner, 489 U.S. at 617.
228. Id. (quoting Nat'l Treasury Emps. Union v. Von Raab, 816 F.2d 170, 175

(5th Cir. 1987)).
229. Id. at 619-24.
230. Id. at 624.
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suspicion."2 3 1 With regard to the privacy interests implicated by
the search, the Court again acknowledged that the procedure for
collecting urine for a drug test requires "employees to perform
an excretory function traditionally shielded by great privacy,"
which the Court "would not characterize . .. as minimal in most
contexts."2 3 2 Here too, the Court did not address whether urina-
tion was "traditionally shielded" by more privacy-based differ-
ences in gendered restroom privacy norms.

Despite recognizing the "great privacy" traditionally given
to the act of urination, the Court concluded the government's
compelling safety interests outweighed the employees' privacy
concerns and therefore the regulations were reasonable under
the Fourth Amendment. In reaching that determination, the
Court explained that the challenged regulations "do not require
that samples be furnished under the direct observation of a mon-
itor." 23 3 The Court thus implied that visually monitored drug
testing would trigger a stronger privacy interest for purposes of
the balancing test. Furthermore, the Court found that railroad
employees had a reduced expectation of privacy by virtue of their
employment in a heavily regulated safety-oriented industry.2 3 4

On the other side of the balancing scale, the Court found the
government interest "in regulating the conduct of railroad em-
ployees to ensure safety"23 5 to be "compelling."2 3 6 Despite con-
cluding that the unmonitored drug tests were constitutional, the
Court in Skinner recognized two Fourth Amendment privacy in-
terests potentially triggered by a urinalysis test: medical infor-
mation revealed by the test and the testing procedure itself. But
it did not acknowledge that both identified privacy interests can
differ by gender.

The same day as Skinner, the Supreme Court decided a sec-
ond case on the constitutionality of workplace drug testing in
National Treasury Employees Union v. Von Raab.2 3 7 Von Raab
addressed whether the Fourth Amendment prohibits the United
States Customs Service from requiring a urinalysis drug test
from three categories of employees seeking transfer or promo-

231. Id.
232. Id. at 626.
233. Id.
234. Id. at 627.
235. Id. at 620.
236. Id. at 633.
237. Nat'l Treasury Emps. Union v. Von Raab, 489 U.S. 656 (1989).
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tion: (1) employees directly involved in drug interdiction, (2) em-

ployees that carry firearms, and (3) employees that handle "clas-

sified" material.2 38 The specific procedure used for the drug test

involved producing the urine sample behind a partition or in a

bathroom stall while a monitor of the same sex listened for nor-

mal sounds of urination.2 39 Therefore, the employees at issue in

Von Raab were subject to same-sex audial-but not visual-
monitoring. The Court upheld the drug testing program for two

out of the three categories because "the Government's need to

conduct the suspicionless searches required by the Customs pro-

gram outweighs the privacy interests of employees engaged di-

rectly in drug interdiction, and of those who otherwise are re-

quired to carry firearms."240

Unlike in Skinner, where the Court elaborated on the seri-

ous privacy inherent to excretory functions, the Court's discus-

sion of the privacy interests implicated by the drug testing in

Von Raab was limited to a single sentence acknowledging that

"[t]he interference with individual privacy that results from the

collection of a urine sample for subsequent chemical analysis

could be substantial in some circumstances."2 41 The Court then

immediately went on to explain that some types of employees

have a reduced expectation of privacy, including customs em-

ployees who are involved in interdiction of illegal drugs or who

carry firearms because "successful performance of their duties

depends uniquely on their judgment and dexterity."24 2 By con-

trast, in his dissent, Justice Scalia called same-sex audial moni-

toring during urination "particularly destructive of privacy and

offensive to personal dignity."2 43

As in Skinner, neither the majority nor dissent in Von Raab

engage in any discussion of whether an employee's privacy in-

terest may vary based on gendered privacy norms surrounding

urination and bathrooms. Rather, the descriptive reference to

using a "monitor of the same sex" is the only acknowledgement

by the Court that the gender of the employee may make a differ-

ence-and even then, as was the case in the school and prison

contexts, it is only referenced as a relational matter. And, unlike

238. Id. at 660-61.
239. Id. at 661.
240. Id. at 668. The Court remanded for the third category because it found

the record inadequate.
241. Id. at 671.
242. Id. at 672.
243. Id. at 679 (Scalia, J., dissenting).
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in Skinner, the Von Raab decision did not acknowledge the pos-
sibility of a drug test revealing pregnancy.

By contrast, the Supreme Court has alluded to gendered pri-
vacy norms in the school drug-testing context. As analyzed in
Part III above, the Court had already showed its willingness to
consider the "sex of the student" in school search cases. In
Vernonia School District 47J v. Acton,2 44 the Supreme Court
considered a challenge to a school district policy requiring ran-
dom monitored drug testing for students to participate in inter-
scholastic athletics. The Court upheld the policy in light of con-
cerns regarding drug use in schools and reaffirmed that
"students within the school environment have a lesser expecta-
tion of privacy than members of the population generally."2 4 5

The Court also pointed out that student athletes have further
reduced expectations of privacy given the lack of privacy in
school locker rooms and required physical exams.2 4 6

Having established a reduced expectation of privacy for stu-
dent athletes, the Supreme Court turned to the reasonableness
of the challenged privacy intrusion. Pointing out that Skinner
had identified "the degree of intrusion depends upon the manner
in which production of the urine sample is monitored,"2 4 7 the
Court described the monitoring procedure used by the district as
different for male or female students. Male students "produce
samples at a urinal along a wall, ... remain fully clothed and
are only observed from behind, if at all." 2 48 By contrast, female
students "produce samples in an enclosed stall, with a female
monitor standing outside listening only for sounds of tamper-
ing."2 4 9 As such, the district's policies already accounted for gen-
dered privacy norms regarding bathrooms-specifically that
men and boys routinely use urinals with less visual privacy,
while women and girls typically urinate in enclosed stalls with
others able to hear but not see them.

Because district testing procedures already incorporated
gendered privacy norms, the Court did not have to opine about
whether such gender-tailored procedures are required under the
Fourth Amendment. However, the Court did point out that the

244. Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646 (1995).
245. Id. at 657 (quoting New Jersey v. T.L.O., 469 U.S. 325, 348 (1985)).
246. See id.
247. Id. at 658.
248. Id.
249. Id.
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gender-based policies "are nearly identical to those typically en-

countered in public restrooms, which men, women, and espe-

cially school children use daily." 2 5 0 Given that the procedures

closely tracked gendered privacy norms "typically encountered

in public restrooms," the court held "the privacy interests com-

promised by the process of obtaining the urine sample are in our

view negligible."251 The Court also pointed out that the proce-

dure only tested for drugs and not the conditions identified in

Skinner of whether the student is "epileptic, pregnant, or dia-

betic,"252 thus avoiding another possible gendered difference.

The Court's discussion of the gendered privacy norms baked into

the school district's procedures strongly suggests an openness to

an express approach to considering gender in monitored drug-

testing cases-at least in the school context.

B. Lower Court Approaches to Considering Gendered

Privacy Norms

Courts have taken widely different approaches to consider-

ing gendered privacy norms in evaluating privacy law challenges

to monitored urinalysis drug tests. Descriptively, there are two

layers of decisions facing courts. First, courts can decide whether

to consider gendered privacy norms in evaluating reasonable-

ness as part of the decision-making process. Second, courts can

decide whether to be explicit about the decision to use gendered

privacy norms. The way that courts appear to have answered

these two questions can be categorized into three approaches: (1)

an express approach, (2) a silent approach, and (3) a gender-ir-

relevant approach.25 3 The sole similarity across the cases is that

none of the courts explain or justify their chosen approach to

considering gendered privacy norms.

250. Id.
251. Id.
252. Id.
253. Dana Raigrodski advances a fourth, more radical approach-namely ad-

vocating for the abandonment of the concepts of reasonableness and objectivity

from Fourth Amendment jurisprudence on the basis of a feminist critique. See

Raigrodski, supra note 11, at 157. Although her proposal is an intellectually inter-

esting suggestion for various reasons, including the textual use of "reasonableness"

within the Fourth Amendment, this Article assumes that a wholesale removal of

reasonableness from privacy law is not a realistic option.
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1. Express Approach

The first option is for courts both to consider gendered pri-
vacy norms in the decision-making process for privacy law cases
and to acknowledge the role that gendered privacy norms played
in the court's decision. Under this express approach, courts rec-
ognize that the reasonable expectation of privacy analysis is in-
extricably linked with societal privacy norms. As a descriptive
matter, men and women have different gendered privacy norms
in ways that might result in different, gendered reasonable ex-
pectations of privacy. Therefore, the express approach both rec-
ognizes gendered privacy norms where they exist and expressly
takes them into account when evaluating the privacy law doc-
trines where privacy norms come into play. In the context of a
class action or other multi-plaintiff litigation, this approach
would likely require the court to consider privacy claims broken
down by gender separately. As discussed above, the Supreme
Court alluded to the possibility of such an approach in Vernonia
when it upheld the school district's drug-testing policy and rec-
ognized that the district's separate testing procedures for male
and female students closely tracked gendered privacy norms for
restrooms.25 4

The approach alluded to in Vernonia was used even more
explicitly outside of the school context by the Third Circuit in
Wilcher v. City of Wilmington.2 5 5 In that case, the court fully
embraced an express approach by openly discussing the differ-
ent gendered privacy norms around urination for men and
women and analyzing the plaintiffs' reasonable expectation of
privacy separately based on those differing norms. In Wilcher,
firefighters brought a class action lawsuit challenging a drug-
testing policy requiring firefighters to provide a urine specimen
under direct visual observation of a monitor.2 5 6

Applying the Fourth Amendment reasonableness test, the
court analyzed the intrusiveness of the direct observation
method by comparing the precise methodology of the test with
prevailing gendered privacy norms. The court began by recog-
nizing that the direct observation method "represents a signifi-
cant intrusion on the privacy of any government employee."2 5 7

254. See Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 658 (1995).
255. Wilcher v. City of Wilmington, 139 F.3d 366 (3d Cir. 1998).
256. Id. at 370.
257. Id. at 376.
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Nonetheless, the court turned to gendered privacy norms and

pointed out that, in "a world where men frequently urinate at

exposed urinals in public restrooms, it is difficult to characterize

[the] procedure as a significant intrusion on the male firefight-

ers' privacy."25 8 The court agreed with the district court's anal-

ogy between the presence of monitors in the bathrooms for fire-

fighters and the similar presence of monitors in Vernonia.

Because in both cases the monitors "stand behind the individual

providing the urine specimen" and "observe only the collection

process generally and not the particular individual's genitalia,"

the court held that the direct observation testing procedure used

for the male firefighters was reasonable.2 59 The court explained

that "the conditions created by [the monitored drug test] do not

differ significantly from the conditions present in an ordinary

public restroom."2 60

The court then turned to the reasonableness of the direct

observation method for female firefighters, noting, "[w]e must

admit that we are more cautious about the reasonableness of the

direct observation method as it applies to female firefighters."26 1

The court recognized the different gendered privacy norms sur-

rounding bathrooms and, therefore, could not "characterize the

presence of a monitor in a bathroom while a female urinates as

an ordinary aspect of daily life." 26 2 Unlike in Vernonia where

monitors listened from outside of stalls while female students

urinated, in Wilcher, for both male and female firefighters, the

monitors were "directed to observe the urine collection process

by looking in the firefighter's general direction as he or she com-

mences urination," but were not "directed nor expected to focus

on the firefighter's genitals."263 Despite finding that the obser-

vation of the female firefighters did not match gendered privacy

norms, the court nonetheless held that the significant intrusion

into the female firefighters' privacy was carried out "in an ap-

propriate and professional manner."26 4 The court cited approv-

ingly that the policy "took substantial measures to minimize the

intrusion of privacy to female firefighters caused by the direct

observation procedure," including monitors standing to the side

258. Id.
259. Id.
260. Id. at 378.
261. Id. at 376.
262. Id.
263. Id. at 371.
264. Id. at 377.
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and not looking at genitalia as well as replacing an initial mon-
itor with a nurse practitioner.2 6 5 In light of these efforts to min-
imize the intrusion to the female firefighters, the court con-
cluded that the direct observation method at issue was
constitutional as to both male and female firefighters, as "[t]he
City's significant interest in preserving the integrity of its fire-
fighters' drug tests outweighs [the firefighters'] expectations of
privacy."266

The court ultimately reached the same result for male and
female firefighters-monitored drug testing was upheld as rea-
sonable. Therefore, the court could have entirely ignored the dif-
ferent gendered privacy norms in writing up its analysis, and it
would have reached the same outcome. Instead, the court chose
to address gendered privacy norms surrounding bathrooms in
analyzing the reasonableness of the privacy invasion as part of
an express approach. The Wilcher case provides a helpful exam-
ple to other courts regarding how to adopt an express approach
to considering gendered privacy norms.

2. Silent Approach

Under the second option, the silent approach, courts also
take into account gendered privacy norms in reaching a decision.
However, under this approach, the court leaves out explicit dis-
cussion of gendered privacy norms in its written decision and
instead uses gender-neutral language. The analysis talks in
terms of general societal privacy norms, but it does not explicitly
discuss the gender-specific norms that influence the court's de-
cision-making. This may occur out of fears of disparate treat-
ment on the basis of gender, fears of reinforcing gendered pri-
vacy norms, or, perhaps most likely, as the result of unconscious
bias.

The silent approach may explain a collection of successful
challenges to monitored drug testing by individual female plain-
tiffs. Those cases acknowledged the plaintiffs as female but did
not otherwise mention gendered privacy norms surrounding uri-
nation in the written opinion. Nonetheless, given that these suc-
cessful cases involved female plaintiffs, it is possible that gen-
dered privacy norms influenced the courts' decisions and led to

265. Id.
266. Id. at 378.
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pro-plaintiff outcomes, which contrast with the much less suc-

cessful outcomes that are typical with male plaintiffs or class

actions.
Various courts have considered the constitutionality of mon-

itored drug testing in cases involving a solo female plaintiff-

providing the perfect opportunity to address gendered privacy

norms within the context of those female plaintiffs' reasonable

expectation of privacy. While these courts may have been influ-

enced by the plaintiff's gender, as suggested by the outcomes

they reached, the courts never expressly addressed the role of

the plaintiff's gender or gendered privacy norms in their anal-

yses. Instead, the courts adopted gender-neutral language on

the face of their decisions.
For example, the D.C. Circuit considered the constitutional-

ity of monitored drug testing in Piroglu v. Coleman.2 67 Piroglu

involved a lawsuit by a female emergency medical technician

(EMT) trainee, Maria Piroglu, who claimed that she was visually

observed as she produced her urine sample. The D.C. Circuit re-
manded the case to the district court, as the facts were unclear
whether the same-sex monitor had Piroglu "in plain sight as Pi-

roglu urinated or whether she was merely present and observed

Piroglu in some less intrusive way while the sample was pro-

vided," such as observing her feet under the stall door.268 The
court instructed that if on remand the district court found that

the observation of Piroglu as she "urinated was unobstructed

and complete and was without reasonable suspicion that she

would tamper with her sample," then the test would be "unrea-

sonable under the fourth amendment."2 6 9 Alternatively, if the

monitor did not have the plaintiff in plain sight as she urinated,
then the urine collection would be reasonable.270

The Piroglu court never clarified whether the reasonable-

ness of the urinalysis methodology is impacted by the fact that

the drug-tested employee in the case was a woman. Its discus-

sion, however, appears to suggest that the court was silently ac-

counting for gendered privacy norms regarding restrooms. The

way the court set up the factual dispute to be resolved on remand

suggested that the act of being directly watched during urina-

tion-which does not typically occur for women who urinate in

267. Piroglu v. Coleman, 25 F.3d 1098 (D.C. Cir. 1994).

268. Id. at 1101.
269. Id.
270. Id. at 1101-02.
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the privacy of individual stalls-is so unreasonable that it would
be a Fourth Amendment violation in the absence of a reasonable
suspicion of tampering, which might justify such a severe pri-
vacy invasion. By contrast, if the plaintiff "was in a stall when
she urinated and [the monitor] merely observed her feet under
the door," the court implied that this would not be a Fourth
Amendment violation. The court never explicitly acknowledged,
however, that urination in a stall while a monitor observes the
employee's feet under the door happens to track a behavior that
commonly occurs in society's current gendered privacy norms for
women in restrooms. Nor did the court resolve or even address
in dicta whether the same dichotomy between a direct observa-
tion and an observation from outside a stall would exist in de-
termining reasonableness for a similarly situated man for whom
societal restroom privacy norms differ.

By contrast with Piroglu, in Straub v. County of Greenville,
a district court considered a male paramedic's challenge to the
county's EMT drug-testing policy.2 71 On a motion for summary
judgment, the court upheld the drug-testing policy with no con-
cerns for whether the factual record regarding the drug-testing
procedure suffered from the same deficiencies as the factual rec-
ord in Piroglu.2 7 2 The Straub court offered no discussion as to
whether the urinalysis test was monitored or conducted from the
privacy of a stall nor did it follow Piroglu's example and remand
for determination of those facts. The Straub court was aware of
the Piroglu decision, as it was cited for an unrelated proposition.
Is the difference between these cases the different gendered pri-
vacy norms that apply to a female plaintiff in Piroglu versus a
male plaintiff in Straub, or just differences in lawyering?273

That is impossible to know or prove, but it certainly raises the
question of whether some courts are silently or subconsciously
considering gendered privacy norms implicated by monitored
drug-testing procedures when the plaintiff is a woman.

The same year as Piroglu, a federal district court in Califor-
nia also considered a female employee's Fourth Amendment

271. Straub v. County of Greenville, No. CIV.A.6-04-21847-RBH, 2006 WL
1073883 (D.S.C. Apr. 20, 2006).

272. See id. at *5 ("[E]mergency medical technician such as the plaintiff occu-
pies a safety-sensitive position which involves protecting the public welfare and
safety" and, therefore, summary judgment is granted for the alleged violation of the
Fourth Amendment).

273. Id. at *4.

2022] 169



UNIVERSITY OF COLORADO LAW REVIEW

challenge to monitored drug testing in Hansen v. California De-

partment of Correction.274 Teresa Hansen, an employee of the

California Department of Correction (CDC), had agreed to a one-

year random urinalysis drug-test regime after she admitted to

one episode of marijuana use during her eight years of employ-

ment.2 7 5 The CDC had "a blanket policy of having a female mem-

ber observe the person providing the urine sample during urina-

tion" in order to ensure the reliability of the sample.2 76 Hansen

petitioned the court for a temporary restraining order (TRO) on

Fourth Amendment grounds to prevent having a staff member

observe her during the agreed-upon urinalysis drug test.2 77 The

court explained, "[v]isual observation of an employee undergoing

a urine test is only appropriate when deemed to be necessary in

order to ensure the reliability of the sample."27 8 The court re-

jected the CDC's justification that there was an increased possi-

bility of a tainted sample because Hansen's continued employ-

ment was contingent on the test results.2 7 9 The court granted

the TRO, finding that the CDC's use of this drug-testing method

would cause Hansen irreparable harm, as she "would be sub-

jected to an unconscionable intrusion upon her privacy."2 80 As in

Piroglu, the court did not directly opine on whether this method

was an unconscionable intrusion because she was a woman, nor

whether, in light of prevailing gendered privacy norms regard-

ing restrooms, her gender made any difference in its analysis.

In a subsequent lawsuit arising out of the same facts, the

district court held that "the direct observation of Hansen's urine

tests violated Hansen's California constitutional right to pri-

vacy."28 1 In applying the first "specific, legally protected privacy

interest" prong, the court used gender-neutral language, point-

ing to the California Supreme Court's previous finding that mon-

itored urination impacted a legally protected privacy interest by

"intrud[ing] on a human bodily function that by law and social

274. Hansen v. Cal. Dep't of Corr., 868 F. Supp. 271 (N.D. Cal. 1994).

275. Id. at 271.
276. Id.
277. Id.
278. Id. at 272.
279. Id. at 273-74.
280. Id. at 274.
281. Hansen v. Cal. Dep't of Corrs., 920 F. Supp. 1480, 1503 (N.D. Cal. 1996).

The court also dismissed her Fourth Amendment claim for damages (as opposed to

the injunctive relief she had previously obtained) on the grounds that the Fourth

Amendment violation had not been clearly established for the purposes of qualified

immunity. Id. at 1487-96.
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custom is generally performed in private and without observ-
ers."2 82 Neither the California Supreme Court nor the Hansen
court pointed out that the "social custom" surrounding urination
is gendered.

Similarly, under the second reasonable expectation of pri-
vacy prong, the court's language focused on the plaintiff's expec-
tations of privacy as a prison guard rather than her expectations
of privacy as a woman. The court did look carefully at the legiti-
macy of her expectation of privacy "with respect to direct obser-
vation of urination."2 8 3 But instead of focusing on how gendered
privacy norms might impact those expectations of privacy, the
court noted that prison guards do not routinely experience the
same invasions of privacy that college athletes endure because
they regularly undress in communal locker rooms.2 84 Therefore,
based on the court's written opinion, the key characteristic of the
plaintiff was her job as a prison guard, not that she was a woman
in our society where women are not routinely watched during
urination. Nonetheless, because prison guards have a higher ex-
pectation of privacy than the students in the California Supreme
Court case, the court had "no difficulty concluding that Hansen's
reasonable expectations of privacy were invaded when she was
required to submit to direct observation of urination."2 8 5

Finally, the court addressed the third prong requiring that
privacy invasions "be sufficiently serious in their nature, scope,
and actual or potential impact to constitute an egregious breach
of the social norms underlying the privacy right."2 8 6 The court
summarily concluded, "[t]here can be no doubt that direct obser-
vation of urination constitutes a very serious invasion of pri-
vacy."28 7 While impossible to prove, it appears that behind these
seemingly gender-neutral statements, the court considered gen-
dered privacy norms in reaching its conclusions about the expec-
tations of privacy and the invasiveness of the direct observation
of urination for women on all three prongs of the California con-
stitutional right to privacy claim.

Similarly, the Southern District of New York had the oppor-
tunity to consider a challenge by an individual female plaintiff

282. Id. at 1503-04 (alteration and internal citations omitted) (quoting Hill v.
Nat'l Collegiate Athletic Ass'n, 865 P.2d 633, 657, 663 (Cal. 1994)).

283. Id. at 1504.
284. Id. at 1504-05.
285. Id. at 1506.
286. Id. at 1503 (quoting Hill, 865 P.2d at 654).
287. Id. at 1506.
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to the constitutionality of direct observation of urination as part
of a drug test in Allen v. Schiff.2 8 8 Lillian Allen worked as a cor-

rections officer supervising inmates, preventing contraband

from entering the jail, and otherwise maintaining order and se-

curity.2 8 9 Like many similar safety-sensitive positions, Allen

was subject to a random drug-testing program. A female techni-

cian working for a county contractor "followed plaintiff into the

bathroom, where she stood in front of plaintiff as plaintiff re-

moved her uniform pants and undergarments and squatted and

balanced herself over the toilet to urinate into the plastic

cup. "290 The technician testified "that she observed urine pass-

ing from plaintiff's body into the cup."2 91 This methodology was

consistent with department procedures that "provided that 'test-

ing personnel of the same sex as the employee shall be present

and observe production of the urine sample."'292 After Allen was

terminated because her urine tested positive for marijuana, she

sued on a number of theories, including violation of her Fourth

Amendment rights.
The court began by finding that Allen's legitimate expecta-

tion of privacy was substantially diminished because her job as

a corrections officer required her to work with drugs and carry a

firearm when transporting inmates.2 9 3 The court then turned to

the intrusiveness of the search and held that direct observation

of the collection of a urine sample is only permissible "if the gov-

ernment articulates a concern about the test's efficacy that jus-

tifies the additional encroachment upon privacy."29 4 Because the

government failed to "provide some justification for its highly in-

trusive search," the court denied the defendants' motion for sum-

mary on the Fourth Amendment claim.29 5

Consistent with the other cases involving female plaintiffs,
the Allen decision limited its language to a gender-neutral anal-

ysis and did not expressly address the role of gendered privacy

norms surrounding restrooms. This gender-neutral language

even extended to the court's treatment of the relevant facts in its

288. Allen v. Schiff, 908 F. Supp. 2d 451 (S.D.N.Y. 2012).

289. Id. at 456.
290. Id. at 457.
291. Id.
292. Id. at 456 (quoting the Substance Abuse Testing Procedure (SATP) ¶¶

3.5.4, 3.5.6).
293. Id. at 460-61.
294. Id. at 462.
295. Id. at 463.
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analysis. In the statement of facts, the court noted that the
plaintiff "squatted and balanced herself over the toilet to uri-
nate," a fact that would be unique to a female employee.2 96 In
the analysis of the character of the search, however, the court
removed any mention of this gendered fact. The court retold the
undisputed character and manner of the monitoring as the tech-
nician "followed plaintiff into the bathroom and stood 'in front of
[her] with an unobstructed view' while plaintiff urinated into a
plastic cup."29 7 The court then wrote that the technician corrob-
orated that she "physically watched [Allen] urinate into a
cup."29 8 Other than the gendered pronoun, both descriptions
could just as easily apply to a male plaintiff. The portion of the
experience that would have been unique to female plaintiffs-
the squatting and balancing over the toilet-is inexplicably ab-
sent from the analysis. The requirement that the government
articulate a concern about the test's efficacy to justify "direct ob-
servation of the collection of a urine sample" is also gender neu-
tral. 2 99

All of the cases discussed above involving female plaintiffs
used entirely gender-neutral language in a facially gender-neu-
tral analysis. Thus, on the face of the court's reasoning, it does
not matter that the plaintiff is female in deciding whether the
monitored drug test was reasonable. Even though the reasona-
ble expectations of privacy analysis centers around privacy
norms, these courts ignored prevailing gender-specific privacy
norms in their written analyses, leaving open the possibility that
the cases would have been decided identically had the plaintiffs
been male.

Yet despite this gender-neutral language, all three cases
reached largely favorable results for the female plaintiffs-and
this is not a situation of cherry-picking cases. After an extensive
search, no case entirely upheld the direct observation of the col-
lection of a urine sample in a case solely involving a female plain-
tiff.300 This is true even when extended to private-sector

296. Id. at 457.
297. Id. at 461.
298. Id.
299. Id. at 462.
300. See Herzog v. Vill. of Winnetka, 309 F.3d 1041, 1043-44 (7th Cir. 2002)

(reversing a grant of summary judgment for the defendants in a case where a
woman was "forced to give a urine specimen in the presence of' a female police
officer after a traffic stop for driving under the influence because, in Judge Posner's
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cases.30 1 Of course, the sample size is much too small to reach

any quantitative or even any serious qualitative conclusions.

Nonetheless, this observation leaves open the possibility that

courts are being influenced by gendered privacy norms even

when they do not explicitly say so.

Some of these silent-approach cases may result from a con-

scious decision on the part of the court that it may be problem-

atic to openly discuss gendered privacy norms and that it is pref-

erable to leave that troublesome analysis out of the written

opinion. This could be because the court recognizes the possible

harms, including the harm of reinforcing troubling gender-based

stereotypes-a harm that courts may believe would be exacer-

bated by the express reliance on such gendered privacy norms in

a written decision. It is also possible that some silent approach

cases may result from a subconscious reliance on gender norms

such that even the court itself is not aware of the extent to which

gendered privacy norms influence its decisions.3 02 There is a rich

existing literature on subconscious or implicit biases, especially

with regard to race and gender. Scholars have recognized that

judges are not immune to such implicit biases.30 3 Ultimately it

is not clear whether the silent approach results from a conscious

strategic decision not to explicitly invoke gendered privacy

norms or a subconscious lack of realization that gendered pri-

vacy norms are even being invoked. Nonetheless, the fact that a

number of female plaintiffs have prevailed in privacy challenges

to monitored drug testing when similar male plaintiffs have. not

gender-neutral terms, "[g]ratuitously forcing a person to urinate in the presence of

another is an invasion of privacy in the most elementary sense").

301. See, e.g., Lockhart v. ExamOne World Wide, Inc., 904 F. Supp. 2d 928,

949 (S.D. Ind. 2012) (denying summary judgment and instead certifying a question

to the Indiana Supreme Court as to whether "an observed urinalysis drug test con-

ducted at the direction of a private employer" could form the basis of "the tort of

invasion of privacy by intrusion upon seclusion" under Indiana law in a case involv-

ing two female plaintiffs).
302. See Nicholas S. Zeppos, Judicial Candor and Statutory Interpretation, 78

GEO. L.J. 353, 407 (1989) ("[T]he judicial decisionmaking process is a complex blend

of conscious and unconscious factors.")

303. See Raymond J. McKoski, Reestablishing Actual Impartiality as the Fun-

damental Value of Judicial Ethics: Lessons from 'Big Judge Davis', 99 KY. L.J. 259

(addressing the challenges of unconscious biases including gender-based biases on

impartial judging and advocating judicial training to help fight such biases);

Melissa L. Breger, The (In)visibility of Motherhood in Family Court Proceedings, 36

N.Y.U. REV. L. & Soc. CHANGE 555 (2012) (exploring the role of implicit bias on the

part of family court judges in stereotyping women as all-knowing and nurturing);

Marsha S. Stern, Courting Justice: Addressing Gender Bias in the Judicial System,

1996 ANN. SURV. AM. L. 1 (1996).
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had similar success suggest that courts are in fact descriptively
following a silent approach to gendered privacy norms.

3. Gender-Irrelevant Approach

Under both the express and the silent approaches, courts
take into account gendered privacy norms in their decision-mak-
ing. The main difference between the two approaches is that in
the former, the court is explicit in the written opinion about its
consideration of gendered privacy norms. By contrast, under the
gender-irrelevant approach, courts analyzing a plaintiff's rea-
sonable expectation of privacy or related reasonableness privacy
doctrines do not take into account gendered privacy norms. Un-
der this approach, courts assume that there is a single gender-
neutral "reasonableness" concept, and gendered privacy norms
play no role in either the court's internal analysis or written de-
cision. Consistent with this approach, the court may make ex-
plicit that it considers any potential gender norms to be irrele-
vant or even harmful. However, the court may also ignore gender
norms entirely.

This approach appears most clearly in court decisions con-
sidering challenges to monitored drug-testing regimes that ap-
ply to large numbers of people, rather than individual chal-
lenges. While courts in these broader challenges can break up
the analysis by gender, as the court did in Wilcher, more com-
monly, such group challenges allow courts to ignore gendered
privacy norms and instead pretend there is a single, supposedly
gender-neutral standard of reasonableness.

For example, in National Treasury Employees Union v.
Yeutter,30 4 the D.C. Circuit considered a Fourth Amendment
challenge to a USDA employee drug-testing program, in part on
the ground that the program's monitored drug-testing proce-
dures were excessively intrusive.3 0 5 The program required
same-sex visual observation of a subset of employees3 06 who

304. Nat'l Treasury Emps. Union v. Yeutter, 918 F.2d 968 (D.C. Cir. 1990).
305. Id. at 969-70.
306. Another subset of employees, USDA motor vehicle operators, were subject

to random urinalysis drug testing, which the D.C. Circuit upheld as "materially
indistinguishable from testing previously upheld." Id. Additionally, the D.C. Circuit
held that the "USDA Program is unconstitutional insofar as it authorizes manda-
tory drug testing of FNS workers who do not hold safety- or security-sensitive jobs,
absent reasonable suspicion of on-duty drug use or drug-impaired work perfor-
mance." Id. at 974.
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were required to undergo urinalysis drug testing based on rea-
sonable suspicion (rather than random selection).307 The D.C.
Circuit explained that "it is appropriate to measure the observa-

tion requirement itself against the core constitutional test of rea-

sonableness."308

The court of appeals held that the monitored drug-testing

procedures violated the Fourth Amendment "[b]ecause we can

discern no weighty government interest in observation that

counterbalances its intrusion on employee privacy."3 09 The court

noted that the previous year the government had strongly de-

fended the accuracy of urinalysis testing without visual monitor-

ing in Von Raab, thus allowing the Yeutter court to conclude that

visual monitoring did not significantly improve testing accu-

racy.31 0 The Yeutter court did not discuss whether gendered pri-

vacy norms surrounding urination resulted in any differences in

the intrusiveness of the monitored drug-testing procedure. How-

ever, the court did observe that Von Raab held "that the absence
of visual observation 'significantly' diminishes the intrusion on

employee privacy," allowing the Yeutter court to deduce that an

"observation requirement should be justified by strong evidence

of necessity."3 1 1 Following that reasoning, the D.C. Circuit

struck down the visually monitored drug testing as unreasona-

ble for employees without any mention of gendered privacy

norms in the analysis.
In another apparent example of a gender-irrelevant ap-

proach in a case reaching the opposite result, BNSF Railway Co.

v. U.S. Department of Transportation, the D.C. Circuit rejected

a Fourth Amendment challenge to a Department of Transporta-

tion rule requiring "a same-gender observer to 'watch the urine

go from the employee's body into the collection container."'312

The court used gender-neutral language in acknowledging that

"[i]ndividuals ordinarily have extremely strong interests in free-

dom from searches as intrusive as direct observation urine test-

ing." 3 13 The court found, however, that here the privacy interest

was diminished, both because the specific employees subject to

the direct-observation drug tests had safety-sensitive duties and

307. Id. at 975.
308. Id.
309. Id.
310. Id. at 976.
311. Id.
312. BNSF Ry. Co. v. U.S. Dep't of Transp., 566 F.3d 200, 202 (D.C. Cir. 2009).

313. Id. at 206.
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because they had violated the drug regulations in the past.314

Therefore, when balancing the employee privacy interest
against the government's interest, the court found that "direct
observation is extremely invasive, but that intrusion is miti-
gated by the fact that employees can avoid it altogether by
simply complying with the drug regulations."3 15 And on the
other side of the balancing test, the court found that "the prolif-
eration of cheating devices makes direct observation necessary
to render these drug tests-needed to protect the traveling pub-
lic from lethal hazards--effective. . . . Weighing these factors, we
strike the balance in favor of permitting direct observation test-
ing'in these circumstances."3 1 6 Because the case involved a "fa-
cial challenge" to the regulations, the court was able to use en-
tirely gender-neutral language and entirely avoided any
discussion of gendered privacy norms.

As a descriptive matter, courts appear to have taken three
different approaches to considering gendered privacy norms in
privacy cases challenging monitored drug testing: (1) the express
approach, (2) the silent approach and (3) the gender-irrelevant
approach. No court has addressed or in any way defended its ap-
proach to considering gendered privacy norms. As a result, there
is no normative discussion in the caselaw of the benefits or draw-
backs of any of the three approaches.

CONCLUSION: ADVOCATING A FLOOR APPROACH

Descriptively, within the drug-testing case study, courts
have taken three different approaches to considering gendered
privacy norms. This Part turns to the related normative question
of whether courts should consider gendered privacy norms. It
begins by looking at the benefits and drawbacks of the existing
approaches. It then advocates for a new floor approach to con-
sidering gendered privacy norms.

A. Evaluating the Express Approach

There are a number of benefits to courts adopting an express
approach, similar to the way the court did in Wilcher. With re-

314. See id. at 206-07.
315. Id. at 208.
316. Id.
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gard to the first step of this approach-considering gendered pri-

vacy norms as part of the decision-making process for the rea-
sonable expectation of privacy analysis-taking into account the

role of gender allows the court's decision-making to better match
societal realities. Failing to recognize actual gendered privacy
norms as they exist may result in harm to plaintiffs. That is, in

some cases, courts may not identify a reasonable expectation of
privacy when the plaintiff does in fact have one, given existing

gendered privacy norms. Furthermore, acknowledging gendered

privacy norms may counter the tendency to assume that the
court is using a gender-neutral privacy norm when it is actually

relying upon male privacy norms.3 17

Once the decision to consider gendered privacy norms has

been made, the express approach also benefits from its intellec-

tual honesty by openly and explicitly discussing how the gen-

dered privacy norm influences the analysis.3 1 8 This judicial can-

dor regarding the use of gendered privacy norms, like broader

discussions of judicial candor, creates various benefits. First,
candor in judicial reasoning helps to establish the moral author-

ity of the courts and reinforces the public trust necessary for the

judiciary to function.319 Second, candor regarding use of gen-

dered privacy norms allows litigants reading the decisions to

learn that these norms are relevant to the court's analysis. This

helps future litigants with predictability by allowing parties to
plan their behavior based on the court's actual rationale.32 0 It

317. Scholars in various other contexts have argued that gender-neutral

standards incorporate preexisting notions based on men. See, e.g., Robert S. Adler

& Ellen R. Peirce, The Legal, Ethical, and Social Implications of the "Reasonable

Woman" Standard in Sexual Harassment Cases, 61 FORDHAM L. REV. 773, 807

(1993) ("The term 'reasonable man' is burdened by an enormous amount of histori-

cal baggage. Dating back at least two hundred years, the term undeniably evolved

from extremely male-oriented legal and cultural roots."). See generally GUIDO

CALABRESI, IDEALS, BELIEFS, ATTITUDES, AND THE LAW (1985).

318. See David L. Shapiro, In Defense of Judicial Candor, 100 HARV. L. REV.

731, 737 (1987) (arguing for candor in the crafting of judicial opinions); Martha L.

Minow & Elizabeth V. Spelman, Passion for Justice, 10 CARDOZO L. REV. 37, 56

(1988) (arguing that judges should honestly explain their decisions because "the

real danger of arbitrary judicial action is greatest when the announced reasons for

judicial action bear little relationship to their actual sources in the judge's thinking

processes").
319. See Eric J. Gouvin, Truth in Savings and the Failure of Legislative Meth-

odology, 62 U. CIN. L. REV. 1281, 1331 n.183 (1994) (summarizing scholarship on

the benefits of candor in the judicial process).

320. See Zeppos, supra note 302, at 401 (noting the argument that candor in

judging seeks to make the law predictable).
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also allows parties to submit briefings on, and even present evi-
dence of, gendered privacy norms, rather than the judge making
assumptions based on his or her (usually his)321 perceptions. Fi-
nally, the common-law system, with its legal principle of stare
decisis, depends on judges being intellectually honest about the
true bases of their decisions.32 2 This judicial candor allows vari-
ous courts to engage in dialogue with one another and benefit
from understanding the true reasoning of fellow members of the
judiciary.32 3

There are also potential harms from the express approach
that could result from the candor required to acknowledge use of
gendered privacy norms. Expressly relying upon gender-based
norms can potentially reinforce and strengthen those norms.3 2 4

This is particularly troublesome in circumstances where it might
be problematic that these gender norms exist at all.32 5 In the
privacy context, many gendered privacy norms may derive from
a paternalistic and infantilizing vision of women's modesty.
Courts considering gender-based norms in which women are en-
couraged to be more modest than their male counterparts, for
example, necessarily rely upon notions of modesty and chastity
that historically operated to deny women autonomy over their
sexual decisions. As Anita Allen has argued, "[c]onventions of
female chastity and modesty have shielded women in a mantle

321. A study found female judges make up 27 percent of lower federal court
sitting judges. DEMOCRACY & GoV'T REFORM TEAM, CTR. FOR AM. PROGRESS,
EXAMINING THE DEMOGRAPHIC COMPOsITIONS OF U.S. CIRCUIT AND DISTRICT
COURTS 33 (2020), https://cdn.americanprogress.org/content/uploads/2020/02/1207
5802/Judicial-Diversity-Circuit-District-Courts.pdf [https://perma.cc/CQ74-F9ZZ].

322. Cf. Ira C. Lupa, Reconstructing the Establishment Clause: The Case
Against Discretionary Accommodation of Religion, 140 U. PA. L. REV. 555, 602
(1991) (explaining the role of the judiciary's written decisions in ensuring "intellec-
tual honesty and consistency" by publicizing the reasons for the judges' decisions).

323. See Zeppos, supra note 302, at 401 (arguing that the predictability accom-
panying judicial candor is important because it "allows future courts to know the
grounds upon which the ruling was based").

324. See Tokson & Waldman, supra note 7, at 3 ("[C]ourts adopting existing
social norms can entrench ideas that are outmoded and discriminatory."); cf.
Katharine T. Bartlett, Only Girls Wear Barrettes: Dress and Appearance Standards,
Community Norms, and Workplace Equality, 92 MICH. L. REV. 2541, 2544 (1994)
(noting that courts rationalize appearance requirements by reference to social and
community norms that simply reinforce and legitimize gender stereotypes).

325. For example, numerous scholars have criticized the enduring gender-
based norms regarding restrooms. See Mary Anne Case, Why Not Abolish the Laws
of Urinary Segregation?, in TOILET: PUBLIC RESTROOMS AND THE POLITICS OF
SHARING 211, 219 (Harvey Molotch & Laura Noren eds., 2010) (explaining that re-
moving segregated restrooms could have the benefit of "mixing up ... sex roles in
society at large" in ways that will enable various forms of gender nonconformity).
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of privacy at a high cost to sexual choice and self-expression."3 26

Courts following an express approach thus have the potential to

problematically reinforce a set of gender-based norms and stere-

otypes that may be descriptively accurate but normatively trou-

blesome.32 7

The express approach may also be harmful to the extent

that it could treat similarly situated men and women entirely

different with regard to their privacy law claims.328 This could

lead to employment discrimination if the legal requirement to

treat employees differently as the result of different gender
norms incentivizes employers to discriminate on the basis of

gender.329 This harm is far less likely to make a difference on

the margin, however, in light of various existing legal regimes

that differentiate between men and women and already create
such incentives.3 30 Additionally, gender-based differences in

326. Anita L. Allen, Taking Liberties: Privacy, Private Choice, and Social Con-

tract Theory, 56 U. CIN. L. REV. 461, 471 (1987).

327. See Tokson & Waldman, supra note 7, at 31 (recognizing within Fourth

Amendment consent-search jurisprudence that the Supreme Court "privileges a

norm of social behavior that was developed when gender relations were substan-

tially different than they are today . . . , when women's rights to autonomy and

bodily integrity in the domestic context were devalued . . . . [It] risks embedding

discriminatory norms in constitutional law.").

328. There is even a question as to whether different standards on the basis of

gender would create an Equal Protection Clause problem. That area of the law is

beyond my expertise and is beyond the scope of the Article. See Schaill ex rel. Kross

v. Tippecanoe Cnty. Sch. Corp., 679 F. Supp. 833, 854 (N.D. Ind. 1988) (finding "no

equal protection problems" in a school drug-testing program that "is applicable to

all students, male and female, who seek participation" in athletics); see also Cary

Franklin, Biological Warfare: Constitutional Conflict over "Inherent Differences"Be-

tween the Sexes, 2017 SUP. CT. REV. 169 (2017) (explaining that the Court's sex-

based equal protection doctrine subjects laws that classify on the basis of sex to

heightened scrutiny, but with an exception for "inherent differences," which are

largely limited to reproductive biology); Scott Skinner-Thompson, Privacy's Double

Standards, 93 WASH. L. REV. 2051 (2018) (arguing that constitutional equal pro-

tection principles could influence the substance of privacy torts).

329. Of course, other regimes, including disparate impact in Title VII, are de-

signed to help protect against this outcome, but much ink has been spilled over the

extent to which such regimes are effective.
330. In the 1980s, feminist scholars began to debate whether gender-specific

statutes, such as those providing protections during pregnancy, could cause em-

ployers to discriminate against women in hiring. See, e.g., Lucinda M. Fin-

ley, Transcending Equality Theory: A Way Out of the Maternity and the Workplace

Debate, 86 COLUM. L. REV. 1118 (1986); Herma Hill Kay, Equality and Difference:

The Case of Pregnancy, 1 BERKELEY WOMEN'S L.J. 1 (1985). By contrast, when the

Family Medical Leave Act was written, Congress intentionally adopted gender-neu-

tral rules "to avoid the discrimination against women that a gender-specific enti-

tlement might trigger." Robert C. Post & Reva B. Siegel, Legislative Constitution-

alism and Section Five Power: Policentric Interpretation of the Family and Medical
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treatment could create resentment and reinforce gender ten-
sions and stereotypes in traditionally male-dominated work-
places. Finally, gender-based differences even have the potential
for equal protection challenges.3 31

Overall, the express approach benefits from its intellectual
honesty and consistency with actual, lived gendered privacy
norms where they exist. At the same time, however, the ap-
proach retains some drawbacks, including concerns with rein-
forcing harmful gender-based stereotypes and harms from treat-
ing men and women differently.

B. Evaluating the Silent Approach

The silent approach retains some of the identified benefits
of the express approach, particularly regarding the initial deci-
sion by courts to consider gendered privacy norms as part of the
decision-making process. As such, the results of these cases
would be consistent with gendered privacy norms actually expe-
rienced by the plaintiff in a particular case. Furthermore, by not
expressly discussing the gendered privacy norm in the opinion,
this approach minimizes the worst of the reinforcement of gen-
der-based stereotypes and biases addressed above.

On the other hand, the primary drawback of the silent ap-
proach is precisely the inverse of the judicial-candor benefits of
the express approach: the lack of intellectual honesty. By keep-
ing gendered privacy norms under the table, other courts and
litigants are denied the ability to benefit from the court's true
analysis. Furthermore, with time and a large enough sample
size, it would become clear that plaintiffs of one gender were pre-
vailing at a significantly higher rate than plaintiffs of the other
gender. If recognized, such a disparity in results without an ac-
companying explanation of the difference would ultimately un-
dermine faith in the intellectual integrity of the court system.
Therefore, this approach would be the most feasible in areas of
the law with a small number of cases where the disparity would
be less noticeable. Additionally, this approach is the only option

Leave Act, 112 YALE L.J. 1943, 2015-16 (2003) (noting that Congress found that
"employment standards that apply to one gender only have serious potential for
encouraging employers to discriminate against employees and applicants for em-
ployment who are of that gender").

331. See Skinner-Thompson, supra note 328, at 2090-99 (arguing that equal
protection may be implicated if courts interpreting privacy law do so in a way that
treats similarly situated plaintiffs differently across the protected classes).
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if the court is not even aware that it is considering gendered pri-

vacy norms, as it cannot put into the opinion aspects of the deci-

sion-making process that occur subconsciously. Overall, if unno-

ticed, the silent approach would allow individual plaintiffs to

prevail consistent with their experience with gendered privacy

norms while minimizing the role of the courts in reinforcing any

troublesome stereotypes.

C. Evaluating the Gender-Irrelevant Approach

In contrast to the intellectual dishonesty of the silent ap-

proach, the gender-irrelevant approach is internally consistent

and intellectually honest, as the court's actual analysis aligns

with its written decision in refusing to consider gendered privacy
norms. Additionally, the gender-irrelevant approach does not re-

inforce potentially troubling gendered privacy norms and stere-

otypes. Furthermore, in contrast to the express approach, if suc-

cessfully applied, this approach would treat similarly situated
male and female plaintiffs identically and thus should cause nei-

ther discrimination nor resentment.
The gender-irrelevant approach also has a number of major

drawbacks. First, individual plaintiffs may not prevail in cases

where they have an actual reasonable expectation of privacy

based upon their lived experiences with gendered privacy norms.

Additionally, the gender-irrelevant approach could transform

into an unintentional silent approach. A well-meaning court, be-

lieving that reinforcing gendered privacy norms is harmful and

that gendered privacy norms should play no role in the analysis,

could set out intending not to consider the plaintiffs gender or

corresponding gendered privacy. If, however, the court is aware

of the plaintiffs gender-and, as a member of society, also likely

aware of societal gendered privacy norms-it may be impossible

in many circumstances for the court to truly make a decision

without taking into account that knowledge.

In theory, if society wanted courts to truly maintain a gen-

der-neutral approach, courts could adopt a particular variation

on the gender-irrelevant approach: a gender-blind approach. Un-

der a gender-blind approach, the court would guard against the

risk of unintentionally considering gender norms by remaining

deliberately unaware of the plaintiffs gender, thus making it

impossible to be swayed by that fact. Theoretically, this could
occur at the appellate court level where courts do not hear direct
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testimony from the parties. Yet doing so would be logistically
challenging because it would require removing gendered pro-
nouns, first names, and other gender-identifying information
from the appellate briefs and record and forbidding gendered in-
formation from being included by the parties. While academi-
cally interesting, as a practical matter, the dramatic overhaul
that would be required means that a gender-blind approach is
unrealistic for solving the challenges with the gender-irrelevant
approach.

Furthermore, a gender-blind approach would not solve an
additional concern with the gender-irrelevant approach-
namely, ensuring that a supposedly gender-neutral lens does not
morph into a male-centric lens. As courts have recognized in
other contexts, "a sex-blind reasonable person standard tends to
be male-biased and tends to systematically ignore the experi-
ences of women."3 32 As Dana Raigrodski has contended, the
Fourth Amendment's reasonableness tests, while claiming to be
gender-neutral and objective, contain invisible biases that "par-
ticularly embody male values and reflect a male perspective."33 3

Raigrodski argues this is partially because the Justices deter-
mine the reasonableness of one's privacy expectations "in light
of their own conceptualizations of privacy and reasonableness,"
and "[m]ost of the Supreme Court Justices are, and always have
been, white, male, and middle to upper class."33 4 Therefore, even
if judges do not know the gender of the plaintiff, the judge is still
likely to make assumptions as to the supposedly gender-neutral
reasonable expectation of privacy of the now gender-neutral
plaintiff. According to Raigrodski, because judges tend to assess
seemingly objective factors through the eyes of someone like
themselves and given the composition of the judiciary, even a
gender-blind approach would likely continue to "perpetuate the
privileged status assigned to everything which is stereotypically
male."3 35 Therefore, while the gender-irrelevant approach would
offer some benefits over the previous alternatives, it also con-
tains some significant normative concerns in its actual imple-
mentation.

332. Ellison v. Brady, 924 F.2d 872, 879 (9th Cir. 1991) (explaining why the
court adopts the perspective of a reasonable woman for claims of hostile environ-
ment sexual harassment).

333. Raigrodski, supra note 11, at 156.
334. Id. at 164-65.
335. Id. at 165.
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D. Proposing a New Floor Approach

While there is no perfect system for considering gendered

privacy norms as part of the reasonableness analysis in privacy

law, courts should adopt a floor approach as the best imperfect
option. Under a floor approach, courts would consider gendered

privacy norms in the reasonable expectation of privacy analysis,
similar to how they do under the express gender norm approach.

Where this approach differs, however, is that once gendered pri-

vacy norms are taken into account to determine the reasonable

expectation of privacy, that level of privacy would create a min-

imum floor that applies to everyone, regardless of gender.

To illustrate, consider how the floor approach would work in

the case study of monitored urinalysis drug testing. As seen

above, Fourth Amendment cases challenging the constitutional-

ity of monitored drug testing require courts to balance the rea-

sonable expectation of privacy and the degree of intrusiveness of

the search, on the one hand, against the compelling interest of

the need for the search and process used, on the other. Courts

could consider the role of gendered privacy norms in analyzing

the reasonable expectation of privacy and the degree of intru-

siveness of the monitored urinalysis drug test. In this context,

the court would address the gendered privacy norms that cur-

rently exist surrounding urination, including that women in

public restrooms typically urinate in the privacy of stalls and are

not typically subject to visual observation while urinating. As a

result, visually monitored drug testing would both violate a rea-

sonable woman's expectation of privacy and would be highly in-

trusive to a woman in light of those gendered privacy norms.

Under the leveling up336 that occurs under the proposed

floor approach, visually monitored urinalysis drug testing would

336. Courts and scholars have argued for leveling up in the statutory context

where a statute that originally extended protections to women is found to violate

equal protection provisions. Cf. David Fontana & Naomi Schoenbaum, Unsexing

Pregnancy, 119 COLUM. L. REV. 309, 362-63 (2019) (recognizing that, in the sex

discrimination context, courts achieve equality by holding that a statutory gender

classification violates equal protection, typically extending the coverage of the stat-

ute to include those who are aggrieved by the exclusion or "leveling up"); see also

Tracy A. Thomas, Leveling Down Gender Equality, 42 HARV. J.L. & GENDER 177,

180 (2019) (arguing "for a strong presumption of leveling up in cases of gender dis-

crimination" and criticizing the Supreme Court's decision in Sessions v. Morales-

Santana, 137 S. Ct. 1678 (2017) for "leveling down" by denying rather than extend-

ing an equal protection violation of gender discrimination); Deborah L. Brake, When

Equality Leaves Everyone Worse Off: The Problem of Leveling Down in Equality
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not be permitted for anyone of any gender unless the govern-
ment's need for monitored drug testing outweighed the higher
expectation of privacy and increased intrusiveness established
based on women's gendered privacy norms regarding restrooms.
Put differently, if the government's interest in monitored drug
testing outweighed a reasonable woman's high expectation of
privacy and the high degree of the testing's invasiveness in light
of gendered privacy norms surrounding restrooms, then the
monitored drug testing would be reasonable, and thus constitu-
tional, when imposed on a person of any gender. On the other
hand, if the government's interest in the monitored drug test did
not outweigh a reasonable woman's high expectation of privacy
and high degree of invasiveness based on gendered privacy
norms, then the visually monitored drug test would be unrea-
sonable, and thus unconstitutional, regardless of the gender of
the person being tested. In that case, a visually monitored drug
testing policy would be deemed unconstitutional unless all indi-
viduals, regardless of gender, were monitored from outside the
restroom stall consistent with existing privacy norms for
women's restrooms.

Wilkes v. Borough of Clayton, a 1988 district court case that
pre-dates Von Raab, illustrates how a floor approach could
work.3 3 7 The case found that an arrested woman had a reasona-
ble expectation of privacy in changing a sanitary napkin during
menstruation but then extrapolated that finding to a policy that
applies to everyone. The plaintiff was arrested when she refused
a field breathalyzer after swerving in her car and being stopped
for suspicion of driving under the influence.3 38 At the station,
Ms. Wilkes, who was menstruating, asked to use the bathroom
to change her sanitary napkin. She was permitted to do so but
was accompanied by a female officer, consistent with the depart-
ment's policy of requiring a same-sex officer to visually observe
all arrestees in police custody when using bathroom facilities.339

The officer did not permit her to close the bathroom door and
instead watched while she removed her clothing and changed
her sanitary napkin.3 4 0

Law, 46 WM. &. MARY L. REV. 513 (2004) (arguing that only leveling up, not leveling
down, is consistent with equality).

337. Wilkes v. Borough of Clayton, 969 F. Supp. 144, 147 (N.J. 1988).
338. Id. at 145.
339. Id.
340. Id.
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The court held that it did not "have much difficulty in con-

cluding that society considers reasonable Ms. Wilkes' expecta-

tion that she would be permitted to attend in private to the very

personal hygienic needs arising out of her menstruation."3 41 In

addition to "causing the exposure of the arrestee's genitalia," the

court further recognized that "indeed it may be the case that

many women would prefer a visual strip search to the humilia-

tion of being observed while changing a sanitary napkin or tam-

pon.1"342 Presumably, the court reached this conclusion based on

the gendered societal privacy norms surrounding menstruation,
which society considers extremely private.

Having taken into account the gendered privacy norms of

the plaintiff's specific situation, much like a court would do in a

floor approach, the court then appeared to "level up" that gen-
dered privacy norm to apply to everyone in its ultimate holding.

That is, the court did not merely state that visual observation

while arrestees go to the restroom is only problematic for female

arrestees. Rather, the court went further to reach what appears
to be a gender-neutral holding that "arrestees may reasonably

expect to defecate, urinate and change sanitary napkins or tam-

pons without direct visual observation by law enforcement offic-

ers, unless some justification for the intrusion is demon-

strated."3 43 While the court does not make entirely clear that the

holding applies to all arrestees, its use of gender-neutral lan-

guage, as well as reference to facts that can apply regardless of

gender (defecation and urination), suggest an intention to level
up its findings and apply it to all arrestees, regardless of gender.

Ideally, in a true floor approach, the court would be 100 percent

clear that its holding applies to all individuals regardless of gen-

der, but that conclusion is a plausible reading of the court's hold-

ing.
This floor approach would retain many of the benefits of the

express approach like intellectual honesty, such that court deci-

sions truthfully reflect their reasoning and accurate reflect soci-

etal gendered privacy norms. It would also have the benefit of

allowing advocates to offer evidence of actual gender-based pri-
vacy differences or gendered privacy norms. Further, the floor

341. Id. at 147.
342. Id.
343. Id. at 147-48.
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approach still takes into account the reality of gender norms re-
garding privacy, both when the court makes its decision as well
as explicitly in the court's written opinion.

Where the floor approach differs from the express approach,
however, is that, as a result of the leveling-up effect, the specific
gender of the individual whose privacy has been invaded would
not make a difference in the result. Such a rule would have the
effect of making gendered privacy norms a sort of floor for be-
havior, which would apply equally to all individuals. As a result,
this approach would avoid the problem created by the express
approach in which otherwise similarly situated men and women
are treated differently by privacy law, with its corresponding po-
tential for equal protection challenges.3 44

The floor approach would also have the benefit of allowing
for equal treatment for those who are transgender or with non-
binary gender identities.34 5 Under floor approach, courts treat
men and women equally based on the higher level of gendered
privacy norms, and transgender and gender nonbinary individ-
uals would also benefit from this higher level of privacy-with-
out any need to determine which traditional binary gender cat-
egory best applies. More generally, the floor approach entirely
avoids the need for the party conducting a search to make a de-
termination as to the gender of the individual being searched in
order to determine the reasonable expectation of privacy stand-
ard that ought to be applied. Instead, for example, if courts de-
cide that visually monitored drug tests are constitutionally un-
reasonable when taking into account gendered privacy norms for
women regarding restrooms, then all individuals being drug
tested would receive the privacy of a stall, regardless of whether
the individual identifies as a man, woman, transgender or non-
binary.

While this Article concludes that a floor approach improves
on existing court approaches, ultimately the goal of this Article
is to encourage scholars and courts to take a close look and en-
gage in a healthy and open debate as to whether gendered pri-
vacy norms ought to be a part of the reasonable expectation of
privacy analysis in privacy law cases. Hopefully it will have suc-
ceeded in doing so.

344. See Skinner-Thompson, supra note 328, at 93.
345. See Clarke, supra note 4.
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