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CONRAD J. BALL 
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APPELLANT'S OPENING BRIEF

I N I R Q Q y L U Q *

This brief is submitted on behalf of the Colorado 

Land Use Commission in support of their position that the 

decision of the district court in and for the County of 

Larimer, issued on August 29* 1978* in the above-captioned 

matter, incorrectly held that de _ O Q ¥ Q review of administra­

tive decisions is unconstitutional, that article V, section 

35 of the Colorado Constitution prohibits the Colorado Land 

Use Commission from requesting that counties designate a m a t ­

ter of state interest, and that the intergovernmental agree-



ment is not void (ff* 175-191)* On September 6* 1978* Colo­

rado Land Use Commission* plaintiff below* filed a motion 

to alter or amend the judgment which was denied by the dis­

trict court on December 14* 1978 (ff* 210-212)*

In this brief* the parties will be referred to as fol­

lows: the appellant* Colorado Land Use Commission* as "com­

mission"; appellees* Board of County Commissioners and the 

individual members thereof* collectively as "county"; appellees* 

the four cities* collectively as "the municipalities"; and 

appellee* Platte River Power Authority* as "PRPA*"

SlAl£M£^T_QF_TH£_CAS£_Ar*C_F AC.IS

The facts of the case were stipulated by the parties 

(ff* 163-169)* and are summarized here* On August 26* 1977* 

by unanimous vote* the commission adopted resolutions for­

mally requesting the county* pursuant to C*R*S* 1973*

2 4 - 6 5 * 1 - 4 0 7 ( l )(a ) ♦ to designate as activities of statewide 

interest* the site selection and construction of major facil­

ities of a public utility* site selection and development 

of solid waste disposal sites* and efficient utilization of 

municipal and industrial water projects in Larimer County*

The resolutions are attached as exhibits A* B and C to the 

complaint (ff* 12* 13 and 14)* The area proposed for desig­

nation encompasses all of the unincorporated area of Larimer 

County*

The formal request was made in accordance with section 

1-4-202* Colorado Land Use Commission procedures* after c o n ­

sideration of a staff report dated May 20* 1977* and consid­

eration of recommendations* comments* and materials submitted 

by local governments involved and by interested persons at 

public meetings conducted on May 27* 1977* and August 26*

1977* pursuant to proper notice*

The county published notice of a hearing to consider
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the c o m m i s s i o n ’s formal request* and on October 25* 1977 

held a public hearing in response to the formal request*

At the conclusion of said hearing* the county issued orders 

failing to designate the three matters of state interest 

and failing to adopt guidelines or regulations therefor 

under the provisions of C.R*S. 1973* 24-65•1-101 * _5?Q*

The c o u n t y ’s orders* including minority reports from one 

county commissioner* are attached as exhibits D* E* F» and 

G to the complaint (ff* 15* 18* 21 and 24)*

At its regularly scheduled monthly meeting held Decem­

ber 16* 1977* the commission considered oral and written

statements* recommendations and comments* including requests 

from the Boards of County Commissioners in Weld and Grand 

Counties that the siting of power plants in Larimer County 

be designated a matter of state interest* By an unanimous 

vote of the commission members present* the commission voted 

to seek judicial review of the county's failure to designate 

or adopt guidelines or regulations for the three matters of 

state i nterest.

Particularly subject to the formal designation request 

is the Rawhide Energy Project of the Platte River Power 

Authority (PRPA)* PRPA was established by the municipalities 

for the purpose of constructing* and operating electric 

generating plants and transmission systems*

PRPA is a power authority and an electrical utility 

established as a separate governmental entity by the munici­

palities pursuant to the provisions of C*R*S* 1973* 29-1-204 

(as amended)* to supply their wholesale power and energy re­

quirements* A copy of the Organic Contract dated June 17*

1975* establishing PRPA* together with amendments thereto 

and municipal proceedings in connection therewith* are attached 

as exhibit AA to the PRPA motion for summary judgment (f* 

83-147).

- 3 -



The board of PRPA authorized preliminary and develop­

mental work to determine the feasibility of the Rawhide 

Energy Project (Rawhide Project). The Rawhide Project is 

proposed to be located on an approximatel y 2000-acre site 

in an unincorporated area of Larimer County* with a potential 

ultimate generating capacity of 750 megawatts of power. 

Related transmission facilities are also being planned.

As part of the Rawhide Project* PRPA plans to construct 

water facilities designed to deliver and utilize up to 4*500 

acre feet of water per year for use in the generation of 

electric power when the generating capacity of the Rawhide 

Project is 230 megawatts.

Site selection and development by PRPA already planned 

for in conjunction with and as part of the Rawhide Project 

are solid waste disposal sites necessary for the disposal 

of fly ash and other solid wastes from the generation of 

electric power by the Rawhide facility.

In connection with the site location and construction 

of the Rawhide Project* PRPA and the county entered into 

the "Intergovernmental Agreement" attached as exhibit H to 

the complaint (f. 58).

For several months prior to August 25* 1977* the com­

mission discussed and considered on an informal basis numer­

ous issues related to the proposed Rawhide Project in Larimer 

Co un t y .  Included among the issues under consideration ana 

discussion at that time was the proposed "Intergovernmental 

Agreement" between PRPA and the county.

During its meeting of August 26* 1977* the commission 

received and thoroughly considered various statements and 

other evidence concerning the "Intergovernmental Agreement" 

entered into between PRPA and the county on August 25* 1977. 

At this same meeting* the commission accepted legal advice 

from its counsel that the "Intergovernmental Agreement" was 

not legally valid. This advice and the other evidence about
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the agreement were part of the oasis upon which the commis­

sion decided to issue a formal request to Larimer County to 

designate the three matters of state interest involved*

The Rawhide Project is one of the types of facilities encom­

passed within the commission's formal designation request*

Paragraphs 13 through 22 of the first amended complaint 

set forth some of the reasons why the proposed matters are 

of state interest* why the designations will be beneficial 

and the dangers of not making tne designations (ff* 31-35)*

The commission is not seeking a stay at this time but 

will do so pursuant to section 407(l)(c) of the act whenever 

necessary to prevent any person from engaging in development 

or conducting an activity which would interfere with the con­

sideration of designating and regulating the matters of 

statewide interest as proposed Dy the commission*

SUMMARY_QF_jH£_AR£yM£NT

1* The statutory requirement for a trial de novo 

of the county commissioners' decision not to designate mat­

ters of state interest is constitutional.

2* Article V* section 35 of the Colorado Constitu­

tion is not violated by the statutory provision allowing a 

state agency to request a county to hold a hearing*

3* The actions of the Land Use Commission do not 

violate its Organic Act* C*R*S* 1973* 24-65-101* et seq*

4* The intergovernmental agreement between the 

Platte River Power Authority and the Board of County Commis­

sioners of Larimer County is an unconstitutional delegation 

of zoning authority* and is contrary to article XIV* section 

1 8 ( 2 ) (a) of the Colorado Constitution* C*R*S* 1973* 29-1-203(1)* 

and C.R.S. 1973* 30-28-116.

- 5 -



ARGUMENT 

I .

THE STATUTORY REQUIREMENT FOR A TRIAL 
DE NOVO OF THE COUNTY COMMISSIONERS'
DECISION NOT TO DESIGNATE MATTERS OF 
STATE INTEREST IS CONSTITUTIONAL.

A. The role of counties* the land 
use commission and the courts in deter­
mining whether to designate matters 
of state interest.

Under the land use statute* C.R.S. 1973* 2A-65.1-101* 

(hereinafter referred to as the "Act")* counties 

may* on their own initiative* or shall* pursuant to a request 

by the commission* hold a designation hearing and then may 

designate matters of state interest* pursuant to sections 

301 and *»07(l)(a) of the Act. The activities or areas which 

may be designated as matters of state interest are identified 

in the Act. While the commission* in the trial court* urged 

that counties had a duty to designate after formal request 

by the commission* the commission now is persuaded that 

such an interpretation of the Act is not appropriate. The 

commission agrees that the decision of whether or not to des­

ignate after formal request by the commission is discretion­

ary so long as that decision is supported by the record 

develoDed in the county designation hearing. Thus*the county 

may be compelled to hold a hearing to consider designation 

if the commission makes a formal request pursuant to section 

A37(l)(a) of the Act* but the county is not compelled to 

make the designation unless the weight of the evidence re­

quires such a decision.

If a county does not designate a matter upon which 

the commission has requested a hearing* the commission may 

seek judicial review which shall be by a trial £j£_n£>v£ pur­

suant to section 407(l)(c).

- 6 -



B. Section 407(l)(c) of the Act is 
presumed to be constitutional*

It is well-settled in Colorado that statutes are pre­

sumed to be constitutional* J.QdQSQD_yi_Di^is.iQD_Ql_£lDUlQX-

5 J B D t »--- C o l o * _____« 550 P*2d 334 ( 1976)* Also* the court's

duty is to construe the statute so as to be constitutional*

185 Colo. 132* 526 P.2d 139 (1974).

To overcome this presumption of constitutional valid­

ity* the county must prove that section 407(l)(c) of the 

Act is unconstitutional "Deyond a reasonable doubt*" Ĥ r.r.j.5 

¥ A_d££.k£ri, 185 Colo. 39, 52 1 P.2d 766 ( 1974), with "clear 

and convincing evidence*" Sundance Hill$ v* bpard pf Qounty 

L2!Dmi££iQQ£L£, 188 Colo. 32, 329, 534 P.2d 1212 ( 1975).

C* Trial d£_nQyQ review of agency 
decisions may be conducted in a consti­
tutional manner.

The trial court in this case ruled that the statutory 

provision in section 407(l)(c) providing for trial d£_QQyL2 

review is unconstitutional, apparently on the theory that 

courts are only allowed to review the record of administra­

tive actions* To do otherwise would overtax the court's 

facilities, in the trial court's view* By not identifying 

the key factors that can maxe judicial review of an adminis­

trative or legislative action unconstitutional, the court 

did not apDly the correct analysis in evaluating the consti­

tutionality of the statute* The real question is what type 

of decision is the court required to make*

One of the salient checks and balances built into the 

relationship between the judicial and executive branches of 

government is judicial review of administrative agency deci­

sions. Such review has long been upheld as a constitution­

ally proDer exercise of judicial authority*

Q£QY£r_£_Sal£_Lak£_R2iIrQad_£QmpSQx_¥*_£hi£2gQi_fiiiLling£2n
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£._QuiQ2*_RailL2ad_£.Q!I!e3Q*. 64 Colo. 229. at 232-234. 171 P.

74 (1918); i t 2Lk_yx _«j.£kaL£l» 321 U.S. 288» at 309-310. 64 

S. Ct. 571 . 88 L. Ed. 733 (1944); and &2L ¥£¥_Ya _£L££!I!2D *

397 F .2d 600 ( 10th Cir. 1968 ).

The trial d£_Q2Y.2 authorized in section 407(l)(c) of 

the Act only goes to the source of facts upon which the 

court bases its review of the county's orders. When provid­

ing a specific statutory appeal from an agency decision, 

the legislature may limit the facts for judicial review to 

the record before the agency; or the court may be authorized 

to engage in limited additional fact-finding; or the court 

may be authorized to conduct a new hearing. The purpose is 

still tne same —  to provide facts for the court's decision. 

However, the 2auL2£ of facts does not determine the nature 

of the 22ULt£&_£l£2i2i2Q» which is the key to the constitu­

tional issue.

If the cojrt is required to substitute its judgment 

for the agency's, there may be a violation of tne constitu­

tional requirement of separation of powers. As long as the 

evidence upon which the court bases its decision was before 

the agency, the court will not be substituting its judgment 

for the agency. If the court relies on evi oence which was 

not presented to the agency* the court should remand the 

issue to the agency for its consideration of the new evi­

dence.

The trial court did not cite any authorities for the 

proposition that trial d£_n2¥.2 review of adm i n i st rat i ve 

agency decisions is inherently unconstitutional. Trial d.£

QCy.2 review has been uoheld in many occasions, particularly 

where the legislature has specifically provided for J2£_ngyg 

review by statute. It32n!P22Q_S£»_£2i2rasj£_£LQU0^£t£

wQ!D!DiS.£.i2Q. ___ C o l o . _____* 575 P.2d 372 (1978); £ung_mg£ 1_3Q2

¥a._k2lQL3a2_G£Qyn£!«2l£i:_C.Q!D2LLi$.iQ!i* 171 Colo. 487, 468 P*2d 

835 (1970). S££_£l£2 UQi££P_Si3l£i_¥A_£ii:2i_£ily_!i3£.L2QUi

- 8 -



aaa^* 386 U.S. 361, 368-369, 87 S. Ct. 1088, 18 L. Ed. 2d 

151 (1967); 211 N.W.2d 133, 138-139

(Iowa, 1973); and Si£Dl_YA_Q£El£Li!!}£Oi_Ql_M£ltQI._¥£tli£l££’

229 Dr. 543, 368 P.2d 386 (1962). Moreover, other Colorado 

statutes provide for ££_n£V£ judicial review of agency deci­

sions. ig£ C.R.S. 1973, 10-3-413(1)(a ) and 813(1) (Insurance 

Commissioner); 34-60-113 (Oil and Gas Commission); and 

37-90-115(4) (Ground water Commission).

Wnile some decisions upholding the constitutionality 

of d£_QQYQ review limit the application to review of quasi­

judicial decisions, that is not constitutionally necessary. 

Colorado courts have directly applied statutory requirements 

for d£_Q£YQ trial to review of other types of discretionary 

actions. In Kuii2££_YA_W£ll_Qan£££_CQn££I¥2iiQQ_A£.£Q£.iatiQQ, 

176 Colo. 119, 490 P.2d 268 (1971), this court reviewed a 

trial d£_QQYQ conducted by the water court of a challenge 

to groundwater regulations as applied to the South Platte 

River. C.R.S. 1973, 37-90-115(4) provides for a d£_QdYQ 

review of the regulation. a review was conducted, apparently 

without question as to its constitutionality. However, the 

court made it clear that the regulations being reviewed 

were presumed to be valid until snown otherwise by a pre­

ponderance of the evidence. 176 Colo, at 138.

In a review under this Act, the trial court should con­

duct a trial d£_QQYd to determine if the decision made by 

the county commission not to designate is shown to be invalid 

by a preponderance of the evidence. It should remand the 

issue to the county if the evidence demonstrating the inva- 

1 idity was not presented to the county.

Thus, the statutory provision for a trial d£_n£vQ can 

and should be interpreted as being constitutional. It will 

be helpful if this court will set forth the standard of 

review and procedures which a trial court should apply in 

situations such as this which call for a review of

- 9 -



administrative actions

ARTICLE V, SECTION 35 OF THE COLORADO 
CONSTITUTION IS NOT VIOLATED BY THE 
STATUTORY PROVISION ALLOWING A STATE 
AGENCY TO REQUEST A COUNTY TO HOLD A 
HEARING.

A. Article V* section 35 of the Colo­
rado Constitution does not prohibit 
the legislature from delegating to a 
state agency authority with respect 
to municipally owned facilities which 
are located entirely outside the ter­
ritorial limits and jurisdiction of 
the municipalities.

11 .

The trial court foundt in essence* that state agencies 

(except the Public Utilities Commission when regulating elec­

tricity sold to users living outside a municipality) are pro­

hibited* by article 5* section 35 of the Colorado Constitu­

tion* from asserting authority over municipal facilities or 

functions. This is so even if the facility or function is 

operated outside the municipal boundaries and* consequently* 

the customers will not have any method for protecting their 

rights since they will not be electing the officials respon­

sible for the regulatory decisions.

This decision by the trial court is directly contrary 

to the reasoning behind City pf LpvelanQ y. Ppfrlic Utilities

Q Q m m i i ^ i Q Q * ___ C o l o . _____* 580 P.2d 381 ( 1978) where this

court ruled that article V* section 35 of the constitution 

does not prohibit the Public Utilities Commission from exer­

cising jurisdiction over municipally-owned utilities which 

are located outside municipal boundaries. The same rationale 

was applied to municipally-owned transportation systems.

Lil¥._aDd_£.QyQtX_Qi-Q£Q¥£L-¥A-ElUkli£-U;Liliti£S._C.Qn}0li5.SjL£ia» 

IB1 Colo. 38* 507 P.2d 871 (1973).

The following language from joygland v* Public U j i l i- 

tiei_QQCmj.i5.jLaQ is instructive:

- 1 0 -



In HQlj£Qk£« this court in construing 
article V* section 35 of the Colorado 
Constitution* considered its historical 
background and the mischiefs against 
it which it was intended to guard*
There we stated that the intention 
of the framers of the constitution 
had been to prevent legislative inter­
ference in •'municipal matters*" which 
"properly fall within the domain of 
local self-government." After noting 
that the fixing of rates to be charged 
by a lighting plant owned and operated 
by a municipality is a municipal func­
tion* tne court observed that super­
vision of municipally-owned utilities 
is unnecessary since the customers 
are citizens of the municipality and 
can protest oppressive rates or poor 
management by recalling city officials 
or voting them out of office at an 
elect ion.

In C.iL¥_Q£_LaQ}2L» the court used this 
observation to distinguish the case 
of non-resident customers of munici­
pally-owned utilities* who have no 
more voice in the management of the 
utility than have customers of pri­
vately owned and operated utilities.
Consumers without an opportunity to 
control the utility need the protection 
of the PUC to prevent oppressive rates.

580 P • 2d at 38<*.

This court has consistently applied sound reasoning 

in determining that regulation of municipal matters conducted 

outside of the municipal territorial limits is not prohibited 

by article V* section 35. This reasoning is essential in 

order to provide a mechanism for conflict resolution between 

customers who are not residents of the municipality and the 

municipally-controlled entity. To decide that such reasoning 

is sound as applied to PUC electricity rate decisions but 

not to any other similar action by a state agency would be 

ludicrous.

B. The actions of the Land Use Commis­
sion do not violate article V* section 
35 of the Colorado Constitution.

- 1 1 -

First* it is important to note that the commission 

agrees with the arguments made below that counties have dis-



cretion in deciding whether to designate matters of state 

interest* The commission's action pursuant to section 407(l)(a) 

of the Act can only require that a designation hearing be 

held and that the record set forth the oasis for the county's 

decision* Thus* all that occurs under this Act is that the 

Land Use Commission identifies certain areas or activities 

and requires the LQUOL* to hQ]_d_s_h£3LiQ3 to consider desig­

nation of those areas or activities as matters of state 

interest* Merely requiring a to hold a hearing cannot

Dossibly result in the commission having the "power to make* 

supervise or interfere with any iDunitj.ca.1 improvement* money* 

property or effects ••• or perform any municipal function 

wnatever." Article 5* section 35, Colorado Constitution*

Such a ruling would defy all reasoning*

However* the broad scope of the court's ruling also 

•nay have a disastrous effect on the ability of counties to 

operate under this Act because counties also constitute spe­

cial commissions in relation to municipal property* The 

trial court attempted to distinguish counties from the com­

mission on the grounds that counties are created by the con­

stitution and* therefore* cannot constitute a "special c o m ­

mission"* However* the Public Utilities Commission is cre­

ated in the constitution* yet this court has found it to be 

a "special commission" subject to this constitutional pro­

hibition in certain instances*

III.

THE ACTIONS OF THE LAND USE COMMISSION 
DO NOT VIOLATE ITS ORGANIC ACT, C.R.S. 
1973, 24-65-101, ET SEQ.

The Tower court found that the commission violated 

section 105 of the Act by making a designation request*

The commission's request that the county hold a hearing to 

consider the designation of certain matters as being of
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statewide interest does not enhance or diminish the power 

and authority of municipalities? counties or the PUC with 

regard to public utilities* Holding such a hearing also 

will not be inconsistent with any order? rule or directive 

issued by the PjC with respect to public convenience or 

necessity* Clearly? the Act contemplated that there could 

be some county regulation of major facilities of a public 

utility as it is identified as an activity of state interest* 

Moreover? section 407 of the Act authorizes the commission 

to m a k e this designation request. Surely this request? 

which clearly follows the procedures established by the 

Act? does not violate the Act*

I V.

THE INTERGOVERNMENTAL AGREEMENT BETWEEN 
THE PLATTE RIVER POWER AUTHORITY AND 
THE BOARD OF COUNTY COMMISSIONERS OF 
LARIMER COUNTY IS AN UNCONSTITUTIONAL 
DELEGATION OF ZONING AUTHORITY, AND 
IS CONTRARY TO ARTICLE XIV? SECTION 
18(2}(A ) OF THE COLORADO CONSTITUTION,
C.R.S. 1973? 29-1-203(1), AND C.R.S.
1973? 30-28-116.

A. Why the commission challenged the 
"Intergovernmental Agreement*"

Prior to August 25? 1977? the commission and the county 

engaged in informal discussions about the adequacy of the 

county's land use regulations to cover the impact of the pro­

posed "Rawhide Project" of PRPA? as well as other future 

power plants* The county decided to utilize an "Intergovern­

mental Agreement" as the mechanism for regulating the "Rawhide 

Project?" rather than apply regulations through either the 

county zoning authority or through the authority provided 

in the Act* Thus? on October 25? 1977? the county and PRPA 

signed an "Intergovernmental Agreement" (f» 58)* The com­

mission? however? believed that the "Intergovernmental Agree­

ment" was not legally valid in this instance* Thus? the com­

mission formally requested the county to designate matters
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of state interest because the commission believed it to be 

the only legally valid alternative to zoning through which 

land use regulations could be appl ied to PRPA#

The county responded to the commission *s formal request 

to designate the three matters of state interest by adopting 

three orders (one for each of the three matters of state 

interest involved) which failed to designate a matter of 

state interest (ff* 15* 18 and 21)* In each of the orders* 

the county concluded that PRPA was the major* if not the 

sole project which was covered by the designation request*

Tne county further concluded that they need not designate 

any of the three matters of state interest as they related 

to the "Rawhide Project" because the "Intergovernmental 

Agreement" provided adequate controls* The commission sought 

review of the "Intergovernmental Agreement" in this action 

because of its belief that it is an invalid contract and con­

stitutes an impermissible basis for refusing to designate 

matters of state interest* as well as for the reasons noted 

above# PRPA* a party to the contract and a defendant to 

the action* moved for summary judgment on the issue of the 

validity of the contract#

The trial court incorrectly held that article XIV* 

section I8(2)(a) of the Colorado Constitution and C.R.S*

1973* 29-1-203(1) do not require that both parties to the 

"Intergovernmental Agreement" must have power to perform 

the functions or areas the contract addresses and that the 

agreement does not constitute illegal contract zoning#

B* The "Intergovernmental Agreement" 
constitutes an illegal surrender of 
the county's zoning authority.

The basic test for determining whether a local govern­

ment has improperly surrendered its zoning power was stated 

by the Colorado Supreme Court in Xing's Mill Homeowners
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AiilQj._*A_£tii¥_a!_M££t!DiQ£i£r>___ C o l o . _____t 557 P.2d 1186*

at 1191 (n. 10) (1976):

We recognize ... that municipalities 
may not by contract or otherwise sur­
render their governmental* legislative 
or police p o w e r s •

The court contrasted this type of illegal action from 

the "Power to impose conditions on rezoning /which/ is an 

exercise of the police power and /which/ are valid as long 

as they are reasonably conceived." 557 P.2d at 1191.

Tnis holding is in line with the general rule that gov­

ernmental entities "cannot confer public powers upon others* 

nor delegate legislative powers; nor can powers conferred 

upon* or which appertain* or properly belong* to any office 

or department be surrendered or transferred and be performed 

by others .... Hence* all contracts which interfere with 

the legislative or governmental functions of the municipality 

are absolutely void." 10 McOuillin* Mynitip3l_LQ.rcQr.ai.j_yn£* 

sec. 29.07 (1977).

Applying the KiQgls._M j_]_l rule to the "Intergovernmental 

Agreement*" it is clear that the proposed contract represents 

the "surrendering" of Larimer C o u n t y ’s zoning authority in 

several respects.

1. The focus of almost all of the "whereas clauses" 

in the contract is on county approval of PRPA's special use 

permit application and on land use considerations generally* 

indicating that the subject of the agreement is land use 

regulation* an exercise of the county's zoning authority 

(ff. 58-60).

2. The context in which the contract was entered 

also supports this conclusion* in that PRPA had applied for 

special use approval under the county's zoning regulation 

and this agreement is to guide and determine all further 

county decisions on that application. In this connection* 

two "whereas clauses" (the 6th and 11th; ff. 59 and 60)
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recite that PRPA applied for a use by special review permit? 

sought conceptual or conditional approval of that application 

to justify further expenditures of funds? and the county 

conceptually approves the application "by the execution of 

this agreement#" Such conceptual approval enables PRPA to 

"proceed with detailed studies necessary for final action 

on the Rawhide Project."

3. The final "whereas clause" says that the contract 

establishes a procedure for public review of the Rawhide 

Project? a procedure that would normally be found in the 

county land use regulations (f. 60).

4. The statutory authority of the county recited 

in the first "whereas clause" and the description of that 

authority are limited to land use enabling acts (f. 58).

5. The operative paragraphs of the contract partic­

ularly relate to land use regulations:

a. PRPA agrees to "supplement its application 

for use by Special Review" to qualify for? in essence? a 

one-stop permit application procedure for all further county 

land use approvals. This "procedure" in effect amends the 

county zoning regulations for PRPA (ff. 60 and 61).

b. PRPA also agrees to pay a fee to the county? 

ODtain otner government permits for the plant? and submit ad­

ditional environmental information. Again? this amounts to

an amendment to the county zoning regulations by contract 

( f . 61).

c. PRPA agrees to "comply with and abide by 

reasonable land use conditions and actions of Larimer County 

in reviewing the Rawhide Project" (f. 62).

6. These agreements oy PRPA would not be partic­

ularly troublesome if it were not for the following contrac­

tual commitments made by Larimer County: The county agrees 

to "grant Approval or Conditional Approval of Platte River's 

Supplemented Application" if the county "determine/s/ whether
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the standards set forth hgx£j_Q and the evaluation criteria 

set forth in attachment 'B* hereto have been m e t ” (emphasis 

a d d e d ) (f . 62 ) •

This arrangement unquestionably constitutes illegal 

contract zoning* The countyt by contract? has agreed to 

approve a land use proposal on the basis of standards set 

out in the contract? not according to the standards or proce­

dure in the county's land use regulations? standards and 

procedures with which the land use proponent otherwise would 

have to comply? outside the scope of its statutory authority* 

Moreover? the "Intergovernmental Agreement” modifies the 

county zoning resolution for PRPA? in violation of C*R*S*

1973? 30-28-116* Thus? the "Intergovernmental Agreement” 

is u!tLa_yi££i and is void and unenforceable* 10 McOuillin?

QPi__SLit.i? sec. 29*10? at N. 66? pp. 252-253 ( 1966 Rev.

Vol*); kil¥_Q f _EQgl£w2Q3_Yi_R.±Q£lg_£i_t!Q£21 150 Colo* 4 34?

374 P*2a 360 (1962); Swedlund v* Denver Joint Stock Land 

£ank? 108 Colo. 400? 407-408? 118 P.2d 460 (1941).

It was this conclusion which led the commission to 

request designation by the county. The commission feared 

that a land use regulation premised on an illegal "Inter­

governmental Agreement" would leave county and state resi­

dents unprotected. The commission otherwise has no disagree­

ment with the terms of the agreement*

C* The trial court erred in its inter­
pretation of article XIV? section 
18(2)(a) of the Colorado Constitution 
and C.R.S. 1973? 29-1-203.

The "Intergovernmental Agreement" is purportedly based 

on C.R.S. 1973? 29-1-201? et seg.? and 29-10-101? et s e q . 

and section 18? article XIV of the Colorado Constitution.

$.££ page 3? agreement? exhibit h ; f. 60.

Without reciting the full text of each provision? the 

critical requirement in each is that the intergovernmental
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contract may extend only to matters which are "lawfully 

authorized to each of the cooperating or contracting units*" 

Article XIV* section 18(2)(a)* Colo* Const* and C.R.S. 1973* 

29-1-203(1). The provisions of C.R.S. 1973* 29-20-105* spe­

cifically addressing intergovernmental contracts for land 

use matters* is similarly subject to this constitutional 

and statutory limitation. while this contract authority per­

mits governmental entities to share responsibilities* it 

does not permit governmental bodies to expand upon their 

authority by contract*

Both the constitution and statutory provisions provide 

that intergovernmental entities may agree "to provide any 

function* service or facility lawfully authorized to £2 £.h 

of the cooperating or contracting units" (emphasis added).

Tne trial court found that each does not mean both* there­

fore* the "Intergovernmental Agreement" is valid* However* 

the definition of "each"* and case law appl ication and common 

usage of the word "each" demonstrate that the intended mean­

ing of "each" is that all entities signing the contract 

must be lawfully authorized to conduct all of the matters 

covered in the contract. United States v* Rosenwasser* 323 

U.S. 360* 363, 65 S. Ct. 295, 296* 89 L* Ed. 301 (1945); 

and £i3£kls._Latf_DiC.tiQh^rx* fourth edition* "each", at 597.

If the "Intergovernmental Agreement" does constitute 

illegal contract zoning and is an "ultra vires" contract* 

it should be found to be void and unenforceable by this 

court.

LQULLU^IQNl

The issues before this court are complex* and of extreme 

importance. The commission believes that the applicable 

law clearly requires this court to rule as follows:

I. Find that trial review of the c o u n t y ’s
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failure to designate after formal request by the commission 

is not unconstitutional and the review should be to determine 

whether the preponderance of the evidence supports the coun­

ty's decision.

2. Find that the commission's action and the statu­

tory provisions under which the commission is acting do not 

violate article V, section 35 of the Colorado Constitution 

to the extent that they affect municipally-owned facilities 

located outside the boundaries of the municipalities.

3. Find that the intergovernmental agreement between 

the county and PRPA is legally invalid* void and unenforce- 

abl e.
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L£RIIFILAI£_QF_i£R*lk£

This is to certify that I have duly served the within 

APPELLANT'S OPENING BRIEF upon all parties herein by deposit­

ing copies of same in the United States mail* postage pre-

Dai d» at Denver* Colorado this clay of ____

1979* addressed as follows:

Arthur March* J r . t Esq. Lynn A. Hammond* Esq.
P.0. Box 999 P.0. Box 701
Ft. Collins* CO 80522 Loveland* CO 80537

Atty. for City of Atty. for City of
Fort Collins Loveland

Ralph S. Josephsohn* Esq Gregory A. white* Esq.
Civi Center Complex Babcock C White* P.C.
Longmont* CO 80501 211 E. 7th Street

Atty. for City of P.0. Box 5
Lonqmont Loveland* CO 80537

Atty. for Town of
George H. Hass Estes Park
P.0. Box 1606
Fort Collins* CO 80522 Bryand Blakely* Esq.

Asst. County Attorney Timerline L Horsetooth Road
For the County of Fort Collins* CO 80521
Larimer* CO Atty. for Platte River

Power Authority
John wittemyer* Esq. 
p •0• Box 1990 
B o u 1der * CO 80306

Atty. for Platte River 
Power Authority
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