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APPELLANT®*S OPENING BRIEF

INTRODULTION

This brief is submitted on behalf of the CLolorado
Land Use Commission in support of their position that the
decision of the district court in and for the County of
Larimery issued on August 29y 1978y in the above-captioned
mattery incorrectly held that de_povo review of administra-
tive decisions is unconstitutionals that article Vy section
35 of the Colorado Lonstitution prohibits the Colorado Land
Use Commission from requesting that counties designate a mat-

ter of state interesty and that the intergovernmental agree-



—————

ment is not void (ffe 175-191)e 0On September 64 1978y ColoO-
rado Land Use Commission, plaintiff below, filed a motion

to alter or amend the judgment which was denied by the dis-
trict court on December l4y 1978 (ffe 210-212).

In this briefy the parties will be referred to as fol-
1ows: the appellants Colorado Land Use Commissiony as ®"com-
mission™; appelleesy Board of County Commissioners and the
individual members thereofs, collectively as "county"; appelleess
the four citiesy collectively as “the municipalities"; and

appellees Platte River Power Authorityy as "PRPA."

2TATEMENY _QOF THE CASE_AND FALTS

The facts of the case were stipulated by the parties
(ffe 163-169)y and are summarized heree On August 26,y 1977,
Dy unanimous votes the commission adopted resolutions for-
mally requesting the countys pursuant to CeReSe 1973,
24-6541-407(1l)(a)s to designate as activities of statewide
interesty the site selection and construction of major facil-
ities of 3 public utilityy site selection and development
of solid waste disposal sitesy and efficient utilization of
municipal and industrial water projects in Larimer Countye
The resolutions are attached as exhibits Ay B and C to the
complaint (ffe. 12y 13 and l4)e The area proposed for desig-
nation encompasses all of the unincorporated area of Larimer
Countye

The formal request was made in accordance with section

1-4-202y Colorado Land Use Commission proceduressy after con-
sideration of a staff report dated May 20y 1977y and consid-
eration of recommendationsy commentse and materials submitted
by local governments involved and by interested persons at
public meetings conducted on May 27e 1977+ and August 26,
1977y pursuant to proper noticee

The county published notice of a hearing to consider
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the commission's formal requesty and on October 25 1977
held a public hearing in response to the formal requeste.
At the conclusion of said hearings the county issued orders
failing to designate the three matters of state interest
and failing to adopt guidelines or regulations therefor
under the provisions of CeRaSe 1973y 24-65.1-101y et_seg*
The county®s ordersy including minority reports from one
county commissionery are attached as exhibits Dy Ev Fy and
G to the complaint (ffe 15y 18y 21 and 24)e

&t its regularly scheduled monthly meeting held Decem-
ber 164 19774y the commission considered oral and written
statementss recommendations and commentsy including requests
from the Boards of County Commissioners in wWeld and Grand
Counties that the siting of power plants in Larimer County
be designated a matter of state interestes By an unanimous
vote of the commission members presenty the commission voted
to seek judicial review of the county's failure to designate
or adopt guidelines or regulations for the three matters of
state intereste

Particularly subject to the formal designation request
is the Rawhide Energy Project of the Platte River Power
Authority (PRPA)e PRPA was established by the municipalities
for the purpose of constructings and operating electric
generating plants anc transmission systemse

PRPA s a power authority and an electrical utility
established as a separate governmental entity by the munici-
palities pursuant to the provisions of'C.R.S. 1973, 29-1-204
(as amended)s to supply their wholesale power and energy re-
quirementse A copy of the 0Organic Contract dated June 17,
1975y establishing PRPA, together with amendments thereto
and municipal proceedings in connection therewithy are attached
as exhibit AA to the PRPA motion for summary judgment (fe

83-147).



The board of PRPA authorized preliminary and develop-
mental work to determine the feasibility of the Rawhide
Energy Project (Rawnide Project})e The Rawhide Project is
proposed to be located on an approximately 2000-acre site
in an unincorporated area of Larimer Countyes with a potential
ultimate generating capacity of 750 megawatts of powere
Related transmission facilities are also being planneds.

As part of the Rawhide Projectsy PRPA plans to construct
water facilities designed to deliver and utilize up to 4+500
acre feet of water per year for use in the generation of
electric power when the generating capacity of the Rawhide
Project is 230 megawattse.

Site selection and development by PRPA already planned
for in conjunction with and as part of the Rawhide Project
are solid waste disposal sites necessary for the disposal
of fly ash and other solid wastes from the generation of
electric power by the Rawhide facilitye

In connection with the site location and construction
of the Rawhide Projecty PRPA and the county entered into
the “Intergovernmental Agreement" attached as exhibit H to
the complaint (fe S8)e

For several months prior to August 25y 1977y the com-
mission discussed and considered on an informal basis numer-
ous issues related to the proposed Rawhide Project in tarimer
Countye. Included among the issues under consideration andag
discussion at that time was the proposed "Intergovernmental
Agreement® between PRPA and the countys

During its meeting of August 26y 1977y the commission
received and thoroughly considered various statements and
other evidence concerning the "Intergovernmental Agreement™
entered into between PRPA and the county on August 25¢ 1977.
At this same meetings the commission accepted legal advice
from its counsel that the "Intergovernmental Agreement" was
not legally valide This advice and the other evidence about
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the agreement were part of the basis upon which the commis-

ston decided to issue 3 formal request to Larimer County to

designate the three matters of state interest involvede.

The Rawhide Project is one of the types of facilities encom-

passed within the commission's formal designation requeste
Paragraphs 13 through 22 of the first amended complaint

set forth some of the reasons why the proposed matters are

of state interest, why the designations will be beneficial

and the dangers of not making tne designations (ffe 31-35).

The commission is not seeking a stay at this time but

will do so pursuant to section 4C7(1)(c) of the act whenever
necessary to prevent any person from engaging in development
or conducting an activity which would interfere with the con-

sideration of designating and regulating the matters of

statewide itnterest as proposed Dy the commissSiOne

SUMMARY QF THE_ ARGUMENT

l1e The statutory requirement for a trial de novo
of the county commissioners® decision not to designate mat-
ters of state interest is constitutional.

2e Article Vy section 35 of the (olorado Constitu~-
tion is not violated by the statutory provision allowing a
state agency to request a county to hold a hearinge.

3. The actions of the Land Use Lommission do not
violate its Organic Acty LeReSe 1973y 24-65-101ly et seq.

4 The intergovernmental agreement between the
Platte River Power Authority and the Board of County Commis-
sioners of Larimer County is an unconstitutional delegation
of zoning authoritys and is contrary to article XIVs section
18(2)(a) of the Colorado Lonstitutiony CeReSe 1973¢ 29-1-203(1),

and CeReSe 1973, 30-28-1l6.



ARGUMENT
I.

THE STATUTORY REQUIREMENT FOR A TRIAL

DE NOVO OF THE COUNTY COMMISSIONERS®

DECISION NOT TO DESIGNATE MATTERS OF

STATE INTEREST IS CONSTITUTIONAL.

A. The role of countiesy tne land

use commission and the courts in deter-

mining whether to designate matters

of state intereste.

Under the l1and use statutesy CeReSe 1973 24-65.1-101,
et_segs (hereinafter referred to as the "Act")s counties
mays on their own initiatives or shally pursuant to a request
by the commissions hold a designation hearing and then may
designate matters of state interesty pursuant to sections
301 and 407(l)(a) of the Acte The activities or areas which
m3y be designated as matters of state interest are identified
tn the act. wWhile the commissionsy in the trial courts urged
that counties had a duty to designate after formal request
by the commissionsy the commission now is persuaded that
such an interpretation of the Act i1s not appropriates The
commission agrees tnat the decision of whether or not to des-
irgnate after formal request by the commission is discretion-
ary so long as that decision is supported by the record
develoned in the county designation hearinge Thusethe county
may be compelled to hold a hearing to consider designation
1f the commission makes a formal request pursuant to section
457(1)(a) of the Acts but the county is not compeliled to
make the designation unless the weight of the evidence re-
quires such a decision.
If a8 county does not designate a matter upon which

the commission has requested a hearings the commission may
seek judicial review which shall be by a trial de_novo pur-

suant to section &40T7(1l)(C)e



Be Section 407(1)(c) of the Act is
presumed to be constitutionale.

It is well-settled in Colorado that statutes are pre-

sumed to be constitutionale Johnson_y. Division_of Employ=

menty ___ Colo.

——a—t 550 Pe2d 334 (1976)e AlsOs the court's

duty is to construe the statute so as to be constitutionale

Meyver_ve Putnams 185 Colos 132y 526 Pe2d 139 (1974).
To overcome this presumption of constitutional valig-
itys the county must prove that section 407(1)(c) of the

Act is unconstitutional "peyond a reasonable doubts" Harris

Ye _Heckerss 185 Coloe 39y 521 Pe2d 766 (1974)y with "clear

and convincing evidence«" Sundange _Hills_ ve_Bboard of County

Lommissigonersy 188 Coloe 32y 329 534 Po2d 1212 (1975)e

Ce Trial de_novo review of agency
decisions may be conducted in a consti-
tutional manner.

The trial court in this case ruled that the statutory
provision in section 407(1)(c) providing for trial de_noyQ
review is unconstitutional, apparently on the theory that
courts are only allowed to review the record of administra-
tive actionse To do otherwise would overtax the court’s
facilitiesy in the trial court's viewe By not identifying
the key factors that can make judicial review of an adminis-
trative or legislative action unconstitutionaly the court
did not apnly the correct analysis in evaluating the consti-
tutionality of the statutee The real question 1S what type
of decision is the court required to makee.

Jne of the salient checks and balances built into the
relationsnip between the judicial and executive branches of
government is judicial review of administrative agency dect-
sionse Such review has long been upheld as a constitution-
ally proper exercise of judicial authoritye. 3e€€3 €sgs9
Denver_&_Salt_Lake Railroad Company_ ve Chicagos Burlington
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£_QuinCy Rajlroad_Companys 64 Coloe 229y 3t 232-2344 171 Pe
T4 (1918); Stark_ye Wigkards 321 UeSe 288y at 309-310, 64
Se Lte 571y 88 Le Ede 733 (1944); and Garvey vs Freemany
397 Fe2d 600 (10th Cire 1968}

The trial de_povo authorized in section 407(1l)(c) of
the Act only goes to the source of facts upon which the
court bases its review Oof the county's orderse. When provid-
ing 38 specific statutory appeal from an agency decisiony
the leqgislature may limit the facts for judicial review to
the record before the agency; or the court may be authorized
to engage in limited additional fact-finding; or the court
may be authorized to conduct a3 new hearinge The purpose s
still tne same -~ to provide facts for the court's decisiOne
Howevery the gpurgce of facts does not determine the ngture
of the ¢goyrt's_decisionsy which is the key to the constitu-
tional issue.

If the court is required to substitute 1ts judgment
for the agency'ss there may be a violation of tne constitu-
tional requirement of separation of powers. As long as the
evigence upon which the court bases its decision was before
the agencys the court will not be substituting its judgment
for the agencye If the court relies on evigence which was
not presented to the agencyy the court should remana the
issue to the agency for its consideration of the new evi-
dencee

The trial court did not cite any authorities for the
proposition that trial de_povo review of administrative
agency decisions is inherently unconstitutionale Trial de
npv) review has been upheld in many occasionsy particularly

where the legislature has specifically provided for de_novo

review by statutee Sees_esgey Ihompson_ve (olorado Groundwater

Lommissions ___ Coloe ___y 575 Pe2d 372 (1978); Fundingsland
ve_Colorado Groungwater Lommissiony 171 Coloe 487y 468 Pe2d

835 (1970). See_2alsQ United States ve First (ity National

-8-
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Banke 386 UeSe. 361y 368-369, 87 S. Cte 1088, 18 L. Ede 2d
151 (1967); Wilson-Sipclair_ye Griggse 211 N.w.2d 133, 138-139
(loway 1973); and Stebl_vy. Department_of Motor ¥enhiclese
229 Or. 543, 368 P.2d 386 (1962). Moreovery other Colorado
statutes provide for de_novo judicial review of agencCy dect -
sionse Sge CeReSe 1973, 10-3-413(1)(a) and 813(1) (Insurance
Commissioner); 34-60-113 (Di1 and Gas Commission); and
37-90-115(4) (Ground Water Commission)e

wnile some decisions upholding the constitutionality
of de_noyo review limit the application to review of quasi-
judicial decisionsy that is not constitutionally necessarys
Colorado courts have directly applied statutory requirements

for de_novp trial to review of other types of discretionary

actionse. In KuijDer_ vs_ Well QOwners_Conseryation_Associatione

176 Coloe 119y 490 Pa2d 268 (1971)s this court reviewed a
trial de _novo conducted by the water court of a challenge

to groundwater regulations as applied to the South Platte
Rivere CeReSe 19739 37-90-115(4) provides for a de_novo
review of the regulation. & review was conducteds apparently
without question as to its constitutionalitye HOwevery the
court made it clear that the regulations being reviewed

were presumed to be valid until snown otherwise by a pre-
pongerance of the evidence. 176 L0l0s at 138.

In 3 review under this Acty the trial court should con-
duct a trial de_ngovyo to determine if the decision made by
the county commission not to designate is shown to be invalig
by a preponderance of the evidencee. It should remand the
tssue to the county if the evidence demonstrating the inva-
lidity was not presented to the countye.

Thuse the statutory provision for a trfal de_novgo can
and should be interpreted as being constitutionalese It will
be helpful if this court will set forth the standard of
review and procedures which 3 trial court should apply in
situations such as this which call for a de_poyo review of

-Q-



administrative actionse.

Ile
ARTICLE Vy SECTION 35 OF THE COLORADO
CONSTITUTION IS NOT VIOLATED BY THE

STATUTORY PROVISION ALLOWING A STATE

AGENCY TO REQUEST A CDUNTY TO HOLD A
HEARING.

Ae Article V, section 35 of the Colo-
rado Lonstitution does not prohibit
the legislature from delegating to a
state agency authority with respect
to municipally owned facilities which
are located entirely outside the ter-
ritorial limits and jurisdiction of
the municipalitiesa
The trial court foundy, in essencey, that state agencies
(except the Public Utilities Commission when regulating elec~
tricity sold to users living outside & municipality) are pro-
hibitedsy by article 54 section 35 of the Colorado Constitu-
tione from asserting authority over municipal facilities or
functionse This is so even if the facility or function is
operated outside the municipal boundaries ands consequently,
the customers will not have any method for protecting their
rights since they will not be electing the officials respon-
sible for the regulatory decisionse
This decision by the trial court is directly contrary
to the reasoning behind Lity of {oveland ve Public Utilities
Commissionsy ___ Coloe ___v 580 Pe2d 381 (1978) where this
court ruled that article Vv, section 35 of the constitution
does not prohibit the Public Utilities Commission from exer-
cising jurisdiction over municipally-owned utilities which
are located outside municipal boundariese The same rationale
was applied to municipally-owned transportation systemse.
City_and County of Denver ve. Public Utilities Commissions
181 Colo. 38y 507 Ps2d B71 (1973).
The following language from Loveland ve Public Utili=

ties Lommissign is instructive:
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In Holyokes this court in construing
article v, section 35 of the Colorado
Constitutiony, considered its historical
background and the mischiefs against
it which it was intended to guarde.
There we stated that the intention

of the framers of the constitution

had been to prevent legislative inter-
ference in "municipal matters," which
"properly fall ~ithin the domain of
local self-government." After noting
that the fixing of rates to be charged
by a lighting plant owned and operated
by a municipality is a municipal func-
tions tne court observed that super-
vision of municipally-owned utilities
iS unnecessary since the customers

are citizens of the municipality and
can protest oppressive rates or poor
management by recalling city officials
or voting them out of office at an
electione

In City of _Lamars the court used this
observation to distinguish the case

of non-resident customers of munici-
pally-owned utilitiess who have no

more voiCe in the management of the
utility than have customers of pri-
vately owned and operated utilitiese.
Consumers without an opportunity to
control the utility need the protection
of the PUC to prevent oppressive ratese

530 Pe2d at 384.

This court has consistently applied sound reasoning
tn determining that regulation of municipal matters conducted
outside of the municipal territorial limits is not prohibited
by article Vs section 35. This reasoning is essential in
order to provide a mechanism for conflict resolution between
customers who are not residents of the municipality and the
municipally-controlled entitys To decide that such reasoning
is sound as applied to PUL electricity rate decisions but

not to any other similar action by a state agency would be

ludicrouse

Be The actions of the Land Use Commis-
sion do not violate article Vy section
35 of the Colorado Constitutione
Firstey it is important to note that the commission

agrees with the arguments made below that counties have dis-
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cretion in deciding whether to designate matters of state
interest. The commission®s action pursuant to section «07(1)(a)
of the Act can only require that a designation hearing be

neld and that the record set forth the basis for the county's
decisione Thuse all that occurs under this Act is that the
Land Use Commission identifies certatn areas Or activities

and requires the county to hold 3 bhearing to consider desig-
nation of those areas or activities as matters of state

intereste Merely requiring a8 ¢ounty to hold a hearing cannot

supervise or interfere with any punicipal improvements, moneys

|

| Possibly result in the commission having the "power to m3akey
l

l property or effects ese oOr perform any municipal function
whnatevere." Article 5y section 35, Colorado Constitutione

| Such a8 ruling would defy all reasoninge.

) Howevers the broad scope of the court's ruling also
may have a disastrous effect on the ability of counties to

Operate wunder this Act because counties 3lso constitute spe-

cial commissions in relation to municipal propertye The

trial court attempted to distinguish counties from the com-
mission on the grounds that counties are created by the con-
stitution andy therefores cannot constitute a "special com-
mission"s rHowevery the Public Utilities Commission is cre-
ated 1n the constitutions yet this court has found it to be

a "special commission® subject to this constitutional pro-

hibition in certain instancese

I11.
THE ACTIONS OF THE LAND USE COMMISSION
DO NOT VIOJOLATE ITS ORGANIC ACTe CeReSe
1973, 24-65-101, ET SEQ.
The lower court found that the commission violated
section 105 of the Act by making a designation requeste

The commission®s request that the county hold a hearing to

consider the designation of certain matters as being of

-12..



statewide interest does not enhance or diminish the power
and authority of municipalitiess counties or the PUC with
regard to public utilitiese Holding such a hearing also
will not be inconsistent with any ordery rule or directive
issued by the PUC with respect to public convenience or
necessitye Clearlys the Act contemplated that there could
be some county regulation of major facilities of a public
utility as it is identified as an activity of state intereste
Moreovery section 407 of the Act authorizes the commission
to make this designation request. Surely this requesty
which clearly follows the procedures establishedg by the

Acte does not violate the Acte.

Ive.
THE INTERGOVERNMENTAL AGREEMENT BETWEEN
THE PLATTE RIVER POWER AUTHQORITY AND
THE BUARD OF COUNTY COMMISSIONERS OF
LARIMER COUNTY IS AN UNCONSTITUTIONAL
DELEGATION OF ZONING AUTHORITY, AND
IS5 CONTRARY TO ARTICLE XIVse SECTION
18(2)(A) OF THE COLORADG CONSTITUTION,
CeRaSe 19731 29'1‘203(1)' AND CeReSe
1973, 30-28-116.
A. Why the commission challenged the
"Intergovernmental Agreementes"

Prior to August 25y 1977 the commission and the county
engaged in informal discussions about the adequacy of the
county®s land use regulations to cover the impact of the pro-
posed "Rawhide Project" of PRPAy as well as other future
power plantse The county decided to utilize an "Intergovern-
mental Agreement® as the mechanism for regulating the "Rawhide
Projectes™ rather than apply regulations through either the
county zoning authority or through the authority provided
in the Acte Thusy on October 25¢ 1977y the county and PRPA
signed an "Intergovernmental Agreement™ (fe 58)es The com-
missions howevers believed that the "Intergovernmental Agree-
ment” was not legally valid in this instances Thusy the com-

mission formally requested the county to designate matters

_13-



of state interest because the commission believed it to be
the only legally valid alternative to zoning through which
land use regulations could be applied to PRPA.

The county responded to the commission’s formal request
to designate the three matters of state interest by adopting
three orders (one for each of the three matters of state
interest involved) which failed to designate a matter of
state interest (ffe 15y 18 and 2l)e In each of the ordersy
the county concluded that PRPA was the majory if not the
sole project which was covered by the designation requeste
The county further concluded that they need not designate
any of the three matters of state interest as they related
to the "Rawhide Project" because the "Intergovernmental
Agreement® provided adequate controlse. The commission sought
review of the "Intergovernmental Agreement"™ in this action
because of its belief that it is an invalid contract and con-
stitutes an impermissible basis for refusing to designate
matters of state interesty 3s well as for the reasons noted
AbOVee PRPAsy @ party to the contract and a defendant to
the actiony moved for summary judgment on the issue of the
validity of the contracta

The trial court incorrectly held that article XIV,
section 18(2)(3a) of the Colorado Constitution and CeRaSe
19734y 29-1-203(1) do not require that both parties to the
“"Intergovernmental Agreement™ must have power to perform
the functions or areas the contract addresses and that the

agreement does not constitute illegal contract zoninge

Be The "Intergovernmental Agreement"”
constitutes an illegal surrender of
the county's zoning authoritye
The basic test for determining whether a local govern-
ment has improperly surrendered its zoning power was stated
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Ass®ns_ve Lity of Westminsters ___ Coloe ___9+ 557 Pe2d 1186
at 1191 (ne 10) (1976):

We recognize ... that municipalities

may not by contract or otherwise sur-

render their governmentaly legislative

or police powerse

The court contrasted this type of illegal action from
the "Power to i1mpose conditions on rezoning /which/ s an
exercise of the police power and /which/ are valid as long
as they are reasonably conceivede” 557 Pe2d a8t 119le

Tnis holding is in line with the general rule that gov-
ernmental entities "cannot confer public powers upon others,
nor delegate legislative powers; nor can powers conferred
upons or which appertains or properly belongsy to any office
or department be surrendered or transferred and be performed
Dy others seee Hencey all contracts which interfere with
the legislative or governmental functions of the municipality
are absolutely voide®™ 10 McQuilline, Municipal_(orporationse
SeCe 2907 (1977).

Apoplying the King's_Mil)l rule to the "Intergovernmental
Agreements” it is clear that the proposed contract represents
the "surrendering"” of Larimer County®'s zoning authority in
sevaral respectses

le The focus of almost all of the "whereas cliauses"
in the contract ¢s on county approval of PRPA's special use
permit application and on land use considerations generallyy
tndicating that the subject of the agreement is land use
regulations an exercise of the county's zoning authority
(ffe 58-60).

2. The context in which the contract was entered
also supports this conclusiony, in that PRPA had applied for
special use approval under the county's zoning regulation
and this agreement is to guide and determine all further
county decisions on that applicatione In this connection,

two “"whereas clauses™ (the 6th and 1llth; ff. 59 and 60)
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recite that PRPA applied for a use by special review permity
sought conceptual or conditional approval of that application
to justify further expenditures of fundss and the county
conceptually approves the application "py the execution of
this agreements" Such conceptual approval enables PRPA to
“"oroceed with detailed studies necessary for final action

on the Rawhide Project."

3. The final "whereas clause" says that the contract
establishes a procedure for public review of the Rawhide
Projecty a procedure that would normally be found in the
county land use regulations (fe 60)e

4« The statutory authority of the county recited
in the first "whereas clause" and the description of that
authority are limited to land use enabling acts (f. 58).

5« The operative paragraphs of the contract partic~-
ularly relate to land use regulations:

ae PRPA agrees to "supplement its application
for use by Special Review" to qualify fory in essencey a
one-stop permit application procedure for all further county
land use approvalse This ®"procedure” in effect amends the
county zoning regulations for PRPA (ffe 60 and 61)e

be PRPA B3lso agrees to pay a fee to the county,
obtain otner government permits for the plante and submit ad-
ditional environmental informatione AQgainsy this amounts to
an amendment to the county 2oning regulations by contract
(fe 6l)e

Ce PRPA agrees to "comply with and abide by
reasonable land use conditions and actions of Larimer County
in reviewing the Rawhide Project” (fs. 62)e

6. These agreements py PRPA would not be partic-
ularly troublesome if it were not for the following contrac-
tual commitments made by Larimer [ounty: The county agrees
to "grant Approval or Conditional Approval of Platte River's
Supplemented Application" if the county “determine/s/ whether
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the standards set forth herein and the evaluation criteria
set forth in attachment °*B’ hereto have been met"™ (emphasis
added) (fe 62)e

This arrangement unguestionably constitutes illegal
contract zoninge The countys by contract, has agreed to
approve a land use proposal on the basis of standards set
out i1n the contracts, not according to the standards or proce-
dure in the county's land use regulationsy standards and
procedures with which the land use proponent otherwise would
have to complys outside the scope of its statutory authoritye
Moreovers tha "Intergovernmental Agreement” modifies the
County zoning resolution for PRPA, in violation of CeReSe
1973, 30-28-116« Thuss the "Intergovernmental Agreement"
is ultra _vires and is void and unenforceablees See 10 McQuillin,
QDe__Cites S€Ce 294104 at Ne 66+ pPPe 252-253 (1966 Reve
Vole); Ciry of Englewood vs Ripple &L_Howes 150 Coloe 434,
374 Pe2a 360 (1962); 3Swedlund ve Qenyer_ Joint S5Stogck Lgnd
Banks 108 Coloe 400y 407-408y 118 Pe2d 460 (1941)e

It was this conclusion which led the commission to
request designation by the county. The commission feared
that a land use requlation premised on an i1llegal "Inter-
governmental Agreement" would leave county and state resi-
dents unprotected. The commission otherwise has no disagree-

ment with the terms of the agreemente

Ce The trial court erred in i1ts inter-
pretation of article XIvse section
18(2){a) of tne Colorado Constitution
and CeReSae 1973y 29-1-203.
The "Intergovernmental Agreement™ is purportedly based
On [ eRaSe 19734 29-1-201+s gt _s€Qesy and 29-10-101y oL _5€Qs
and section 18s article XIV of the Colorado Constitutione
See page 3y agreementy exhibit H; fe 60.
Without reciting the full text of each provisions the

critical requirement in each is that the intergovernmental
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contract may extend only to matters which are "lawfully
authorized to each of the cooperating or contracting unitse®
Article XIVy section 18(2)(a)y Coloe Conste and CeReSe 1973y
29-1-233(1l)e The provisions of CeReSe 1973y 29-20-105+ spe-
cifically addressing intergovernmental contracts for land

use mattersy iS Similarly subject to this constitutional

and statutory limitatione. while this contract authoraty per-
mits governmental entities to share responsibilitiesy 1t

does not permit governmental bodies to expand upon their
duthority by contracte.

Both the constitution and statutory provisions provide
that intergovernmental entities may agree "to provide any
functions service or facility lawfully authorized to eagh
of the cooperating or contracting units”™ (emphasis added).
Tne trial court found tnat each does not mean both, there-
fores the "Intergovernmental aAgreement" is valide HOwevery
the definition of "each'", and case law application and common
usage of the word "each" demonstrate that the intended mean-
ing of "each" is that all entities signing the contract
must be lawfully authorized to conduct all of the matters
covered in the contracte Uniteg States ve Rosenwassery 323
UeSe 360+ 363y 65 Se Cte 2959y 296y 89 Le Ede 301 (1945);
and Black's Law Dictipnarys fourth editions "each", at 597.

If the "Intergovernmental Agreement"™ does constitute
illegal contract zoning and is an "ultra vires" contracte
it should be found to be void and unenforceable by this

courte

CONCLUSIQON

The issues before this court are complexy and of extreme
importances The commission believes that the applicable
law clearly requires this court to rule as follows:
le Find that trial de_novo review of the county's
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failure to designate after formal request by the commission
is not unconstitutional and the review should be to determine
whether the preponderance of the evidence supports the coun-
ty's decisione.

2« Find that the commission's action and the statu-
tory provisions under which the commission is acting do not
violate article Vs section 35 of the Colorado Constitution
to the extent that they affect municipally-owned facilities
located outside the boundaries of the municipalitiese

3« Find that the intergovernmental agreement between
the county and PRPA is legally invalids void and unenforce-

ablee

FOR THE ATTORNEY GENERAL
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