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No. 79 SA 90 

IN THE

SUPREME COURT 

OP THE

STATE OF COLORADO

)
MELVIN BELL, ) Appeal from tfc

) D is t r i c t  Court
P e t it io n e r , A ppellant, ) Weld Countv

)
v . )

)
ERNEST D. BOWER, S h e r r iff )

o f  Weld County ) Honorable
) HUGH H. ARNOLD

Respondent-Appellee• ) Judge.

REPLY TO ANSWER BRIEF

INTRODUCTORY STATEMENT

The p e tition er-A p p e lla n t, Melvin B e ll ,  was con v icted  o f  second 

decree sexual assau lt in  Weld County, Colorado on July 20, 1977(see 

record  in  People v ,  B e l l ,  C olo . App., No. 77-89$, 173-7$. 223, 1038),

on the ba s is  o f  con trad ictory  and f a l s i f i e d  evidence o f  two 16-year o ld  

e i r l s  that s o l i c i t e d  a r id e  from the p e t it io n e r  in  Cheyenne, Wyoming, the 

p e t it io n e r  was urged t o  d rive  to  a remote area by one o f  the g i r l s ,  Sexual 

in tercou rse  was performed w ith  the consent o f  a l l  p a r t ic ip a t in g  p a r t ie s , 

nothing that occured was a re su lt  o f  fo r c e  nor in tim id a tion . The p e t it io n e r , 

p r io r  to  the t r i a l  had entered a p lea  o f  ’’ g u ilty ” to  fe d e ra l charges under 

the Mann A ct as a r e s u lt  o f  p lea  bargaining, on the same incident(P eople 

v . B e ll ,  C olo . A pp ,, No. 77-89$, f f .  23$ -3 7 ), and is  now serving the fed era l 

and s ta te  o f  Colorado sentences. The p e t it io n e r  request that th is  Honorable 

Court vacate h is  Colorado con v iction  on the basis  that he was improperly 

removed from fe d e ra l custody by Colorado agents.
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SUMMARY OF ARGUMENT

The d i s t i c t  court erred in  dism issing the p e t it io n  f o r  a. w rit o f  

habeas corpus, because they claimed that i t  was untimely f i l e d  and a 

p e t i t io n  fo r  a w rit  o f  habeas corpus is  never untimely

ARGTTMENT

THE DISTRICT COURT ERRED IN DISMISSING 
THE PETITION FOR A WRIT OF HABEAS CORPUS 
BECAUSE SUCH A WRIT IS NEVER INEFFECTIVE 
BECAUSE OF UNTIMELY FILING.

The P e t it io n e r  was by admission o f  the respondent in  fed e ra l custody

in  Wyoming at the time o f  h is a rrest  by Colorado agent* . His claim  that

he was kidnapped is  supported by the i l l e g a l  and in v a lid  war rant (E xh ib it A ),

which d id  not nor does not authorize the a rrestin g  o f  the p e t it io n e r  in  any

p la ce  outside o f  Colorado. R espective o f  i t s  in correctn ess  the Colorado

co n v ic t io n  is  in v a lid . And a ls o  because o f  den ia l o f  access t o  the court

back in  March o f  1977, by v ir tu e  o f  the courts ignoring o f  that p e t it io n

and den ia l o f  th is  subsequent p e t it io n  f o r  r e l i e f  by that same cou rt.

Under most s ta tu te s , t o  co n stitu te  the 
crime o f  kidnapping i t  is  s u f f i c ie n t  
i f  there is  an asporation  o f  the in ju red  
party w ithout any l awful warrant or auth
o r it y  th e re o f, w ith the in ten t o f  imprison
in g  or s e cre tin g  the v ic t im  without author
i t y  o f  law.

K eith  v  S ta te , 120 Fla 8JU7, 163 So 136.

Although an o f f i c e r  who makes an a rre st  
in  good fa ith  and under a warrant cannit 
be found g u ilty  o f  kidnapping* th is  pro
t e c t io n  extends only to  a rrests  w ith in  
h is  ju r isd iction ^

C o llin s  v . F r isb ia  (CA6 Mich) 189 F2d i;6U, revd on other grounds 3h2 US 

519* 96 L ed 5 h l, 72 S Ct 500, reh den 3k3 US 937, 96 L ed 13Ut, 72 S Ct 

768 , "No matter how depraved or v ie iou s  a person may be , the Lindberg 

Law is  v io la te d  i f  he is  se ized  and f o r c ib ly  brought from one sta te  to  

another by p o l ic e  o f f i c e r s  a ctin g  beyond th e ir  t e r r i t o r ia l  ju r is d ic t io n .
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A p e t it io n  fo r  w rit  o f habeas corpus should contain  a statenant o f

the fa c ts  th a t con sitd te  the i l l e g a l  r e s t r a in t , HcAvoy v Jones, llt9 Neb 613,

31 NW 2d 7U0 as d id  the p e titio n e rs  p e t i t io n .  The statement should co n s is t

o f  d ir e c t  averments o f  u ltim ate fa c t s ,  as does the p e t it io n e rs  p e t it io n ,

Cramer v Washington, 168, US 12li, U2 L ed U07, 18 S Ct,

A general averment o f  detention  
contrary to  the co n stitu tio n  and 
law3 is  a con clu sion  o f  law.

Kohl v  Lehlback, 160 US 293, kO L ed U32, 16 S Ct 30U.

In other words t o  e n t it le  the ap p lican t to  the w r it , there must bs 

at le a s t  a prima fa c ie  showing in  the a p p lica tio n  that detention  or con

finem ent is  unlawful* In other words the p etition er-A p p ellan t is  e n t i t l 

ed t o  the great W rit o f  Habeas Corpus*

A court w i l l  not ex ce rc ise  .lu r isd ic t io n  which rests  upon serv ice  

o f  p rocess  on a defendent who has been decoyed, en ticed , or induced 

t o  come with in  the co u r t ’ s reach by any fa ls e  represen tation , d e c e it fu l 

con tr ivan ce , or wrongful device  fo r  which the p la in t i f f  is  responsible*

3 ir o  v  American Express Co. 99 Conn 95, 121 A 280, 37 ALR 1250. The 

basis  o f  th is  i s  not that the court d id  not acquire ju r is d ic t io n , but 

th at i t  should abstain  from ex ercis in g  ju r is d ic t io n  in  view o f the un fa ir  

manner in  which i t  was procured* Zenker v  Zenker, l6lNeb 200, 72 NW 2d 

809.

CONCLUSION

The judgement o f  the d i s t r i c t  cou rt should be overturned, ru led 

against and n u ll  and v o id . The p etition er-A p p ellan t should be and prays 

that th is  cou rt grants h is  p e t it io n  fo r  the great w rit  or orders the 

d i s t r i c t  court to  do s o .

PRO SE

__ 'ix IL ._______________________________
M elvin B e ll, P e t it io n e r , Appellant 
1 9 7 l6 -lli8 , B-Uni$
P. 0 . Box W 
Lompoc, CA. 93^38
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C E R T IF IC A T E  OF SE R V IC E

I  ile lv in  B e ll do hereby c e r t i fy  th at pursuant t o  the laws o f  perjury 

and the United S tates o f  America that on th is  /  ip day o f  May 1979 » I  

mailed a copy o f  the fo rg o in b  document t o  Lynn Ford, 6798 A ssistant A ttor

ney General o f  Colorado, t o  the fo llow in g  address, S tate  Services Build

ing 152£ Sherman S tre e t, Denver, Colorado 80203*

PRO SE

T rfu liruru__£ kJJL ___________
Melvin B e ll ,  P etition er-A p p ellan t 
19716-11*8- B-Unit 
P. 0 , Eox W 
Lompoc, CA. 931*38



£ . h ' , l i t  A
F O R M  5 9 5  A W A R R A N T  F O R  A R R E S T  O F  O S F E N D A N T  U P O N  I N F O R M A T I O N  —  D I S T R I C T  C O U R T

STATE OF COLORADO 

Countv of VrSLD_____
WARRANT

PEOPLE OF THE STATE OF COLORADO 
vs.

MELVIN DONALD BELL

In the District Court of the 
County o f---- WELD-----------------------
Criminal Action No.. -©272-

ShEUF'r'S OFFICE wm CQ.. COlC 
RfC EIVEO

FEB i  - 1377
p ■»

THE PEOPLE OF THE STATE »»E < O' o,;ADO iu
TO: Any person authorized to execute warrants within the State of Colorado, Greetings:

You are hereby commanded to arrest. MELVIN DONALD BELL
(Name)

and bring him without unnecessary delay before the District Court in and for the County of

.--------------Held___ .____________________ Colorado, to answer an information charging him with

____________________ SrecriAT. A SSAU LT TN THE FTB ST ni?P,7?F.E ( ? - 3 ) __________________________ ___________________

In violation of C. R. S. 1973 ; 18-3-402

Bail fixed by the Court in the amount of $ 10,000.00.... (Said Bond, Bail or Recognizance 
to be approved by the Clerk of this court.) (Bond returnable 02-07 -77 , 9:30 a .m .-D iv, I I I )
Dated Jan u ary  3 1 . 1 977____________________ fa) CQNNELLO / /

Deputy Clerk

STATE OF COLORADO 

County o f______________
RETURN OF SERVICE

I duly served the within warrant by arresting, 

as required therein, on_____________________________ ., 19.
(Name)

Deputy Sheriff

Service - - - - %
Mileage, - -* - - $ ( s )

:i

ijReturn, - - - - % Sheriff

Total, - - - $ Ey j l
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