University of Colorado Law Review

Volume 92 | Issue 4 Article 11

Fall 2021

Making the Critical Moves: A Top Ten in Progressive Legal
Scholarship

Jorge L. Esquirol

Follow this and additional works at: https://scholar.law.colorado.edu/lawreview

b Part of the Legal Education Commons

Recommended Citation

Jorge L. Esquirol, Making the Critical Moves: A Top Ten in Progressive Legal Scholarship, 92 U. CoLo. L.
REv. 1079 (2021).

Available at: https://scholar.law.colorado.edu/lawreview/vol92/iss4/11

This Article is brought to you for free and open access by the Law School Journals at Colorado Law Scholarly
Commons. It has been accepted for inclusion in University of Colorado Law Review by an authorized editor of
Colorado Law Scholarly Commons. For more information, please contact lauren.seney@colorado.edu.


https://scholar.law.colorado.edu/lawreview
https://scholar.law.colorado.edu/lawreview/vol92
https://scholar.law.colorado.edu/lawreview/vol92/iss4
https://scholar.law.colorado.edu/lawreview/vol92/iss4/11
https://scholar.law.colorado.edu/lawreview?utm_source=scholar.law.colorado.edu%2Flawreview%2Fvol92%2Fiss4%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/857?utm_source=scholar.law.colorado.edu%2Flawreview%2Fvol92%2Fiss4%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholar.law.colorado.edu/lawreview/vol92/iss4/11?utm_source=scholar.law.colorado.edu%2Flawreview%2Fvol92%2Fiss4%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:lauren.seney@colorado.edu

MAKING THE CRITICAL MOVES: A TOP

TEN IN PROGRESSIVE LEGAL
SCHOLARSHIP

JORGE L. ESQUIROL*

INTRODUCTION oiitiiuiininienrneeteenaetetessstiosssrosnsssssasnarnssasssossansensas 1080
I THE POLITICAL ECONOMY OF CRITIQUE ........vvevveennnnn.. 1084
A. Hegemony and Intellectuals............cccccccovvvvieenncn 1086
1. Hegemony ....ccccevvvireveiiieniiicieieneeeenieiececieininns 1088
2. Intellectuals....ccooeoeiiieeriiiiiereeee e, 1091
3. Takeaway from Gramsci.......cccooouevveeeeeeereeeenennn. 1094
B. Latin American Legal Studies .............ccccuvveeeeeenn.. 1097
C. The Contemporary United States.............ccueeeeeeeen. 1101
1I. CRITICAL MOVES.. .ottt ettt et e eee e e 1104
A. A Critical Methodology? ........cccoeevueiiiiioinicciiinnns 1105
B. Putting on the MoUves ..........cccccouveeeveeniivcenianiiininnnn 1107
1. Gaps, Conflicts, and Ambiguities..................... 1107
2. Dark Sides, Blind Spots, and Unintended

Negative Consequences...........cccceeeeeeunrveerennnnn 1110
3. Strategic Essentialism ......c..ccccceeeviiiiieiiinnnnnn. 1112

4. Intersectionality, Rotating Centers/Shifting
Bottoms, and Taking a Break............cccccooneee. 1113
5. FLPPING ..ot 1116
6. Disaggregating Multiple Meanings.................. 1117
7. Style and Sensibility .......cocccvveeiiiiiiiiiiiinnn, 1120
8. The Politics of Private Law......ccccccccceeiiiiiinnnnnin. 1122
9. Background Rules .....ccccouvmiiiiiiiiiiii. 1124
10.Distributional Analysis..........cooeeeviiivriiiniiinennn. 1125
CONCLUSION ..ot tit ittt e rereeeiee et e esseasemsenaseeensaeneseneeenseasns 1127

*Professor of Law, Florida International University College of Law. Many thanks
to all the talented scholars cited in these pages that inspired this paper.



1080 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 92

Good people say that we must not flee, that to escape is not
good, that it isn't effective, and that one must work for re-
forms. But the revolutionary knows that escape is revolution-
ary—uwithdrawal, freaks—provided one sweeps away the so-
cial cover on leaving, or causes a piece of the system to get lost
in the shuffle.

— Gilles Deleuze & Felix Guattari (1977)1

INTRODUCTION

If comparative law has any one thing to say to legal theory,
it is that legal constructs are epistemically situated enterprises.
Concepts—and critiques—take different meanings depending on
their community of reference. No doubt, extensive legal similar-
ities exist throughout the world. There are numerous trans-
plants and borrowings as well as colonial and neo-colonial impo-
sitions of law. Yet, beyond surface similarities, effective
meanings can vary considerably. Members of a given interpre-
tive community create the conceptual and relational associa-
tions that make particular sense to them.

Accepting this point means there is no singular path for-
ward for either construction or critique. They both vary accord-
ing to situational understandings. This observation is not lim-
ited to comparisons of very different societies, in which the
concept of law itself may vary. It equally stands with respect to
historically related legal communities. For example, property re-
lations in a given place may be confined to identifying an indi-
vidual owner with absolute rights. Yet, elsewhere in the same
legal tradition, property law may impose affirmative duties on
holders—Ilike requirements to cultivate rural land or build hous-
ing on urban lots. Similarly, originalist constitutional interpre-
tation may be quite convincing in some contexts—definitively
demonstrating the founders’ intended resolution of novel consti-
tutional questions. In other places, with not dissimilar constitu-
tional regimes, originalism may be completely irrelevant or im-
possible to reconstruct meaningfully in the opinion of
mainstream commentators.

1. GILLES DELEUZE & FELIX GUATTARI, ANTI-OEDIPUS: CAPITALISM AND
SCHIZOPHRENIA 277 (Robert Hurley et al. trans., Univ. of Minn. 10th ed. 2000)
(1977).
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Critiques also metabolize differently across places. They in-
tersect situated understandings and radiate relative effects. A
law-and-society critique of legal informality in development de-
bates, for example, may support comprehensive land titling for
urban squatters. But it also reinforces the discourse of absolute
property rights, in the past synonymous with restrictions on de-
veloping-state economic planning and more extensive redistri-
butions of land. An anti-imperialism critique of governance fem-
inism in international law may duly discredit humanitarian
military intervention but has the unintended consequence of re-
inforcing discriminatory gender attitudes on the ground. In sum,
not only is the object of critique highly situational but the modes
of critique equally present choices of politics and tactics. Select-
ing one critical move, rather than another, is not an inconse-
quential matter.

The selection of a particular critique may best be under-
taken by focusing on the context. This “context of critique”—that
I am highlighting—is not the general law-in-context notion in
which law influences and is, in turn, influenced by society. Ra-
ther, it refers to the distinct fields (in law and beyond) consti-
tuted by more or less shared references and an identifiable po-
litical space with consequential stakes. Its boundaries can
coincide with national legal communities, but its scale may ex-
tend both broader or narrower.2 Across these contexts, individ-
ual critiques have varying degrees of traction depending on the
epistemic characteristics and state of play of the situation. Some
critiques are, unsurprisingly, more intelligible and penetrating
than others. And, they may be more or less attuned to engender-
ing societal receptiveness toward progressive causes. Moreover,
critiques in one context may produce quite different effects in
another. A locally effective critique may produce overwhelm-
ingly adverse geopolitical effects. Or, conversely, a commonplace
critique in a transnational context may undermine some hard-
won gains locally.

Over recent decades, progressive legal scholars have con-
spicuously developed an identifiable repertoire of “moves” or
critical strategies. It is not as if these moves were concertedly
planned. They are more the product of ongoing dialogue and, in

9. The use of a term like this is not meant to overstate its solidity in the world.
It is merely a rhetorical convention—a working concept to try to delimit in succinct
terms a phenomenological space.
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some cases, sustained collaboration. Some are commonly at-
tributed to certain individuals. Others are widely diffuse within
progressive scholarship in general. The types of moves I have in
mind are intellectual operations performed on legal texts. For
example, pointing out the gaps, conflicts, and ambiguities in le-
gal doctrine: on any given point, doctrine may hold itself out as
objective and neutral but is—in fact—filled with political prefer-
ences and possibly regressive effects. Or describing the dark
sides of generally well-regarded legal regimes and institutions:
the dark side of human rights law, for example, may be its re-
ductionism of too many experiences to the stereotype of victims
and victimizers. Or a distributional analysis of winners and los-
ers: rules and institutions often distribute resources in opaque
ways, projected as neutral or even win-win. Yet, if only the “los-
ers” could see what they are in fact losing, they may be less in-
clined to support it. And a variety of other such strategies.

This Essay sketches out some of the more common moves.
They can be recognized within a wide variety of scholarship. My
list is not by any means a comprehensive bibliography. Nor is it
a search for origins. Rather, I describe some examples with only
a smattering of citations. Other observers will likely identify ad-
ditional moves and provide different illustrations. The exercise
has as a first objective simply to lay out the moves. Listing them
like this is useful, as a general matter, to more easily identify
and track how they are deployed. My more important point, how-
ever, is that these critical moves are not interchangeable across
different contexts-of-critique. Which ones we choose in particu-
lar settings matters. They themselves are part of the interven-
tion—and not just the generic means to unseat an established
concept, position, or identity. While all may be useful in produc-
ing cogent challenges, some may generate more collateral dis-
cursive effects than others. That is, some critical moves may
have negative unintended intertextual effects that make their
use, in a particular setting, less worthwhile overall. Addition-
ally, some may be wasted efforts because they will predictably
not get much traction. Others may be outright counterproduc-
tive when examined in light of a particular environment.

In the effort here, I draw on the work of early twentieth cen-
tury Italian political theorist Antonio Gramsci. Faced with grow-
ing fascism in his country in the 1920s, Gramsci placed great
importance on the work of organic intellectuals. Progressive po-
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sitions could prevail only by engaging the consciousness of ordi-
nary people. His Prison Notebooks suggest a means to identify
the right moves intellectuals can make. He recommends hewing
closely to situated understandings. Flashes of “good sense”
among society should be identified and turned against the dif-
fuse “common sense” constructed by liberal bourgeois ideology
and exploited by fascism, in his day. The discussion below takes
Gramsci as our guide, at least part way, in navigating ascendant
reactionary hegemony and the counteracting role of progressive
critique.

Certainly, there are moments in which liberal legalism’s
fantasies need to be thoroughly routed—in whatever way possi-
ble. Faced with a fascist leader pretending to operate within the
rule of law, the mask of liberal legality may need to be com-
pletely torn off. Still, there are numerous run-of-the-mill fanta-
sies that liberal legalism harbors in its regular course of opera-
tions. In most instances, these are only selectively challenged by
progressive scholars—most often to achieve a particular pur-
pose, reform, redirection, rethinking, or imagining of other alter-
natives.3 It is at these moments that the means of critique, or
the moves chosen, are most relevant to the intervention.

My reflection on this topic also draws inspiration and exam-
ples from the discursive domain of Latin American legal studies.
That region is no stranger to radical critique—even by main-
stream commentators. In fact, radical critique is the main-
stream. That is, rather than mass producing affirmative legiti-
mation of law, most Latin Americanists widely embrace de-
legitimating critique about liberal legalism in Latin America.
This makes for the textually lopsided situation wherein main-
stream accounts—from an English-language and global perspec-
tive—press searing condemnations of liberal legalism in Latin
America while pulling their punches when it comes to the global
North. This scenario serves as an example, for purposes here, of
the different contexts of critique addressed in more detail below.

3. There is no doubt that determined critics may prefer to bring the entire
edifice down wherever liberal legalism may be found, even if totalitarianism is not
impending. For them, it may camouflage too many sleights of hand, resulting in an
irredeemably unjust legal order. Some other alternative—whether explicitly de-
fined or otherwise—may in all cases seem preferable. Still, the extensive amounts
of ideological legitimation, at least in legal communities like the United States,
make law’s total ideological demise unlikely to happen. At least, that has been the
case until recently in this country.
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tions for protected classes or, at least, that they serve as evi-
dence of illegal discrimination—but never provide a presump-
tive defense.

Another example comes from the field of international law.
The UN Charter promotes peace, not war. To that end, it outlaws
military intervention in the affairs of other states. In 1993, the
Security Council, in the name of non-intervention, maintained
an arms embargo on Bosnia, then under attack by Serbia. The
embargo proactively consisted of collective state action, military
force to implement it, delivery of humanitarian supplies, a no-
fly zone, and patrol of safe areas.138 This appears an awful lot
like intervention. In fact, this purported “non-intervention” can
itself be said to constitute unlawful intervention under the UN
Charter.139 The flip consists of recognizing that “the traditional
doctrine . . . is inadequate to describe justifications of current
policy.”140 The doctrine instead “oscillates” to its opposite: inter-
national intervention in the name of non-intervention and a
newly-developed humanitarian justification—at the same time
denying arms to Bosnia to defend itself.

6. Disaggregating Multiple Meanings

Probably the classic example cited for this move is Wesley
Hohfeld’s 1913 article on rights.141 Progressive scholars fre-
quently cite him. His point was that both legal scholars and
judges are often guilty of sloppy thinking when using legal
terms.142 The term “rights,” for example, is often employed with-
out regard to the fact that its authors may mean different things
by it. It is sometimes used in probably its most intuitive sense:

188. See Nathaniel Berman, Between Alliance and Localization: Nationalism
and the New Oscillationism, 26 N.Y.U. J. INT'L L. & POL. 449, 474 (1994); see also
id. at 490 (“[T]he so-called ‘non-intervention’ stance, developed in Spain and carried
forward with the arms embargo and humanitarian aid in Bosnia, is an intervention
requiring Chapter VII authorization.”).

139. Seeid. at 490-91.

140. Id. at 475.

141. See generally Wesley Hohfeld, Some Fundamental Legal Conceptions as Ap-
plied in Judicial Reasoning, 23 YALE L.J. 16 (1913).

142. For a contemporary Hohfeldian opus applied to “legal doctrine,” see PIERRE
SCHIAG & AMY J. GRIFFIN, HOW TO DO THINGS WITH LEGAL DOCTRINE 8, 30 (2020)
(“We would very much like to help nudge the state of the art in judicial opinions
beyond its present condition. . . . We collect the various terms to show the import of
these major distinctions.”).
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that its holder has a legal entitlement to something that is mir-
rored by the duty of others to respect that. This is, however, only
one of its possible meanings. Sometimes the term is inaccurately
used to mean a privilege or a power or an immunity. These all
signify different types of legal relations among parties with dif-
ferent degrees of entitlements and burdens. Separating the
meanings out 1s not only an act of analytical clarity but also an
intervention that may shift or distribute the legal allocations of
discretion and resources.

This approach is a model for many similar interventions.
The move can be used with respect to almost any concept in any
particular institutional setting. It can be used to enumerate the
various meanings of things like legal doctrine, sovereignty, the
provocation defense, rule of law, informality, and others.143 Its
most effective use shows the different meanings deployed within
a single text or institution or across a whole field of thought. The
use of multiple meanings may demonstrate the text or reasoning
is ambiguous, contradictory, misleading, or all of these. It re-
veals how reasoning may be cobbled together in a way that does
not hold up to greater scrutiny. In other words, this move is a
tool of textual deconstruction.

The concept of “legal informality” is a good example. What
we mean by the term may include a broad range of things from
housing to employment to social relations. It takes a somewhat
different meaning in each case. For example, labor informality
may mean working without a formal work contract, getting re-
munerated below legal limits, working independently without a
license or permit, doing illegal work or child labor, or variations
on these conditions.144 In contrast, housing informality may

143. See, e.g., Matthew Craven & Rose S. Parfitt, Statehood, Self-Determination,
and Recognition, in INTERNATIONAL LAW 177, 189-95 (Malcom Evans ed., Oxford
Univ. Press 5th ed., 2018) (shifting the meaning of “states” in international law:
“The key observation here, however, is not simply to note the pervasiveness of a set
of contradictory undercurrents that underpin the legal formation of statehood in
international law, but to note that many of these contradictions were to appear for
a particular reason—that this was the means by which European statehood could
be globalized and made the universal mode of political organization and emancipa-
tion.”); Aya Gruber, A Provocative Defense, 103 CAL. L. REV. 273, 278-92 (2015)
(dissecting multiple states of mind underlying provocation defense in criminal law);
SAMUEL MOYN, THE LAST UTOPIA: HUMAN RIGHTS IN HISTORY (2010) (distinguish-
ing the modern foundational basis for human rights thinking from conceptually dif-
ferent historical groundings).

144. See, e.g., Yugank Goyal, Responsibilization Through Regulatory Intermedi-
aries in Informal Markets: Examining the Governance of Prostitution in India, REG.
& GOVERNANCE 1-16 (2020), https://doi.org/10.1111/rego.12298
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mean not complying with building or housing codes, squatting
on another’s private property or state land, living in substand-
ard housing, or other such meanings.145

More importantly, “informality” may also mean quite differ-
ent things conceptually. In the legal field, it can stand as a eu-
phemism for illegality; a grey area when it occurs on state land
or adverse possession context; administrative violations of build-
ing and housing codes; occupant or state discretion in patrolling
rights to use; and a variety of other things. For example, the act
of squatting, in a given jurisdiction, may be both informal and
illegal. Or, it can possibly be something short of criminal but
nonetheless inconsistent with existing laws. Moreover, the con-
cept of informality may simply reference discretion within the
law by government officials or private actors—as in, not formally
prescribed one way or another within the law. This sense of in-
formality can mean, for example, the wide margin of discretion
extended to public prosecutors or the police. The law allows wide
zones of discretion for these individuals, and many other such
interstices exist for all sorts of public officials. All of this may be
legitimately labeled “informality,” and these different meanings
may even be contemporaneously used and confused in a single
text.

Referring to one of its meanings in one place and a different
one in others in the text obfuscates the true point. It may even
make a position or text sound coherent when it is not. For exam-
ple, the drive against informality of all sorts sponsored by some
economic-development writing often fails to see the wide
amounts of informality-as-discretion existing in formal law. A
scholarly intervention employing the “disaggregating multiple
meanings” move could map these different meanings out, and
possibly demonstrate that the war against informality every-
where is misplaced. Rather, the better questions would be
where, and to whom, “informality” should be assigned.

Another good example is the expression “rule of law.” Its
multiple meanings may be serially deployed, in shifting ways, to

[https:/perma.cc/U487-6EZN]; Laura Porras, The Limits of State Labour Law: Its
Inability to Protect the Working Poor in Bogotd, 20 REVISTA DE ANTROPOLOGIA Y
SocIoLoGiA 29-30 (2018) (Colom.) (“[T]he inapplicability of State labour law is def-
initely compensated by the increase of local regulation. . . . The assumption that
both lawyers and economists make when arguing that the informal labour market
is unregulated because State labour law is either inexistent or unenforceable is em-
pirically indefensible.”).
145. See Esquirol, Titling and Untitled Housing, supra note 113, at 255-62.
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dodge critiques associated with any one of its meanings. 146 For
example, the World Bank amply supports “rule of law” projects
in target countries. However, under its founding documents, the
Bank is barred from interfering in internal political matters.147
The projects defended by the Bank and its various departments
shift into and out of the various meanings of “rule of law”—as
either institutional framework or substantive rules, instrumen-
tal devices, or intrinsic values.148 When a particular project is
critiqued on substantive grounds, for example, its supporters
may claim it is merely institutional. When the project is cri-
tiqued as biased toward certain values, it can be defended as
merely instrumental to development or democracy. Using am-
biguous concepts in this way presents a shell-game response to
potential critics. Disaggregating the multiple meanings of “rule
of law” behind these responses is a good move in order to make
this evident. It demonstrates how organizations—or commenta-
tors—are able to maintain positions and programs that, upon
greater scrutiny, are internally inconsistent if not incoherent.
They are using words in (intentionally) sloppy ways that cover
up conceptual confusion or political objective.

7. Style and Sensibility

The operationalization of this move consists in characteriz-
ing the aesthetics of a defined legal debate or entire discipline,
or field. For example, whether it is international lawyers in the
interwar period, feminist human rights experts, comparative le-
gal scholars, drafters of UCC Article 9, or liberal legalists, they

146. For further discussion on Alvaro Santos’s multiple meanings of “rule of law”
in World Bank bureaucracy, see Alvaro Santos, The World Bank’s Uses of the “Rule
of Law” Promise in Economic Development, in THE NEW LAW AND ECONOMIC
DEVELOPMENT: A CRITICAL APPRAISAL 253 (David M. Trubek & Alvaro Santos eds.,
2006) (exposing various meanings of rule of law, their intellectual history, and their
alternating deployment within the World Bank).

147. See Int’l Bank for Reconstruction & Development, Articles of Agreement
arts. III § 50b), IV § 10, V § 5 (June 27, 2012),
https://iwww.worldbank.org/en/about/articles-of-agreement/ibrd-articles-of-agree-
ment [https://perma.cc/HJ7TB-HLPH]; Ibrahim Shihata, The World Bank and “Gov-
ernance” Issues in its Borrowing Members, in IBRAHIM F. I. SHIHATA, 1 THE WORLD
BANK IN A CHANGING WORLD: SELECTED ESSAYS 53, 65-67 (Franziska Tschofen &
Atonio R. Parra eds., 1991).

148. See Santos, supra note 146, at 258-59.
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may each, in their respective ambits, reveal a shared sensibil-
ity.149 Demonstrating what this sensibility is offers an alterna-
tive way of understanding the problems that come within the
radar of these particular fields and the range of solutions typi-
cally pursued by their practitioners.}50

This move takes a position, in effect, on the philosophical
question of causation of social events. Phenomena in the world,
including legal phenomena, may be understood as connected to
each other in varying degrees of relation. They may be perceived
as the consequence of stages of evolution, dialectical clash
among conflicting ideals or material relations, logical determi-
nation from first principles, cause and effect, dynamic influence
of multiple factors, or potentially something else. Style and sen-
sibility eschews all of these explanations and takes an even less
determinate stance. Other, more mechanical theories of expla-
nation are either explicitly or implicitly rejected. In this respect,
in any particular thought community not one but multiple logics

149. See generally Karen Engle, International Human Rights and Feminism:
When Discourses Meet, 13 MICH. J. INT'L L. 517 (1992) (describing three feminist
approaches—or styles—to human rights law and their unexpressed assumptions);
Nathaniel Berman, “But the Alternative Is Despair”™ European Nationalism and the
Modernist Renewal of International Law, 106 HARV. L. REV. 1792, 1806 (1993)
(“The new international law would therefore constitute a paradoxical ‘alliance’ of
the ‘experimental’ and the ‘primitive’ against the construct that formerly consti-
tuted international law’s foundation”); David Kennedy, Receiving the International,
10 CONN. J.INT'L L. 1 (1994) (describing a “cosmopolitan” and a “metropolitan” sen-
sibility in international law); MARTTI KOSKENNIEMI, THE GENTLE CIVILIZER OF
NATIONS: THE RISE AND FALL OF INTERNATIONAL LAW 1870-1960 (2001) (describ-
ing a liberal sensibility in late nineteenth-century international law); Schlag, supra
note 133, at 1050 (“[T]he aesthetic pertains to the forms, images, tropes, percep-
tions, and sensibilities”); Heather Hughes, Aesthetics of Commercial Law—Domes-
tic and International Implications, 67 LA. L. REV. 689, 736-37, 748—49 (2007) (ar-
guing that commercial law’s aesthetics—in Schlag’s terms—discourages
progressive reform of UCC Article 9); JUSTIN DESAUTELS-STEIN, THE
JURISPRUDENCE OF STYLE: A STRUCTURALIST HISTORY OF AMERICAN PRAGMATISM
AND LIBERAL LEGAL THOUGHT 16 (2018) (“As I will argue, this naturalizing sensi-
bility is critical in understanding the structure of liberal legalism . . . ).

150. See Nathaniel Berman, Modernism, Nationalism, and the Rhetoric of Re-
construction, 4 YALE J.L. & HUMAN. 351, 352 (1992) (“This juxtaposition of forms
of law with other forms of culture should not be viewed as a claim of a direct corre-
lation or ‘influence,” but, rather, as indicating an overlapping series of responses to
a common cultural situation.”); Kennedy, supra note 107, at 337, 345 (“I present
international law as a series of professional performances rather than as an edifice
of ideas, doctrines, and institutions, recasting the discipline’s intellectual tools as a
lexicon for argument about reform and disciplinary renewal, as well as for profes-
sional affiliation and disaffiliation. . . . [Internationalists] use available bits of ex-
pertise and argument, and express, sometimes directly and sometimes indirectly,
what we can interpret as a continuous disciplinary character or style.”).
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of derivation are simultaneously at play. That is the case be-
cause analytical explanations based on “logic” are often easily
falsifiable—by contrasting examples, exceptions, outliers, and
the like. For example, it is not solely legal formalism that in-
forms most U.S. appellate court decisions today. Judgements
also rely on policy reasoning and consequentialist thinking. Ap-
pellate decisions may thus suggest a dynamic at play between
formalist thinking and policy analysis. In this respect, an iden-
tifiable “dynamic” of factors may be said to offer a more fitting
explanation. But a dynamic suggests two or more poles from
which outcomes emanate. Even that may leave out too many
variables to serve as a convincing explanation. It may still be too
reductive.

For those employing this move, the image of style or sensi-
bility better captures the commonalities at work. It demon-
strates how patterns may still be produced when logics, dynam-
ics, and dialectics do not appear to offer a convincing
explanation. The move to sensibility offers a more general vari-
able with still some explanatory traction. It is not so general as
to signify nothing. In other words, it is not a nonexplanation be-
cause of the particularity of every situation and set of factors
that defies all generalization. Rather, it points to professional
self-perception and identity and a range of other aesthetics not
easily included within more narrowly defined causal chains.
Breaking out of this sensibility may be the explicit, or implicit,
point of scholarly interventions that employ this move. The
range of available options are imaginatively constrained by a
reigning style or sensibility.

8. The Politics of Private Law

This move focuses on private law rules. It is not as if pro-
gressive legal scholars neglected the realm of private law in the
past. In fact, much of critical legal studies focused on the inde-
terminacy of first-year doctrinal subjects. Still, politically liberal
interventions are understood to occur primarily through public
law. Social welfare programs, antidiscrimination laws, and con-
stitutional rights all appear to be the fulcrum for the protection
of disadvantaged groups. It is thus the predominant legal fo-
cus—or seemingly so—for reformist politics.
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Highlighting the “politics” of private law reveals the politi-
cal premises behind private law rules. A good example is prop-
erty law. An absolutist conception of property creates a different
distributional regime, for example, than would property rights
vested with social obligations.151 In the latter, owners may have
to fulfill certain obligations for the continuing right to owner-
ship. Or, adverse possession periods may be shortened in order
to accommodate the needs of the landless—or lengthened in the
case of incursions into environmentally protected areas.152 An-
other example comes from contract law. Modifying contractual
doctrines may equally alter power relations.153 Limiting uncon-
scionability and coercion doctrines impacts more vulnerable par-
ties, as do legislated “cooling off” periods permitting rescission
by buyers or implied “good faith” requirements running in favor
of the more vulnerable party in any contractual arrangement.
Focusing on the transnational supply contracts, and not exclu-
sively on national regulation, may better advance corporate so-
cial responsibility and development.154 Elevating contractual
rights to the status of property equally shifts the balance of
power among parties—from governments to private parties,
from sellers to purchasers.

Private law rules are thus just as regulatory and govern-
mental. Indeed, this move to reveal the politics of private law
highlights the limits of public law progressivism. It focuses on
changing the basic rules of the game. The micro-doctrines of pri-
vate law rules thus come to the fore. For example, by amending

151. See generally Gregory S. Alexander, The Social-Obligation Norm in Ameri-
can Property Law, 94 CORNELL L. REV. 745 (2009) (arguing the existent yet mini-
malized “social obligation” in U.S. property rights law); Colin Crawford, The Social
Function of Property and the Human Capacity to Flourish, 80 FORDHAM L. REV.
1089 (2011) (examining the operation of “social function” property obligations in
Latin America and Caribbean).

152. See generally Tomaso Ferrando, Land and Territory in Global Production:
A Critical Legal Chain Analysis (Oct. 23, 2015) (unpublished Ph.D. dissertation,
Institut d’Etudes Politiques (Fra.)) (on file with author) (demonstrating how land
confiscation claims by Cambodian peasants against British sugar company depend
on the features of English private law).

153. See generally JOSEPH WILLIAM SINGER, ENTITLEMENT: THE PARADOXES OF
PROPERTY (2000) (debating the rearrangement of “entitlements” typically recog-
nized by property doctrines).

154. See generally Dan Danielsen, Beyond Corporate Governance: Why a New
Approach to the Study of Corporate Law is Needed to Address Global Inequality and
Economic Development, in RESEARCH HANDBOOKS ON GLOBALISATION AND THE
LAW 195 (Ugo Mattei & John D. Haskell eds., 2015) (arguing for a shift in focus of
traditional corporate governance to the “firm” that constitutes an international sup-
ply chain).
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nuisance laws, adverse possession periods, property categories,
and the like, significant structural changes may result. Indeed,
the “market” itself may be reconstituted—and not just in the im-
age of financial capital and natural resources extractivism.
Quite alternative markets and economies can be constructed.
Private law rules are its basic building blocks.

9. Background Rules

This move highlights the surrounding legal rules which may
equally, if not more significantly, bear on the contours of a given
problem. Normally, any given legal issue is rather automatically
associated to a corresponding field of law. Issues of housing are
assigned to property law. Criminal activity to criminal law.
Workplace issues to employment law. And so forth. However, the
insight here is that other not obviously labeled legal fields may
be as, if not more, pertinent in addressing certain issues.155

This move responds to the often-felt frustration over the in-
efficacy of legal reforms. Discrimination seems intractable and
unresponsive to mere antidiscrimination laws. Exploitation is
rather impervious to protective contract law doctrines or con-
sumer protection laws. The act of “expanding the aperture” on
the problem brings in an array of other legal rules that may be
contributing to the intractability of certain arrangements. They
may be fueled not only by social and informal norms but actually
by the legal system itself, if in only some more secreted-away
part of the architecture.

For example, on questions of gender and sexual orientation
injustice, the normal tendency would be to reference the field of
antidiscrimination law. This field may certainly be important.
However, a whole other complex of legal rules may equally have
significant bearing. These may extend to fields unsurprisingly
related such as family law and employment law. Yet, they may
involve other not so easily perceived dimensions. For example,
antidiscrimination laws—and an approach focused solely on
them—would be a grossly insufficient way of addressing the is-
sues of LGBTQ youth experiencing homelessness.156 Their

155. For the commonly cited piece supporting this insight, see Robert Hale, Co-
ercion and Distribution in a Supposedly Noncoercive State, 38 POL. SCI. Q. 470
(1923).

156. See generally LIBBY ADLER, GAY PRIORI: A QUEER CRITICAL LEGAL STUDIES
APPROACH TO LAW REFORM ch. 5, 175-211 (2018).
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plight is affected by a host of background rules which heighten
their disadvantage. Equally pertinent are legal rules on the
range of permissible parenting, child welfare department vet-
ting of foster parents, as well as contractual rules on incapacity
of minors, child labor laws, minor emancipation rules, funding
for shelters, and prostitution laws.157

As such, this move decenters the expected legal rules and
legal institutions normally the focus of action. It instead embeds
social questions within a broader net of legal relations. This
move is not so distinct from a law-and-society approach, at least
at a general structural level. Legal sociologists highlight the con-
textual social norms and institutions that impact legal relations.
Background-rules thinking extends, or displaces the attention,
to less obvious legal relations and rules that may be—rather cov-
ertly—constructing the situation.

10. Distributional Analysis

Distributional analysis is a demystifying move par excel-
lence. It takes down legal analysis to a calculation of winners
and losers.158 It need not be purely economic gains that are cal-
culated. Law is not only distributive of economic rents and ma-
terial resources. It can also distribute dignity, sexual fulfillment,
human rights, and just about any other thing—including degra-
dation and discrimination. Anything allocated among society
may be considered in distributional fashion. Law’s direct regu-
lation or indirect contribution to how these “goods” are assigned
among people can thus be subjected to a distributional analysis.

This move can serve more than one purpose. It may consist
of an individual heuristic. That is, a particular commentator
could use it as a quick calculus to figure out which side they are
on. Considering the legal regime, a proposed change, or rejection
of law all together—which allocation of rents, pleasure, or the
like would one defend? This is no doubt an instructive metric, as
a logic of self-discovery—an, “OK, now I know what to fight for.”
But the distributional calculus could also be a discursive move,

157. Seeid. at 204-06.
158. For a great “how to” description of this move, see JANET HALLEY ET AL.,
GOVERNANCE FEMINISM: AN INTRODUCTION 253-67 (2018).
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properly speaking. In other words, it could be the argument it-
self.159 T can demystify a legal debate, articulated primarily in
the language of human rights, constitutional law, or other legal
concepts, and reveal who would be the winners and losers with
or without an anticipated rule change. The intervention would
then make obvious to all, especially to the expected losers, what
they stand to lose. It may encourage them to more clearly see the
stakes and take action in some way. And, it may turn other
heads. The expected winners may change their minds and re-
gret, in a more systematic way, what will ultimately be lost.160

This approach has all the key characteristics of a critical
move. It demystifies philosophical and ideological narratives of
law. Rights discourse, originalism, policy science—all dissolve
away. Instead, the dividing lines between winners and losers are
more clearly traced. Still, the move requires a range of assump-
tions, or even unknowns, on the part of the analyst. For example,
who will win, who will lose, and by how much are not always
reliably knowable. In many rule changes, how it will all work out
is a matter of an educated guess, at best. Additionally, the losing
group could actually prefer the rule change that the scholar pre-
dicts will make them losers. For example, titling shantytown
squatters with full property rights—instead of some other form
of property category that will protect them from market depre-
dation—may very well result in many individuals with less ten-
ure security rather than more. However, full property titling is
very popular—anything short of that appears like second class
citizenship. Thus, a move that simply projects future disposses-
sion (and who stands to lose) may not be enough or even the right
one.

Indeed, any attempt at a distributional analysis can be met
by calls for more and deeper information: “I need to know more,”
one may hear skeptics say. What other variables need to be
taken into account before we can call the losers? Are there also

159. See, e.g., Ezra Rosser, The Ambition and Transformative Potential of Pro-
gressive Property, 101 CAL. L. REV. 107 (2013) (critiquing the “politics of private
law” move of the progressive property movement based on a distributional analysis,
which highlights the acquisition and distribution inequities that remain un-
addressed for indigenous and racial minorities).

160. DUNCAN KENNEDY, Sexual Abuse, Sexy Dressing and Erotization of Domi-
nation, in SEXY DRESSING ETC.: ESSAYS ON THE POWER AND POLITICS OF CULTURAL
IDENTITY 126 (1995) (arguing laxity in sexual harassment regulation in the case of
harassing men redounds to the detriment of all men).
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administrative regulations that come into play? Are there differ-
ences between neighborhoods or ethnicities? Do the people one
is advocating for really want this? Maybe they would rather be
dispossessed in the end? Will they really be worse off if this hap-
pens? Nonetheless, as Janet Halley says, at some point you have
to end the analysis and make some executive decisions.16! There
will be plenty of assumptions and projections that must unavoid-
ably be made.

However, these are not the only issues. It may turn out that
doing distributional analysis is not always the best move to
make. Revealing who are the winners and losers may make the
winners see what they really stand to lose if they do not prevail
on a particular question. They may dig their heels in more
deeply. Additionally, arguing for a particular distribution is pro-
grammed to ideological beliefs regarding the “correct” distribu-
tion. Supply siders want wealth channeled to the job producers
and engines of the economy. Progressives want wealth directed
downward. A distributional analysis does not move you beyond
the routinized policy arguments of the entrenched ideological di-
vide.

Indeed, demystifying all the other moves in law—including
human rights discourse, constitutional discourse, and all the
rest—may actually worsen the position of one’s constituents.
Distributional analysis reframes everything as a political calcu-
lus with a zero-sum game. This may be what we truly believe
deep down, but it is not always the most tactical intervention.
As such, I posit, it may not always be the best course. However,
as a logic of discovery for the individual scholar—and not neces-
sarily the means of critique—it is de rigueur. A distributional
analysis of distributional analysis is always in order. That is,
just like my point about any other move, this choice of move
should also be subject to considerations of context.

CONCLUSION

Just as legal constructs experience a dispersion of meaning
when metabolized by different legal communities, so does cri-
tique. The latter’s deployments are equally situational. For or-
ganic intellectuals, as progressive legal scholars are bound to be,
the context of critique is always simultaneously the proximate

161. See HALLEY ET AL., supra note 158, at 253-67.
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civil society. And, as we increasingly realize in the United States
and elsewhere, the projected audience may need to extend be-
yond experts. Progressive positions are increasingly at risk of
being overwhelmed by reactionary symbolism and thinking. In
light of the Latin America example offered, scholarly interven-
tions are situated in cross-cutting contexts: in that example the
relevant intersection was the geopolitics of law. Along these
lines, the selection of critical moves must thus attend to the in-
ter-contextual effects of an intervention in multiple planes. This
1s not to hamstring scholars in overly complex machinations in
a multitiered chess game. However, it is to say that these
broader political and cultural dynamics are simultaneously at
play whether or not we attend to them.

A progressive intellectual practice cannot but consider the
strength of certain moves over others. Legal scholars have fortu-
nately already elaborated a wide array of moves, which this Es-
say only partly lists and which it itself deploys. Most of these are
commonly incorporated in legal scholarship without any solemn
theoretical baggage. Rather, they are often quite common-sensi-
bly articulated. In a way, they function somewhat like Gramsci’s
“good sense.” At the same time, it cannot be avoided that not all
bits of good sense are productive, interchangeably, to all situa-
tions. Conscious attention to their likely political and cultural
effects 1s thus needed. And, certainly, so is the utility of develop-
ing other moves—whether inspired by folkish common sense, at-
tuned introspection, or otherwise—in order to engage potential
allies and expand progressive aims.



