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I .  Does a s ta tu to ry  p rocess of fo re c lo su re  of a pe rson ’s p ro p e rty  

w h ich  does not p rov ide  the owner any notice o r  opportun ity  to be heard on 

the p ro p r ie to ry  of the fo re c lo su re  o r  the fo re c lo su re  procedure , v io la te  

the due process o f law p ro v is io n s  o f the Colorado and United States 

C onstitu tion?

n .  Is  a p ro p e rty  owner deprived  of h is p ro p e rty  w ithou t due process 

o f law  when s ta tu to ry  p ro v is io n s  g ran ting  a r ig h t to cure a defau lt are not 

com plied  w ith ?

I I I .  D id  the D is t r ic t  C ou rt e r r  in  susta in ing  defendants objection 

to p la in tiff ’s tes tim ony o f the C o u rt's  ru lin g  o f the scope of a p r io r  Rule 

120 hearing?

IV . D id  the D is t r ic t  C ourt e r r  by fa ilin g  to award damages to 

P la in t if f  based on the w rong fu l fo re c lo su re  ?

STATEMENT OF ISSUES
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STATEMENT OF THE CASE

A . PROCEEDINGS BELOW

A ppe llan ts (h e re in a fte r re fe r re d  to as P la in t if f  o r B u r re ll)  

f i le d  a C om pla in t and M otion  fo r  P re lim in a ry  In junction  on October 

21, 1974 in  an a ttem pt to stop a P ub lic  T rustees sale of P la in t if f ’s 

p ro p e rty  set fo r  O ctober 23, 1974. Appellees (h e re in a fte r re fe rre d  

to as Defendants o r L a w le rs ) w ere  not in  Colorado fo r  se rv ice  of 

p rocess and B u r re l l  d id  not have su ffic ie n t liq u id  assets to post bond 

fo r  an exparte  o rd e r to en jo in  the sa le. On January 16, 1975, P la in t if f  

f i le d  an Amended C om pla in t seeking an O rde r dec la ring  the sale nu ll 

and vo id  and re s to r in g  p la in t if f  to the p ro pe rty , o r, in  the a lte rna tive , 

aw ard ing P la in t if f  damages fo r  the w rong fu l fo re c lo su re . On M otion 

fo r  Sum m ary Judgment by a ll p a rtie s  the C ourt found that the p ro p r ie ty  

o f in te re s t charged and the reasonableness o f a ttorneys fees ra ised  issues 

o f fac t. By O rd e r o f August 28, 1975 the C ourt found the Colorado 

statutes govern ing P ub lic  T rustee  fo re c lo su re  not to be cons titu tiona lly  in 

valid* Ib llo w in g  t r ia l  to the C ourt on August 29, 1975 Judgment and Decree 

was entered on F eb rua ry  9, 1976. The C ourt entered stay of execution 

pending appeal.

B. S TA TE M E N T OF FACTS

• The fac ts , as found by the D is tr ic t  C ourt, are stated in  the f i r s t

th irte e n  (13) paragraphs of the Judgment and Decree. In  sum m ary,
• •

B u r re l l  was debtor on an assumed p ro m isso ry  note due L a w le rs  secured 

by a deed o f tru s t encum bering B u r r e l l ’s p ro p e rty . L a w le rs  declared 

the note in  defau lt on September 5, 1974 and f ile d  w r itte n  Notice of

li



E le c tio n  and Demand fo r  Sale w ith  Edw in L . M cKelvey, the P ub lic  

T rustee  fo r  L a  P la ta  County (h e re a fte r re fe rre d  to as M cKelvey).

On September 17, 1974, B u r r e l l ’s a tto rney gave w r itte n  notice of 

in ten t to cure and requested the amount re q u ire d  to cure. One 

m onth la te r  and only 5 days before sale M cKelvey answered the 

request by le t te r  of O ctober 17, 1974, enclosing L a w le rs ’ a tto rn e y ’s 

le t te r  o f O ctober 14, 1974 se tting  fo r th  the amounts re q u ire d  to cure if ,  

in  fac t, the defau lt was cu rab le . No cure was made p r io r  to sale and 

L a w le rs  entered the only b id  at the P ub lic  T rustee  sale. There was 

no redem ption  fo llo w in g  the sa le. P ub lic  T ru s te e 's  Deed was issued 

to L a w le rs  on May 27, 1975.

iii



A P P L IC A B L E  STATUTES AND RULES

In  C olorado, fo re c lo su re  pursuant to a pow er of sale contained in  

a deed o f tru s t is  co n tro lle d  by statute. In  1974, the tim e  o f the events in  

th is  case, fo re c lo su re s  w ere  in it ia te d  by a Notice of E le c tion  o f Demand 

fo r  Sale f ile d  by the c re d ito r  w ith  the P ub lic  T rustee . 1963 C .R .S . 118-3- 

13(1), A r t ic le  3 of Chapter 118 of the 1963 Colorado Revised Statutes as 

amended p rov ided  fo r  the P ub lic  T rustee  to re c o rd  the notice, advertise  

the p ro p e rty  fo r  sale and m a il a copy o f the notice to the deb to r-ow ner and 

a ll o the r persons w ith  a re c o rd  in te re s t in  the p ro p e rty . U sua lly  the 

c re d ito r  a rranged a p ro  fo rm a  co u rt hearing  pursuant to Rule 120 C .R . C. P. 

to com ply w ith  the S old ie rs and S a ilo rs  R e lie f A c t and p e rfe c t t it le .  P r io r  

to the August 19, 1976 amendment o f Rule 120 there was no notice to the land

owner debtor that he had any r ig h t to contest any a llega tions o f default. To 

th is  day there  is  no le g is la tive  p ro v is io n  fo r  a hearing  on the a llegations of 

defau lt.

1963 C .R .S . 118-9-18, passed by the 1969 le g ia la tu re  allowed debtors 

the r ig h t to cure defaults in  note paym ents by deposit o f the delinquent 

in s ta llm e n ts  p lus costs w ith  the P ub lic  T rustee p r io r  to sale. The section 

re q u ire s  the P ub lic  T rustee  to determ ine the amounts necessary to cure the 

defau lt by in q u ir in g  o f the c re d ito r  and no tify ing  the debtor.
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S UM M ARY OF ARGUM ENT

l. THE COLORADO STATUTORY PROCEDURE GOVERNING  
P U B LIC  TRUSTEE FORECLOSURES DENIES THE DEBTOR/OW NER  
DUE PROCESS OF LAW  AS GUARANTEED B Y  THE COLORADO AND  
U N ITED  STATES CONSTITUTIONS.

A. P U B LIC  TRUSTEE FORECLOSURE CONSTITUTES STATE 
ACTIO N.

B. FORECLOSURE IS A DEPR IVATIO N  OF A PROPERTY 
INTEREST.

C. THE STATUTORY PROCEDURE PROVIDES NO HEARING 
IN  W HICH THE DEBTOR/OW NER M AY BE HEARD.

D. THERE IS NO PROVISION FOR NOTICE TO THE D E B TO R / 
OWNER OF HIS RIGHT TO BE HEARD.

H. ACTIONS OF THE P U B LIC  TRUSTEE AND CREDITOR WHICH 
DENY THE DEBTOR/OW NER HIS STATUTORY RIGHT TO CURE 
AM O UNT TO D EPR IVATIO N  OF PROPERTY BY  UNCONSTITUTIONAL 
A P P LIC A T IO N  OF LAW .

A. THE RIGHT OF A DEBTOR/OW NER TO F IL E  SUIT TO 
ENJOIN SALE OR FOR DAMAGES DOES NOT CONSTITUTE A 
C O N STITU TIO N ALLY  ADEQUATE OPPORTUNITY TO BE HEARD.

m . THE D ISTR IC T COURT ERRED IN  NOT ALLO W ING  P L A IN T IF F  
TO TE S TIFY  ABO U T A PRIOR RULE 120 HEARING WHERE HE WAS 
NOT ALLO W E D  TO CONTEST ALLEG ATIO N S OF D E FA U LT .

A . P LA IN T IF F S  STATE OF MIND IS R E LE V A N T TO HIS NON
APPEARANCE A T  THE RULE 120 HEARING IN  THIS CASE.

IV . THE D ISTRICT COURT ERRED BY  NOT AWARDING DAMAGES 
WHEN THE EVIDENCE SHOWED THE VALUE OF LOSS BY WRONG
FU L FORECLOSURE.

A . A LAN D  OWNER IS Q U A LIF IE D  TO TESTIFY AS TO ITS 
V A LU E .

9
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I. THE COLORADO STUTATORY PROCEDURE GOVERNING P U B LIC  
TRUSTEE FORECLOSURES DENIES THE DEBTOR/OW NER DUE PROCESS 
OF LAW  AS GUARANTEED BY THE COLORADO AND U N ITED  STATES 
CONSTITUTIONS.

Th is  C ourt has been asked to declare  the Colorado P ub lic  T rustee  

s ta tu to ry  fo re c lo su re  procedure  unconstitu tiona l in  two recen t cases, 

P a tte rson  v. S e ra fin i, 532 Colo. 965, 532 P. 2d 965 (1974) and P rin c e -

v i l le  C orp. v B rooks, _________C o lo ._____________ 533 P .2 d  916 (1975).

A lthough decid ing on o ther grounds i t  appears by the C ourts d ic ta  in  

P r in c e v ille  that i f  the cons titu tiona l question w ere faced i t  would be 

de te rm ined  based on the fo llo w in g  au tho rity : N o rth  G eorg ia F in ish ing ,

Inc, v. D i Chem. In c . . 419, U .S . 601 (1975); Goss v Lopez, 419 U .S .

565 (1975); M itch e ll v. W. T. G rant Co., 416 U .S . 600, 94 S. Ct. 1895, *

40 L .  Ed 2d 406 (1974); Fuentes v. Shevin, 407 U .S . 67, 92S. Ct. 1983,

32 L .  Ed. 2d 556 (1972); Sniadach v. F a m ily  Finance Corp, 395 U .S . 337, 

89S Ct 1820, 23 L .  Ed 2d 349 (1969). A num ber o f states have a lready 

rev iew ed th e ir  sum m ary m ortgage fo rec losu re  procedure  in  lig h t o f some 

o r  a ll o f th is  a u th o rity . See C u rre n t Developments in  Sum m ary F o re 

c losu re , 9 Real P ro p e rty , P robate and T ru s t Jou rna l 421.

The ins tan t case is  p a r t ic u la r ly  su ited to a head-on de te rm ina tion  of 

the co ns titu tio na l issue. C om pla int and M otion fo r  P re lim in a ry  In junction 

w ere  f i le d  p r io r  to the P ub lic  T rustee sale a lleg ing  e r ro rs  in  the 

proceedings but no re lie f  was ava ilab le  because se rv ice  was im possib le  

on the out o f state c re d ito rs  and p la in t if f  was unable to post a bond fo r  

an ex parte  o rd e r. The P ub lic  T rustee  was in fo rm e d  by le t te r  the day 

a fte r the sale that the procedure was im p ro p e r but he d id n 't do anything

- 1 -



about i t .  Amended C om pla in t was f i le d  a fte r the sale on January, 1975 

s p e c ific a lly  a lleg ing  in  the F ifth  C la im  F o r R e lie f that the Colorado 

P ub lic  T rustee  fo re c lo su re  procedure  constitu ted  an unconstitu tiona l 

dep riva tion  o f p ro p e rty  w ithou t due process of law . Defendants 

s p e c ific a lly  denied the a llega tion  o f u ncons titu tiona lity . The issue was 

jo ined . The P re  T r ia l O rde r o f Ju ly  15, 1975, lis te d  the f i r s t  issue to 

be determ ined as fo llow s:

1. A re  the statutes govern ing fo re c lo su re  of deeds of tru s t 
by the P ub lic  T rustee, p a r t ic u la r ly  Sections 38-37-113, 38-39
117 and 38-39-118, unconstitu tiona l as being in  v io la tio n  o f the 
due process clause of thel4thAm endm ent to the U. S.
C onstitu tion  and the due process clause of the Colorado 
C onstitu tion , A r t ic le  I I ,  Section 25? (Note: Section 
re fe rences are to 1973 Colorado rev ised  Statutes).

By O rd e r of August 28, 1975, the day p r io r  to t r ia l ,  the C ourt

ru le d  that the fo re c lo su re  p rocedures w ere  not in  v io la tio n  o f the U .S.

and Colorado C onstitu tions. I t  is  th is  conclusion of law that p la in tiffs

deem e r r o r  and appeal to th is  C ourt to reve rse .

A . P U B LIC  TRUSTEE FORECLOSURE CONSTITUTES STATE 
AC TIO N .

The Fourteenth Amendment to the U n ited  States C onstitu tion  

is  concerned w ith  action o f the state and such ’ ’state action ”  is  

necessary i f  a v io la tio n  o f that Amendment is  to be found. No question 

was ra ise d  at the t r ia l  cou rt o f the existence o f state action here, since i t  

is  quite c le a r that the s ta te ’s invo lvem ent in  deed o f tru s t fo rec losu res  

m eets the tes t that the state m ust ’ ’fo s te r and encourage”  the challenged 

conduct. Moose Lodge No. 107 v. I rv in ,  407 U .S . 163 (1972). The 

invo lvem ent of the state in  o ther sum m ary c re d ito r ’s rem edies cases 

(where such invo lvem ent was not as to ta l and encompassing as in  th is

- 2 -



case was so obvious as never to be discussed. Fuentes v. Shevin,

407 U .S . 254 (1970) (re p le v in ); Sniadach v. Fa m ily  Finance Corp.

395 U .S . 337 (1969) (wage garn ishm ent). A dd itio n a lly , P la in tif fs  po in t 

out that under the due process clause of the Colorado ■ C onstitu tion,

Colo. Const. A r t  I I ,  I  25, there  appears to be no requ irem en t of 

state action  at a ll.  See Jenks v. Stump, 41 Colo. 281, 93 P. 17 (1907).

In  any event, there  can be no doubt that the requ irem en t of 

state actio  n em bodied in  the Federa l constitu tion  is  sa tis fied  in  th is  

case as ind ica ted  by the fo llo w in g  state invo lvem ent: (1) the state 

statute regu la tes the whole fo re c lo su re  procedure ; (2) the pub lic  trustee , 

an o f f ic ia l o f the County o f L a  P la ta , p e rfo rm s  a ll the acts necessary to 

e ffectuate the dep riva tion  of p ro p e rty  inc lud ing  (a) a dve rtis ing  and 

g iv ing  notice o f the sale, (b) conducting the sale, and (c) subsequently 

issu ing  a pub lic  tru s te e ’s deed to the purchaser; and (3) the state 

co u rt held a hearing  (o ld  Rule 120, C. R. C. P . ). The only action taken 

by the p riva te  c re d ito r  is  the f i l in g  o f the notice o f e lection  and demand 

fo r  sale 73 C .R . S. 38-37-113, w hich in it ia te s  the process o f sale by the 

pub lic  trus tee . That action  o f the c re d ito r is  identical to the action of a 

c re d ito r  in  seeking a w r i t  o f re p le v in - -a fte r  f i l in g  the in it ia l papers, the 

state takes ove r. As noted, there was no question o f state action in  

re p le v in  p rocedures. Fuentes v. Shevin, supra.

B. FORECLOSURE IS A DEPRIVATIO N OF A PROPERTY 
INTEREST

Colorado fo llow s the " l ie n ”  theory of re a l estate m ortgages.

T it le  to the p ro p e rty  re s ts  in  the landowner. C e rta in ly  a P u b lic  T rustee

- 3 -



fo re c lo su re  and sale o f the p ro p e rty  to a th ird  p a rty  is  a dep riva tion  

o f p ro p e rty .

The recen t lin e  o f U. S. Supreme C ourt cases based on Fuentes 

have de te rm ined  that even a te m po ra ry  depriva tion  re q u ire s  the p ro te c 

tion  of p roced u ra l due p rocess. Due Process E vo lu tion  - Fuentes and 

the Deed o f T ru s t, 26 Southwestern Law Journa l 877 (1972); Power of 

Sale F o rec losu re  a fte r Fuentes» 40 U n ive rs ity  o f Chicago Law Review 

206 (1972).

C. THE STATUTORY PROCEDURE PROVIDES NO HEARING 
IN  WHICH THE DEBTOR/OW NER M AY BE HEARD.

The p rem ise  that p ro p e rty  in te re s ts  entitled to due process 

p ro te c tio n  cannot be taken w ithou t p ro v id ing  notice o f the proposed action 

and an opportun ity  to be heard on the p ro p r ie ty  o f that action is  so w e ll 

se ttled  that no c ita tio n  of a u th o rity  is  requ ired . A t no po in t in  A r t ic le s  

3 and 9 o f Chapter 118, C .R .S . -  1963 (now A r t ic le s  37 and 39 o f T itle  

38, C .R .S . 1973) is  there any p ro v is io n  fo r  the g ran to r o r o b lig o r of 

a deed o f tru s t to obta in a hearing  as to the v a lid ity  o r  p ro p r ie ty  o f the 

fo re c lo su re  p rocedure .

The only hearing  in  Colorado procedure re la tiv e  to deeds o f tru s t 

is  a hearing  pursuant to Rule 120, C .R . C .P . P r io r  to August 19, 1976 

the sole in tr in s ic  purpose of the Rule 120 hearing was to determ ine whether 

the debtors w ere  in  the m il i ta ry  se rv ice  (such a de te rm ina tion  being 

necessary fo r  m a rke ta b ility  o f t it le  under the S o ld ie rs ’ and S a ilo rs ’ C iv il 

R e lie f A c t, 50 App. U .S .C .A . Sec. 532 (3). F o r many years the hearing 

was considered ” in  no sense an adversary  proceeding” . Hastings v. 

S ecurity  T h r if t  and Mortgage C o ., 145 Colo. 36, 38, 357 P. 2d919, 921

- 4 -



(1960). The M arch , 1975 case of  P r in c e v ille  Corp. v. B rooks, supra, held 

that ” a Rule 120 hearing  may be used to determ ine, i f  the c ircum stances 

w a rra n t, w hether there are fa c to rs  in  addition to m il i ta ry  status w hich 

re q u ire  the co u rt to re ta in  a supe rv is ing  ju r is d ic t io n ” . The Rule 120 

hearing  in  th is  case was held on O ctober 17, 1974, and the C ourt fe lt  

bound by the H astings v S ecurity  T h r if t  and Mortgage Co. case.

Hal Tudor and Bruce Nelson ra ise  an in te re s tin g  question in  th e ir  

January, 1977 Colorado Law yer a r t ic le ; C. R. C. P. Rule 120: Understand

ing  the R e v is io n :

’ ’W hether the re v ise d  Rule meets its  ob jective  is , o f course, now 
unknown. There is , hew ever, a tro ub lin g  aspect w ith  having 
Rule 120 su ffice  fo r  a hearing  which may be co ns titu tiona lly  
re q u ire d . That aspect is  that those p ro v is io ns  of the Colorado 
R evised Statutes govern ing pub lic  trustee  fo rec losu re s  have not 
and s t i l l  do not re q u ire  a hearing  as p a rt of the procedure. 
A rguab ly , i f  m a rk e ta b ility  of t it le  w ith  rega rd  to the Sold iers 
and S a ilo rs  C iv il R e lie f A c t as amended is  not a concern, a 
pub lic  trus tee  could be re q u ire d  to s e ll the subject p ro pe rty  
a t fo re c lo su re  w ithou t an o rd e r of a d is t r ic t  co u rt au thoriz ing  
sale under Rule 120. I f  the assum ption is  that a hearing  is  
co n s titu tio n a lly  requ ired , i t  would perhaps be appropria te  
to  amend the Colorado Revised Statutes to make the hearing 
re q u ire d  as p a rt of the pub lic  trustee  fo re c lo su re  procedure 
its e lf .  ”

Under the e x is tin g  s ta tu to ry  p rocedure , p resum ably a w r i t  o f 

mandamus would issue to o rd e r a pub lic  trustee  to conduct a fo rec losu re  

sale ir re s p e c tiv e  o f any Rule 120 hearing. Because the le g is la tu re  won’t 

take the h in t fro m  th is  C ourt we may s t i l l  not have a su itab le hearing to 

p ro te c t the debtor. C e rta in ly  in  th is  case there was no such opportun ity  

to be heard to co n tra d ic t the a llegations of default.
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D. THERE IS NO PROVISION FOR NOTICE TO THE D E B T O R / 
OWNER OF HIS RIGHT TO BE HEARD.

In  M ullane v C en tra l Hanover Bank & T ru s t, 339 U .S . 306 (1950), 

the U. S. Supreme C ourt sa id the m in im um  that due process re q u ire s  is  

that notice and an opportun ity  fo r  hearing  appropria te  to the nature o f each 

case m ust be undertaken and that the means em ployed to in fo rm  p a rt ies 

o f a proceeding in  w hich due process is  re q u ire d  m ust be such as one who 

des ires  to a c tua lly  in fo rm  the absentee m igh t reasonably adopt to accom 

p lis h  i t .  A lthough we have a lready estab lished that there was no s ta tu to ry  

hearing  p rov ided , Defendants would argue that the fo rec losu re  notice sent 

by the P ub lic  T rustee  and the notice o f Rule 120 hearing sent by the court 

c le rk  w ere  adequate to advise P la in t if f  that h is  r ig h ts  w ere being affected 

and he should appear i f  he was aggrieved. Th is  is  not cons titu tiona lly  

su ffic ie n t.

To be co n s titu tio n a lly  su ffic ie n t, ’ ’no tice ”  m ust be such notice as to 

in fo rm  a person of h is  opportun ity  to be heard. Notice is  re la ted  to the 

oppo rtun ity  to be heard. And a s ta tu to ry  notice is  inadequate i f  i t  does 

not n o tify  a person o f th is  opportun ity . Goldberg v. K e lley , 397 U. S.

254 (1970)^M u ll ane v. Central Hanover Bank and T ru s t Co. , supra at 314;

As the C ourt sa id  in  M u llane :

An e lem en ta ry  and fundam ental requ irem en t o f due process 
* in  any proceeding which is  to be accorded f in a lity  is  notice

reasonably ca lculated, under a ll the c ircum stances, to 
apprise  in te res ted  p a rtie s  of the pendency of the action and 
a ffo rd  them an opportun ity  to present th e ir  objections. 339
U .S . at 314 (emphasis supplied)

The C ourt in  Fuentes v. Shevin, supra , also pointed out the in te rre la tio n  

o f notice and hearing:
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P a r t ie s  whose r ig h ts  are to be affected are e n title d  to be 
heard; and in  o rd e r that they may enjoy that r ig h t they m ust 
f i r s t  be n o tif ie d ’ , (c ita tio n  om itted)
407 U .S . at 80

The notice sent out by the pub lic  trustee  pursuant to

Section 118-3-13 (2) is  nothing m ore than a notice o f im pending doom.

W ithout a re la ted  hearing, the notice is  m eaningless. This notice is

no m ore  valuable in  a cons titu tiona l sense than the notice to a debtor

that h is  household goods have been seized ( Fuentes v. Shevin, supra,)

o r  that h is  wages have been garn ished (Sniadach v. F a m ily  Finance,

supra ). G oldberg v. K e lly , supra  is  d ire c tly  on po in t and establishes

the co ns titu tio na l in va lid ity  cf such ’ ’notice of im pending doom” . In

G oldberg v. K e lly , supra, a w e lfa re  re c ip ie n t rece ived  a notice that a

de te rm ina tion  had been made that h is w e lfa re  assistance was to be

te rm in a te d  in  seven days. The notice in fo rm ed  the re c ip ie n t that, i f

the re c ip ie n t so requested, a h igher o ff ic ia l would rev iew  the reco rd .

The w e lfa re  departm ent d id not, however, p e rm it the re c ip ie n t to make

an appearance. The C ourt held that no m eaningful opportun ity  to be

heard exis ted  and that the e n tire  procedure v io la ted  the requirem ents

o f due process o f law . The seven day notice, absent an opportun ity  to

be heard, was m eaningless. The notice prov ided fo r  by Section 118-3-13

(2) is  no less m eaningless in  the constitu tiona l sense.

I I .  ACTIONS OF THE PU BLIC  TRUSTEE AND CREDITOR WHICH 
DENY THE DEBTOR/OW NER HIS STATUTORY RIGHT TO CURE AMOUNT 
TO DEPR IVATIO N  OF PROPERTY BY UNCONSTITUTIONAL A P PLIC ATIO N  
OF LAW .

The second issue set fo r th  in  the low er courts  P re -T r ia l O rder of

I
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J u ly  16, 1975 was as fo llow s:

2. I f  the statutes c ite d  in  Num ber 1 above, are C onstitu tiona l 
in  the a bs trac t sense, w ere  the said statutes applied in  a 
C onstitu tiona l m anner so that P la in t if f  was not deprived of h is 
p ro p e rty  w ithou t due p rocess o f law ?

The t r ia l  C ourt made three ve ry  im po rtan t find ings which should

have been de te rm ina tive  o f that issue. F irs t ,  the C ourt found that

Law less a tto rneys fees o f $10, 400 included in  the cure fig u re  tendered

to the P ub lic  T rustee  and included in  the fo rec losu re  sale p rice  were
*

unreasonable and should have been no m ore than $4, 000. 00. Second, 

the C ourt found that the c re d ito rs  statem ent of the in te re s t due on default 

w h ich  was inc luded in  the cure fig u re  and sales p rice  was approxim ate ly 

$6, 000. 00 oversta ted. T h ird , the C ourt found that L a w le r and the 

p u b lic  tru s te e  fa ile d  to com ply w ith  Section 38-39-118 C .R .S  f73 when 

they n o tifie d  P la in t if f  that the default was not curable by the payment of 

money. P la in t if fs  should have had the r ig h t to cure under the ru lin g  of

F o s te r L um be r Company v. Weston,____________ Colo. App. __________,

521 P. 2d 1294 (1974). By these find ings entered on Februa ry  9, 1976 the 

t r i a l  C ourt a ffirm e d  what P la in t if fs  had alleged as e a rly  as October 24, 

1974, the day a fte r  sale, by le t te r  to the P ub lic  T rustee; and alleged 

again on January 16, 1975 by the F irs t ,  T h ird  and Fourth  C la im s fo r  

R e lie f o f the Amended C om pla int.

The t r ia l  C ourt d id w e ll as fa r  as i t  went, but i t  d id not go fa r  

enough. A fte r  m aking the find ings of fac t which should have applied to 

the fo re c lo su re  eighteen months e a r lie r ,  the C ourt s t i l l  d id  not inva lidate  

the sale and re tu rn  B u r re ll to h is  p ro p e rty  but ra th e r put h im  in  the un

tenable p o s itio n  of be latedly cu rin g  the default w ithout use of the p ro pe rty .
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The co u rt m issed  the po in t that by the im p ro p e r fo re c lo su re  procedures 

the p la in t if f  had been unconstitu tiona lly  deprived of the use of h is  p ro p e rty .

A . THE R IG HT OF A DEBTOR/OW NER TO F IL E  SUIT TO 
ENJOIN SALE OR FOR DAMAGES DOES NOT CONSTITUTE A 
C O N S TITU TIO N A LLY  ADEQUATE OPPORTUNITY TO BE HEARD.

Th is  e n tire  fo re c lo su re  proceeding and the p re ju d ic ia l e r ro rs  

in  a llega tions o f defau lt w ere  brought before the C ourt and recognized 

on ly  a fte r a ff irm a tiv e  action was taken by the debtor to rega in  the use 

o f h is  p ro p e rty . The approach is  e n tire ly  backward. Regardless of 

when the d ep riva tio n  of p ro p e rty  occurs, any procedure which req u ires  

a person  whose p ro p e rty  is  to be taken to in s titu te  a separate proceeding 

to p reven t that tak ing is  co n s titu tio n a lly  inadequate. In  Jenks v. Stump,

41 Colo 281, 93 P 17 (1907) fo r  exam ple, the Colorado Supreme C ourt 

noted the a b ility  o f the p ro p e rty  owner to in it ia te  h is own action, yet 

s t i l l  found a d ep riva tion  o f due process. The state, through the pub lic  

trus tee , in  d ep riv ing  P la in tif fs  o f p ro p e rty , cannot place the burden on 

P la in t if fs  to p reven t the taking.

The basic  cons titu tiona l defect in  re q u ir in g  P la in tiffs  to in s titu te  

su it is  that i t  sh ifts  the burden o f p ro o f fro m  the state and the c re d ito r— 

the ’ ’ta k e rs ” - - to  the P la in t if f .  Such sh ifting  o f the burden of p ro o f is  

its e lf  a denia l o f due p rocess. A rm s tro n g  v, Manzo, 380 U .S . 545 (1965) 

is  d ire c t ly  in  po in t. In  A rm s tro n g  a na tu ra l fa th e r had no notice of p ro 

ceedings fo r  adoption o f h is  daughter by h is e x -w ife ’s cu rre n t husband.

The n a tu ra l fa th e r, upon le a rn ing  o f the adoption decree, moved to vacate 

the decree, and a hearing  was held on th is  m otion. The Supreme 

C ou rt f i r m ly  re je c te d  the notion that the fa ilu re  to give the fa th e r p r io r
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notice  and an opportun ity  to be heard was cured by the hearing on the 

m otion  to vacate the d ecree . The C ourt held that th is  hearing d id not 

sa tis fy  the cons titu tiona l requ irem en ts  o f a hearing " in  a m eaningful 

m a n ne r" because i t  invo lved a s h ift in  the burden of p ro o f on the factua l 

issue invo lved  (whether the fa th e r had fa ile d  to support the ch ild ). The 

C ourt noted that " . . .w here  the burden of p ro o f lie s  may be decisive of 

the outcom e". 380 U .S . at 551.

I f  P la in t if fs  w ere  p rov ided  a hearing p r io r  to the taking, the 

c re d ito r , as in  any action on a debt, would have the burden of p roo f 

that P la in tif fs  w ere in  defau lt. I f  ne ithe r side o ffe red any evidence, 

P la in t if fs  w ould p re v a il. But i f  P la in tiffs , the alleged debtors, were 

re q u ire d  to in s titu te  su it they would have had the burden o f p rov ing  

they w ere  not in  default. Th is  is  a burden they would not have placed 

upon them i f  they w ere  a ffo rded a hearing in  accordance w ith  due process.

In  B lount v. R izz i, 400 U .S . 410 (1971) the Supreme C ourt held 

in s u ffic ie n t a procedure  by w h ich  a person could challenge a de te rm in 

a tion  by the post o ffice  that h is  m a ilings  were obscene. Holding that, 

where the F ir s t  Amendment is  involved a ju d ic ia l determ ination  m ust be 

made, the co u rt found i t  to be cons titu tiona lly  inadequate fo r  the d is tr ib u 

to r  o f the m a te r ia ls  to in it ia te  ju d ic ia l proceedings, since he "m ust assume 

the burden o f in s titu tin g  ju d ic ia l proceedings and of persuading the c o u r ts . . . ’ 

400 U .S . at 418.

In  Swarb v. Lennox, 314 F. Supp. 1091 (E D. Pa. 1970), a ffTd 

405 U .S . 191 (1972) the C ourt focused on the sh ift of burdens o f in s titu tin g  

proceedings and concluded that a hearing available at the deb to r’s in s titu -
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t io n  could not cure the due process defects in  a confession of judgment 

p rocedure :

The m ost s tr ik in g  fea tu re  o f th is  la tte r  pe titio n  (to s tr ik e  
the judgm ent) is  that the burden o f p ro o f is  placed upon 
the debtor who is  considered the proponent o f a c la im  
and who m ust convince the court of the need o f equitable 
re lie f .  . .  The p lac ing  of th is  burden upon the debtor is  in  
d ire c t con tras t to the burdens in  a norm a l o r pre judgm ent 
c re d ito r-d e b to r action. In  those cases in s titu te d  by a 
c re d ito r  against a debtor, the c re d ito r is  considered the 
proponent o f a c la im  and the burdens a re  h is . 314 F. Supp. 
at 1094-95.

Again, the po in t is  c le a r. The state, through its  s ta tu to ry  

fo re c lo su re  procedure , gives to c re d ito rs  the a b ility  to co lle c t alleged 

debts w ithou t any p ro o f o f actual indebtedness. The c re d ito r , w h ile  

ac tua lly  being the proponent o f the action, is  given a ll the advantages 

o f defense. C e rta in ly  th is  co u rt would not condone a c r im in a l procedure 

whereby the defendant had the burden o f p rov ing  h is innocence. W hile 

the burden of p roo f in  c r im in a l cases is  d iffe re n t in  degree, i t  is  s t i l l  

fundam ental to ou r system  o f due process in  both c r im in a l and c iv i l  case 

that the proponent o f an a ffirm a tiv e  issue o f fac t has the burden of 

es tab lish ing  that fac t. Seaton Co. v. Idaho Springs C o ., 49 Colo. 122,

111 P. 834 (1910). I t  is  no m ore p ro pe r to fo rce  P la in tif fs  to prove th e ir  

freedom  fro m  defau lt than i t  is  to fo rce  a c r im in a l defendant to prove h is 

freedom  fro m  g u i l t .

In  United States v. W iseman, 445 F. 2d 792 (2d C ir .  1971), ce rt, 

den. 404 U .S . 967 (1971) i t  was sp e c ifica lly  held that such a s h ift o f the 

burden o f p ro o f in  a c re d ito r-d e b to r case denied the debtor due process 

of law . In  W iseman, defendants w ere prosecuted fo r  depriv ing  people of
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th e ir  r ig h ts  to due process by w ilfu l ly  f i l in g  fa lse  re tu rn s  of se rv ice  in  

c iv i l  cases in  New Y o rk  C ity ’s C iv il C ourt. The C ourt held that those 

debtors who had defau lt judgm ents taken against them w ere denied th e ir  

fe d e ra l co ns titu tio na l r ig h ts  in  that they rece ived no notice and, a fte r 

judgm ent, the burden was placed on the debtors to seek fu r th e r re lie f.

445 F. 2d at 797. In  a s im ila r  p rosecution  in  New Y ork , the d is t r ic t  

co u rt found that c iv i l  action  defendants w ere denied due process even 

though they could move to vacate the defau lt judgments taken against them. 

U nited States v. B a r r , 295 F. Supp 889 (S .D . N. Y. 1969). The r ig h t 

to move to vacate d id not cure the due process denial, the court said, 

because (1) the m otion  may be denied, and (2) the defendant would have 

the burden o f p ro o f to show he was not served. 295 F. Supp. at 892.

I t  is  c le a r fro m  these decisions that the p o s s ib ility  that a person who has 

been denied due process o f law may f i le  a separate su it does not meet 

co ns titu tio na l safeguards.

The decis ion  in  United States v. B a rr, supra, points out that 

any subsequent r e l ie f  requested by the debtor may be denied, and that 

there  is  thus a dep riva tion  of due process r ig h ts . This point ra ises 

another inadequacy inheren t in  P la in t if fs ’ f i l in g  o f a separate su it; 

P la in t if fs  would have to seek the e x tra o rd in a ry  re lie f  o f p re lim in a ry  and 

perm anent in junctions. W here the owner in itia te s  an action, p r io r  to sale, 

he m ust obta in p re lim in a ry  in junc tive  re lie f  to prevent the sale fro m  

o c c u rr in g  before the m e r its  o f the dispute are ju d ic ia lly  determ ined. 

However, the g ran ting  of e x tra o rd in a ry  re lie f  is  in  the d isc re tion  of the 

t r ia l  co u rt Spickerm an v. Sproul, 138 Colo. 13, 328 P. 2d87(Colo. 1958) 

any d is c re tio n a ry  re l ie f  cannot be considered a substitu te fo r  due process
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of law. In  R o lle r  v. H o lly , 176 U .S . 398 (1900) a defendant was denied

due process when notice o f a proceeding did not a llow  su ffic ien t tim e

fo r  h im  to make an appearance. The C ourt said:

’ ’V e ry  probab ly, too, the cou rt which rendered the 
judgm ent would have set the same aside, and pe rm itted  
h im  to come in  and defend; but that would be a m a tte r 
o f d is c re tio n  - - a  contingency he was not bound to 
contem plate. The r ig h t o f a c itize n  to due process 
o f law  m ust re s t upon a basis m ore substantia l than 
fa vo r o r  d isc re tio n . ’ : 176 U .S . at 409.

T h is  po in t was again made by the Supreme C ourt in  Coe v. A rm o u r 

F e r t i l iz e r  W orks, 237 U .S. 413 (1915). In  Coe, the shareholder of a corpo

ra tio n  had an execution issued against h is p ro pe rty  to pay the debt of the 

co rp o ra tio n . There was no notice at the tim e of the execution. However, 

a procedure  embodied in  the statute provided that the shareholder could 

post a bond and move to contest the le g a lity  of the execution The Supreme 

C ourt re je c te d  th is  p rocedure  in that i t  fa ile d  to comply w ith  due process. 

The C ourt said:

” N o r c a n .. .  a hearing  granted as a m a tte r of favor -
o r  d isc re tio n , be deemed a substantia l substitute 
fo r  the due process o f law that the C onstitu tion 

• re q u ire s . ”  237 U .S . at 424.

A ga in  in  Coe, the C ourt states:

” I t  is  not enough that the owners (shareholders) 
may be chance have notice, o r that they may as 
a m a tte r o f fa vo r have a hearing. The law m ust 
re q u ire  notice to them, and give them the r ig h t 
to a hearing  and an opportun ity  to be heard. ”
(c ita tio n  om itted ). 237 U .S . at 424-25 (emphasis 
added).

I f  P la in t if fs  nad in cu rre d  the costs o f a bond fo r  an in junction
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they would have been m aking a s u b s titu tio n -- in  exchange fo r  the re tu rn

o f the un fe tte red  use and a lie n a b ility  o f th e ir  p ro p e rty  they would

substitu te  a bond and co u rt costs. Th is is  like  the bond a debtor could

post to obta in the re tu rn  o f h is  p ro p e rty  in  the rep lev in  procedure in

Fuentes v. Shevin, supra. Such a bond procedure did not cure the due

process dep riva tion  invo lved in  the taking. The Court there said.

,rWhen o ff ic ia ls  of F lo r id a  o r Pennsylvania seize one 
p iece of p ro p e rty  fro m  a pe rson ’s possession and then agree 
to re tu rn  i t  i f  he su rre n de rs  another, they deprive him  of 
p ro p e rty  w hether o r  not he has the funds, the knowledge, 
and the tim e needed to take advantage o f the recovery  
p ro v is io n .”  407 U .S . at 85.

In  sum, P la in tif fs  a b ility  to f i le  a separate sm t to enjoin the sale 

does not cure the due process depriva tions in flic te d  upon them because:

(1) they w ere  denied p ro p e rty  and due process at the moment the notice 

of e lection  and demand was f i le d — any subsequent su it would be too late to 

stop that dep riva tion ; (2) an independent su it would involve an unconsti

tu tiona l s h ift  in  the burden o f p ro o f fro m  the c re d ito r to the debtor; (3) 

any such su it re q u ire s  d isc re tio n  o f the court, and the r ig h t to a hearing 

cannot depend on d isc re tio n  o r chance; (4) the due process hearing m ust 

be given to P la in tif fs  by the law , not by chance, d isc re tion  o r even th e ir  

own in it ia t iv e ; (5) such a su it is  unduly burdensome; and (6) an indepen

dent su it re q u ire s  the g iv ing  up of p ro pe rty  in  exchange fo r  p ro pe rty  

a lready taken, and such an exchange is  no less a denial of due process than 

the taking its e lf .
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in. THE D ISTR IC T COURT ERRED IN  NOT ALLO W ING  P L A IN T IF F  TO 
T E S T IF Y  ABO U T A PRIOR RULE 120 HEARING WHERE HE WAS NOT 
A LLO W E D  TO CONTEST ALLEG ATIO N S OF D E F A U LT

I t  is  som etim es re le van t to prove why a person acted the way he 

d id . A t t r ia l  tra n s c r ip t fo lio  133 to 142 the t r ia l  C ourt sustained Defendant’s — 

ob jection  to question ing d ire c te d  to P la in t if f  B u r re ll to estab lish  how his 

state of m ind  was in fluenced by his appearance at a p r io r  unre la ted Rule 

120 hearing . The evidence would have shown, as set fo rth  in  the o ffe r of 

p roo f, that B u r re ll was in fo rm e d  by Judge Em igh at a p r io r  Rule 120 

hearing  on August 16, 1974 that i t  was so le ly  fo r  the purposes of d e te r

m in in g  i f  anyone was in  the m il i ta ry  se rv ice . B u r re ll was to ld  that he 

could not contest any o f the a llega tions of default. The C ourt re lie d  on 

the ru lin g  o f Hastings v. S ecu rity  T h r if t  & Mortgage C o., supra. The 

te s tim o n y  was c ru c ia l to es tab lish  the p la in t if f ’s im press ion  that a 

Rule 120 hearing  was on ly to determ ine who was in  the m ilita ry .

A w itness can te s tify  as to h is  state of m ind on a prev ious occasion.

He can te s tify  as to com m unications rece ived  as long as they are not 

m eant fo r  asse rtive  o r te s tim o n ia l use. State of m ind testim ony is  some

tim es  considered an exception to the hearsay ru le . This C ourt reviewed 

the exception in  Davis v. Bonebroke, 135 Colo. 506, 313 P. 2d 982 (1957) 

and c ited  add itiona l au th o rity  in  A lexander F ilm  Company v. In d u s tr ia l 

C om m ission o f Colorado, 136 Colo. 486, 319 P .2 d  1074.

A . P L A IN T IF F ’S STATE OF MIND IS R E LE V A N T TO HIS NON
APPEARANCE A T  THE RULE 120 HEARING IN  THIS CASE.

• «

Had P la in t i f f ’s testim ony teen allowed to show that he did not 

appear at the O ctober 17, 1974 Rule 120 hearing because he thought the
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C o u rt would not hear h im  then we don’ t have a P rin c e v ille  type 

s itua tion . I t  means there was no opportun ity  fo r  P la in t if f  to be heard.

I t  means that there  was no fo ru m  prov ided  fo r  P la in t if f  to po int out 

the e r ro rs  the C ourt has delineated in  the Judgment and Decree. I t  

means that L a w le r and P ub lic  T rustee  w ere able to take the p ro pe rty  

as they chose. C e rta in ly  P la in t i f f ’s state of m ind  is  re levant to why 

he rece ived  no hearing  whatsoever in  th is  case.

IV . THE D ISTR IC T COURT ERRED BY NOT AWARDING DAMAGES WHEN 
THE EVIDENCE SHOWED THE V ALU E OF LOSS BY WRONGFUL FORE
CLOSURE

The t r ia l  C ourt recognized at the end of t r ia l  on August 29,

1975 that i f  the fo re c lo su re  p rocedures w ere found im p ro p e r the a lte rn a te s  

w ere  re s to ra tio n  of the P la in t if fs  to th e ir  p ro p e rty  o r award of money 

damages ( t r ia l  tra n s c r ip t f f  274-278). In  Judgment and Decree o f Febru 

a ry  9, 1976 the co u rt fa ile d  to re s to re  P la in tif fs  to th e ir  p ro p e rty  but 

ra th e r re q u ire d  them to make paym ent w ithout being given use o f the 

p ro p e rty . W hile  fa ilin g  to p rov ide  re s to ra tio n  and e ffec tive ly  depriv ing  

P la in t if f  fro m  th e ir  p ro p e rty  the C ourt d id not award damages as an 

a lte rn a tive .

The C ourt re c o rd  in.cluded the t r ia l ,  a ll exh ib its  and the p r io r

depositions. I t  was estab lished by the exh ib its  and the testim ony o f M r.

B u r re l l  and M r. L a w le r that the balance of the outstanding mortgage on

the p ro p e rty  was $97, 900. Th is fig u re  subtracted fro m  the fa ir  m arke t
the

value w ould bq^loss to p la in t if f  by the depriva tion  o f the p ro pe rty  by 

defendants. I f  the tim e  o f the loss is  considered to be when the fo re 

c losu re  sale took place then the best evidence of the fa ir  m arke t value was
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the said p r ic e  of $117, 039. 95 ( t t  f f .  69-71). I f  the tim e of the loss 

is  considered to be when the Notice o f E lec tion  and Demand was 

reco rded  then the purchase p r ic e  o f $130, 200 (tt. f. 163)would 

bear on the fa i r  m a rke t value. No o ther appra isa ls  of value were 

given by any w itness.

A . A LAN D  OWNER IS Q U A LIF IE D  TO TESTIFY  AS TO ITS
V A LU E

I t  has long been held that a p ro pe rty  owner is  a qua lified  

w itness to give an estim ate  of the value of his p ro p e rty . W illia m  E. 

B u r re l l  te s tifie d  that the balance owed on the mortgage against the 

p ro p e rty  was $97, 900. 00 and h is  equity above that was $32, 300. (tt. f f .  

163-164).

D if f ic u lty  o r unce rta in ty  in  ascerta in ing  o r  m easuring the p rec ise  

amount o f damages does not preclude recovery . See Peterson v. 

Colorado Potato Flake & M fg. Co. 435 P. 2d 237 (Colo. 1967) Riggs v . 

M c M u rtry , 157 Colo. 33, 400 P. 2d 916 (1965); Donahue v. P ikes Peak 

A utom obile  Co. 150 Colo. 281, 372 P. 2d 443 (1962) and Colorado NatT 

Bank v. A s h c ra ft, 83 Colo. 136, 263 Pac 23 (1928)

CONCLUSION

I f  th is  C ourt finds that the Colorado s ta tu to ry  fo rec losu re  

p rocedure  was constitu tiona l in  September of 1974 and finds that i t  

was co n s titu tio n a lly  applied to B u r re ll so as not to be a depriva tion  of 

p ro p e rty  w ithou t due process of law, then no fu r th e r action is  necessary.
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I f ,  on the o the r hand, th is  Supreme C ourt finds the pub lic  trustee 

fo re c lo su re  p rocedure  unconstitu tiona l o r unconstitu tiona lly  applied 

then P la in t if fs  m ust be given some viab le  re lie f.

The m ost obvious re l ie f  would be to O rde r that B u r re ll be 

re s to re d  to h is  p ro p e rty  as o f September 5, 1974, the date Notice of 

E le c tion  and Demand fo r  Sale was recorded. A p rope r hearing would 

need to be held to a llow  P la in t if f  to challenge the a llegations of default 

w h ich  the t r ia l  co u rt has found w ere  in  e r ro r  as a m a tte r of fact.

A s an a lte rn a tive , th is  C ourt could O rder that P la in t if f  be 

given a reasonable opportun ity  to cure any default by use of the p rope rty  

to pay the cure  fig u re  set by the t r ia l  court.

F in a lly , i f  the Supreme C ourt decides to a llow  the fo rec losu re  

and P ub lic  T rustee  Deed to stand, damages in  the amount o f $32, 300. 00 

should be awarded to compensate fo r  lo s t equity as a re s u lt o f the im p ro p e r 

fo re c lo su re .

R espectfu lly  subm itted,

A tto rney  fo r  P la in tiffs -A p p e lla n ts  
P .O . Box 449 
Durango, Colorado 81301 
(303) 247-4023
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