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EXECUTIVE SUMMARY

Water quality and water use are intimately related. The

quality of water affects its usability. In turn, water use affects

water quality.

Colorado water law long has recognized this relationship. In

a series of cases culminating in Wilmore v. Chain O'Mines, Colorado

courts established the rule that one's use of water may not pollute

that water to the injury of another's use.

Water quality protection now is regulated under the federal

Clean Water Act and the Colorado Water Quality Control Act. The

Colorado act contains a number of provisions aimed at minimizing

the effect of water quality regulation on water use pursuant to a

water right. Most importantly, Section 104 provides that nothing

in the act shall be interpreted so as to supersede, abrogate, or

impair water rights or to cause material injury to water rights.

The Colorado Water Quality Control Commission considered the

meaning of this provision in establishing policies and procedures

for its Section 4 01 certification process under the federal Clean

Water Act and its antidegradation review process. Views expressed

before the Commission ranged from, on the one hand, the opinion

that any state water quality regulation would impair a water right

to, on the other hand, the opinion that a water right is subject

to any legitimate water quality regulation that does not prevent

its economic use. The Commission has determined that it cannot

prohibit a Section 4 01 certification if, to do so, would violate

the intent of Section 104 of the Colorado Water Quality Control

Act. However, it deferred more explicit definition of the meaning

of Section 104, preferring to leave this to a case-by-case

determination.

At the same time, the water courts have been faced with water

quality issues in connection with plans for augmentation and

exchanges. Under Colorado law, water supplies may be substituted

or exchanged subject to the requirement that the replacement water

must be of a quality and quantity "so as to meet the requirements

for which the water of the senior appropriator has normally been

used...." The standard by which adequacy of quality will be

established is not yet clear, but it appears that evidence of

compliance with point source permit requirements and established

water quality standards is not necessarily sufficient.

Restrictions on the operation of the substitute supply or exchange

have been established in several cases when streamflows go below

a specified minimum.



WATER QUALITY AND WATER RIGHTS IN COLORADO

Lawrence J. MacDonnell*

INTRODUCTION

Water use and water quality are intimately related. The

quality of water affects its usability. In turn, water use affects

water quality. This fundamental link long has been recognized in

the common law of water by the rule that one's use of water may not

impair water quality to the detriment of another's use.1

Colorado rejected the common law riparian doctrine as a

framework for allocating the right to use water and chose instead

an allocation system which came to be known as the prior

appropriation doctrine. However, while the allocation rules of

riparianism were rejected, the fundamental protection of water

quality was maintained.2 Now, water quality protection is based

primarily on the Clean Water Act.3 There is considerable

uncertainty as a matter of law and policy regarding the

relationship between federal and state statutory water quality

requirements and rights to use water under Colorado water law.
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developed water supplies we will need to face this issue on a

broader basis.
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NOTES

1. The common law principle is that one's property should be used

in a manner as to not injure that of another. See, e.g., Evans v.

Reading Chemical and Fertilizer Co., 160 Pa. 209, 214-15, 28 A.

702, 705 (1894) (per curiam) . Riparian uses of water must be

reasonable. In Parker v. American Globe Woollen Co., 195 Mass.

591, 600, 81 N.E. 468, 469 (1907) the court stated: "We regard it

however as settled that no riparian proprietor has the right to use

the waters of a natural stream for such purposes or in such a

manner as will materially corrupt it to the substantial injury of

a lower proprietor, or to cast or discharge into it noxious or

deleterious substances which will tend to defile the water and make

it unfit for use."

2. See notes 4-25 infra and accompanying text.

3. 33 U.S.C.A. §1252 et. seq. (1986).

4. Rev. Stat. of Colo., ch. 62, §8 (1868) (currently codified as

Colo. Rev. Stat. §34-48-103 (1984 Repl.)).

5. Gen. Laws of Colo., ch. 24, §165 (1877); repealed by Act of

April 27, 1967, ch. 217, §16(2), 1967 Colo. Sess. Laws 339,345.

The constitutionality of this statute as a valid exercise of the

state's police power was upheld in People v. Hupp, 53 Colo. 80, 123

P. 651 (1912) . This case involved an action under the statute

which had been filed to prevent the operation of a hotel in Estes

Park from using the Big Thompson River to dispose of various kinds

of refuse.

5. Rev. Stat. of Colo., ch. 35, §211 (1908); repealed bv Act of

April 27, 1967, ch. 217 §16(2), 1967 Colo. Sess. Laws 339,345.

/. Lien. Laws of Colo., ch. 100, §14 (1877) (currently codified as

Colo. Rev. Stat. §31-15-707(1)(b) (1986 Repl.)).

8. 27 Colo. 169, 60 P. 635 (1900).

9. Mt. Emmons Mining Co. v. Town of Crested Butte, 690 P.2d 231

(Colo. 1984).

10. Rev. Stat. of Colo., ch. 38, §§4-5 (1908); repealed bv Act of

April 27, 1967, ch. 217, §16(1), 1967 Colo. Sess. Laws 339,345.

See also City and County of Denver v. District Court, 140 Colo. 1,

34? P.2d 648 (1959).
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11. Rev. Stat. of Colo., ch. 58 §§98-99 (1908); repealed by. Act

of May 11, 1984, ch. 245, 1984 Colo. Sess. Laws 848.

12. Hill v. King, 8 Cal. 336 (1857); Cushman v. Highland Ditch

Co., 3 Colo. App. 437, 33 P. 344 (1893). For a general discussion

see 3 Waters and Water Rights 91-95 (R. Clark ed. 1967).

13. The U.S. Supreme Court provided the following statement of

this principle in Atchison v. Peterson, 87 U.S. (20 Wall.) 507,
514-515 (1874):

What diminution of quantity, or deterioration in quality,

will constitute an invasion of the rights of the first

appropriator will depend upon the special circumstances

of each case, considered with reference to the uses to

which the water is applied. A slight deterioration in

quality might render the water unfit for drink or

domestic purposes, whilst it would not sensibly impair

its value for mining and irrigation. In all
controversies, therefore, between him and parties

subsequently claiming the water, the question for

determination is necessarily whether his use and

enjoyment of the water to the extent of his original

appropriation have been impaired by the action of the

defendant.

14. Clark, supra note 12 at 104.

15. Larimer County Reservoir Co. v. People ex rel. Luthe, 8 Colo.

614, 615, 9 P. 794, 796 (1886).

16. Cushman v. Highland Ditch Co., 3 Colo. App. 437, 439, 33 P.

344, 345.

17. Suffolk Gold Mining & Milling Co. v. San Miguel Consol. Mining

& Milling Co., 9 Colo. App. 407, 48 P. 5

18. Id. at 415, 48 P. at 831. The court reasoned:

since his title is a modified one, and his rights are,

under some circumstances, subject to limitation and

conditions with respect to prior and subsequent

appropriators, we see no reason why some of the

principles which have been thoroughly settled in many

jurisdictions respecting riparian rights may not be

applied to the determination of the relative rights of

appropriators along the line of the streams in Colorado.

19. Id. at 417, 48 P. at 832.

20. Mack v. Town of Craig, 68 Colo. 337, 191 P. 101 (1920).
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21. Id. at 343, 191 P. at 103. See also City and County of Denver

v. Dist. Ct., 140 Colo. 1, 342 P.2d 648 (1959) (Glendale Water and

Sanitation District not permitted to condemn either the waters or

the bed and channel of Cherry Creek, a public stream, for the

purpose of carrying sewage away).

22. 96 Colo. 319, 44 P.2d 1024 (1935).

23. Id. at 327, 44 P.2d at 1027.

24. Id. at 331, 44 P.2d at 1029.

25. 149 Colo. 318, 369 P.2d 557 (1962).

26. The original program was established under the Colorado Water

Pollution Control Act of 1966. Act of March 9, 1966, ch. 44, 1966

Colo. Sess. Laws 199. This law was substantially revised by the

Colorado Water Quality Control Act in 1973. Colorado Water Quality

Control Act, ch. 210, 1973 Colo. Sess. Laws 709. Major amendments

were enacted under Senate Bill 10 in 1981. Colorado Water Quality

Control Act, ch. 324, 1981 Colo. Sess. Laws 1310. Colo. Rev. Stat.

§§25-8-101 to 25-8-703 (1982 Repl. and 1988 Supp.).

27. Colo. Rev. Stat. §25-8-202(1)(1982 Repl.).

28. The division is to make the determination based on whether the

water quality standard-based effluent limitations are "reasonably

related to the economic, environmental, public health, and energy

impact to the public and affected persons,...." Colo. Rev. Stat.

§25-8-503(8)(1988 Supp.).

29. 5 Colo. Code Regs. §1002-8, Rule 3.1.6(1)(e) (1988).

According to commission regulations:

Classifications should be for the highest water quality

attainable. Attainability is to be judged by whether or

not the use classification can be attained in

approximately twenty (20) years by any recognized control

techniques that are environmentally, economically, and

socially acceptable as determined by the Commission after

public hearings.

30. 5 Colo. Code Regs. §1002-8, Rule 3.1.11 (1988). As stated in

EPA regulations, "a water quality standard defines the water

quality goals of a water body, or portion thereof, by designating

use or uses to be made of the water and by setting criteria

necessary to protect the uses." 40 C.F.R. §131.2 (1988).

31. 5 Colo. Code Regs. §1002-8, Rule 3.8.8(V) (1981). Numeric

standards set specific limits for chemical constituents and other

water quality parameters necessary to adequately protect the
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classified uses in specific stream segments. The commission has

classified uses for stream segments in each of the state's river
basins and established specific numeric standards in connection
with these classified uses.

32. 5 Colo. Code Regs. §1002-8, Rule 3.1.12 (1988).

33. 40 C.F.R. §131.12 (1988).

34. 5 Colo. Code Regs. §1002-8, Rule 3.1.8(1)(a) (1988).

35. Id. at Rule 3.1.8(2)(a).

36. Id. at Rule 3.1.8 (3). Reviewable waters include those

designated as high quality 2 as well as those classified cold water

aquatic life class 1, warm water aquatic life class 1, and

recreation class 1. Regulated activities are those requiring a

discharge permit or water quality certification under federal or

state law, or which are subject to state control regulations

specifying that the antidegradation review process is applicable.

37. 5 Colo. Code Regs. §1002-8, Rule 3.1.9(1) (1988). This low

flow is based on the "average 3 0-day low flow with an average 1-

in-3-year recurrence interval for chronic (30-day) standards or the

empirically based 1-day low flow with an average l-in-3-year

recurrence interval for acute (1-day) standards, or the equivalent

statistically-based flow."

38. 5 Colo. Code Regs. §1002-8, Rule 3.1.9(3) (1988). In the

recently enacted Senate Bill 181, the legislature amended the Water

Quality Act to specifically provide for the use of mixing zones "so

long as water rights are not materially injured."

39. Colo. Rev. Stat. §25-8-205 (1982 Repl. & 1988 Supp.)

40. Colo. Rev. Stat. §25-8-205(2) (1982 Repl.). The commission

must consider: (a) the need for regulations controlling specified

pollutants that are the subject of water quality standards for the

receiving state waters, (b) the need for regulations specifying

treatment requirements for various types of discharges, (c) the

degree to which any particular type of discharge is subject to

treatment; the availability, practicality, and technical or

economic feasibility of treatment techniques, and the significance

of the discharge, (d) federal pollution control requirements, (e)

whether the discharge to be controlled is continuous, intermittent,

or seasonal, (f) whether a regulation of discharges into flowing

water should be based on the volume of flow of the receiving water

or the extent to which the discharge is diluted therein, or the

capacity of the receiving water to assimilate the discharge, and

(g) the need for specification of safety precautions to protect

water quality.
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41. Colo. Rev. Stat. §25-8-105 (1982 Repl. 1988 Supp.). Under

the federal act, these plans are to include (1) the identification

of the treatment works necessary to meet municipal and industrial

waste treatment needs for twenty years; (2) identification of the

means necessary to implement the plan; (3) a process to identify

all nonpoint source problems; and (4) procedures and methods to

control nonpoint sources. 33 U.S.C. §§1288(b)(2)(A) -(K) (1986).

42. Telephone interview with Bill McKee of the Colorado Water

Quality Control Division (June 5, 1989).

43. 33 U.S.C.A. §1251(a)(7) (1989 Supp.).

44. 33 U.S.C.A. §1329(b)(2)(A) (1989).

45. Colorado Water Quality Control Division, Colorado Nonpoint

Assessment Report (Apr. 1988). Among the major findings of this

report are that at least 3,300 miles of the state's streams are

"impacted" by nonpoint source pollution and that the major

pollutants are sediment (2,154 miles), salinity (1,533 miles), and

heavy metals (1,313 miles).

Colorado Water Quality Control Division, Colorado Nonpoint

Source Management Program (Jan. 1989). This report describes the

management approach established in Colorado to address nonpoint

source problems and describes projects to address problems in the

areas of agriculture, mining, and urban runoff. It also briefly

discusses best management practices which may be applicable.

46. 33 U.S.C. §1341(a)(l) (1986).

47. 5 Colo. Code Reg. §1002-18, Rule 2.4 (1989).

48. Id. at Rule 2.4.3(4).

49. id. at Rule 2.4.5(21).

50. Colo. Rev. Stat. §25-8-102(1) (1982 Repl.). This policy

section contains some other interesting language. Instead of the

"no discharge of pollutants" goal contained in the federal act it

provides that "no pollutant be released into any state waters

without first receiving the treatment or other corrective action

necessary to reasonably protect the legitimate and beneficial uses

of such waters;...." Colo. Rev. Stat. §25-8-102(2)(1982 Repl.).

Moreover, it subjects the water quality program to an "economic

reasonableness" requirement:

It is further declared that the general assembly intend

that this article shall be construed to require the

development of a water quality program in which the water

quality benefits of the pollution control measures

utilized have a reasonable relationship to the economic,
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environmental, energy, and public health costs and

impacts of such measures, and that before any federal

action is taken, with the exception of any enforcement

action, consideration is given to the economic

reasonableness of the action. Colo. Rev. Stat. §25-8-

102(5)(1982 Repl.).

51. Colo. Rev. Stat. §25-8-102(2)(1982 Repl.).

52. Colo. Rev. Stat. §25-8-104 (1982 Repl.).

53. In Pulaski Irr. Ditch Co. v. City of Trinidad, 70 Colo. 565,

203 P. 681 (1922), the Colorado Supreme Court ruled that municipal

effluent must be returned to the stream. Since downstream users

are entitled to rely on these returned waters, evaporative

treatment techniques reducing available supplies would cause injury

in fully appropriated stream systems. Thus, the Water Quality

Control Act provides for consideration of such injury resulting

from discharge limits reducing historically available flows of

water. Colo. Rev. Stat. §25-8-205(4)(b) (1982) Repl. Vol.).

54. Senate Bill 181, §1, 1989 (amending Colo. Rev. Stat. §25-8-

104) .

55. Colo. Rev. Stat. §25-8-203(2)(e)(1982 Repl. or 1988 Supp.)-

56. Colo. Rev. Stat. §25-8-203(2)(f)(1982 Repl.). This provision

goes on to state that standards may be utilized for purposes of

discharge permits. For a discussion of this issue see Hughes,

Amendments to the Colorado Water Quality Control Act, 10 Colo.

Lawyer 2758, 2269-70(1982).

57. Colo. Rev. Stat. §205-8-204(4)(b)(1982 Repl.).

58. Colo. Rev. Stat. §25-8-503(5) (1982 Repl.).

59. Colo. Rev. Stat. §25-8-503(5)(1982 Repl.). See also Colo.

Rev. Stat. §25-8-504(3)(1982 Repl.). This exclusion does not apply

to "any point source discharger which generates wastewater

effluent " Colo. Rev. Stat. §25-8-503(6)(1982 Repl.).

60. Colo. Rev. Stat. §25-8-501(1)(1982 Repl.).

61. Colo. Rev. Stat. §25-8-503(6)(1982 Repl.).

62. Colo. Rev. Stat. §25-8-504(1)(1982 Repl.).

63. Colorado Water Quality Control Commission, Policy on Water

Quality/Water Quantity Issues, January 5, 1981. However, the

policy statement then suggested that any such control regulations

applied to nonpoint source activities may contravene Colorado water

rights law.
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64. Colo. Rev. Stat. §25-8-205(5)(1982 Repl. & 1988 Supp.).

65. Colo. Rev. Stat. §25-8-205(5)(1988 Supp.).

66. Northwest Colorado Council of Governments, Areawide Water

Quality Management Plan for Eagle. Grant. Jackson, Pitkin. Routt.

and Summit Counties. Colorado (Revised June 1985).

67. Requested policy objectives included (1) minimizing the

adverse environmental impact of water diversion storage and

conveyance structures and facilities; (2) ensuring that future

diversions and ancillary activities do not cause a significant

deterioration in water quality conditions or impair the current or

designated uses of the region's water; (3) ensuring through

participation in the planning, design, and operation of reservoirs

that the quality of impounded water will be suitable on a permanent

basis for its intended use and that discharges downstream will not

significantly degrade water quality; (4) ensuring that additional

costs for advanced wastewater treatment directly caused by future

hydrologic modifications are equitably shared by the proponent of
those modifications; and (5) ensuring that development of water

resources within the region for out of basin use is compatible with

water quality objectives and will not increase the cost of meeting

clean water goals for water users within the region. Id. at 13.

68. Northwest Council of Governments, Areawide Water Quality

Management Plan for Region Twelve. 25, Policy #2 (approved Feb. 26,

1987 by NWCOG; conditionally approved Aug. 19, 1987 by Water

Quality Control Division). The conditions were that its approval

was not to be interpreted in a manner inconsistent with Colorado

water law or the Water Quality Control Act and nor as taking any

position concerning the scope of local authority to regulate water

development projects relating to water quality. Laitos, Assault

on the Citadel. Part I; Water Quality Laws and the Exercise of

™ater Rights. 17 Colo. Law. 1305, 1307 (1988).

69. Activities qualifying for a general or nationwide 4 04 permit

must be certified without the imposition of any conditions. Colo.

r.c. Stat. 25-8-302(1) (f) (1988 Supp.).

70. Colo. Code Regs. §1002-23 (1988) (superseded by Colo. Code

Regs. §1002-23 (1988).

71. 5 Colo. Code Regs. §1002-23, Rule 4.4.2 (1989).

72. Colorado Ground Water Management Act, ch. 319, 1965 Colo.

Sess. Laws 1246 or Colo. Rev. Stat. §§37-90-101 et. seq. (1973).

73. Colo. Rev. Stat. §37-90-107(4)(1973).

... Colo. Rev. Stat. §37-90-107(5)(1973).
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75. Colo. Rev. Stat. §37-80-120(3)(1973) (emphasis added).

76. For a discussion of these activities see HacDonnell,

Colorado's Law of "Underground Water": A Look at the South Platte

Basin and Bevond. 59 U. Colo. Law Rev. 579 (1988).

77. Colo. Rev. Stat. §37-92-103(9) (Supp. 1988).

78. Colo. Rev. Stat. §37-92-305(5)(1973) (emphasis added).

79. Colo. Rev. Stat. §37-83-104 (1973).

80. See Hallford, Water Reuse and Exchange Plans. 17 Colo. Law.

1083 (1988).

81. 196 Colo. 539, 589 P.2d 57 (1979).

82. Id. at 543, 589 P.2d at 59-60.

83. Porzak, Innovative Transfers and Exchange Plans, in Tradition,

Innovation and Conflict: Perspectives on Colorado Water Law 201-02

(L. MacDonnell ed. 1987).

84. Application for Water Rights of the City of Golden, in Clear

Creek, Jefferson and Adams Counties, Supplemental Findings of Fact,

Conclusions of Law, Judgment and Decree, Case No. 83-CW-361.

District Court, Water Division One, Colorado, June 17, 1986.

85. Known by the participants as the "Cosmic Settlement," this

complicated arrangement resolved many of the matters of dispute

among the parties.

86. Application for Water Rights for Mission Viejo Company,

Highlands Ranch Development Corporation and Centennial Water and

Sanitation District, Findings of Fact, Conclusion of Law, Judgment

and Decree of the Water Court, Case No. 85 CW 415, District Court,

Water Division No. 1, Colorado, December 8, 1988.

87. The Q7-10 flow is the minimum average seven-consecutive-day

flow expected to occur once in ten years. This low flow standard

now has been replaced by a different standard. See supra note 37.

88. Application for Water Rights of the Board of Water Works of

Pueblo, Colorado, in the Arkansas River and its Tributaries in

Lake, Chaffee and Pueblo Counties, Findings of Fact, Conclusions

of Law, Judgment and Decree, Case No. 84 CW 177, District Court

Water Division No. 2, Colorado, February 24, 1988.

89. A long-term reduction in flows causes the Q7-10 level to be

revised downward. To maintain water quality under these conditions

it is necessary to increase the restriction on discharges from

regulated point sources. In this case, the court found that the
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cities' wastewater treatment facilities could only meet these
tighter restrictions by making very expensive changes.

90. A stipulation entered into between Colorado Springs, which was

seeking to obtain a decree for a similar exchange arrangement in
the Arkansas and intermediate cities potentially affected by the

reduction in flows, had already reached a similar settlement.

Application for Water Rights of the City of Colorado Springs,
Colorado in the Arkansas River and its Tributaries, Stipulation

with Florence, Canon City, and Pueblo West, Case No. 84 CW 202 and
84 CW 203, June 16, 1987. By this stipulation, Colorado Springs

agreed not to operate its exchanges in such a way as to decrease

the flow of water in the Arkansas River at a point immediately

above the discharge point of the Fremont Sanitation District

Wastewater Treatment Plan to below 190 cubic feet per second.

91. See Hobbs & Raley, Water Quality Versus Water Quantity: A

Delicate Balance. 34 Rocky Mt. Min. L. Inst., ch.24 (1988); Hobbs

& Raley, Water Rights Protection in Water Quality Law, 60 U. Colo.

L. Rev. (1989 forthcoming).

92. See Laitos, Assault on the Citadel. Part I; Water Quality

Laws and the Exercise of Water Rights. 17 Colo. Law. 1305 (1988) ;

Laitos, Assault on the Citadel. Part II; Diversions and Water

Quality Regulations. 17 Colo. Law. 2003 (1988); Kassen, The Burden

of Maintaining Colorado's Water Quality. 18 Colo. Law. 23 (1989).
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