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SOLVING THE PRO BONO MISMATCH

ATINUKE O. ADEDIRAN"

The pro bono interests of law firm lawyers tend to differ from
the actual legal needs of the poor. This difference results in the
mismatch problem or the incongruence between the interests
of firm lawyers and the needs of the poor. Today, the mis-
match problem has resulted in law firm lawyers’ increased
demand of immigration matters while legal needs are greatest
in housing and family law. This leaves nonprofit legal
services organizations scrambling to find pro bono
representation for poor clients or otherwise relying on very
limited resources to represent poor clients.

The literature on the mismatch problem is lacking in im-
portant ways. First, there is a lack of understanding about
how the interests of individual lawyers factor into the selec-
tion of pro bono matters. Second, there is no understanding
about how law firm culture impacts the choice of pro bono
work for firms and individual lawyers. Third, the literature
does not include how the political climate impacts the choice
of pro bono work within firms. Finally, the literature is devoid
of normative suggestions to remedy the problem. Through an
interview-based empirical exploration, this research explains
how individual lawyers impact the choice of pro bono work,
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how law firm culture impacts pro bono choices, and how the
political climate directly shapes what lawyers choose to do for
pro bono legal representation.

To solve the pro bono mismatch, I make three proposals:
(1) modification of the language of the American Bar Associ-
ation’s Model Rule of Professional Conduct 6.1, which
provides that lawyers have a professional responsibility to
provide pro bono legal services; (2) creation and implementa-
tion of macro-level “pay for preference;” and (3) creation and
implementation of micro-level “pay for preference” regimes in
law firms to nudge lawyers to consider the greatest legal needs
in their choices of pro bono legal representation.
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INTRODUCTION

The pro bono mismatch is an incongruence between the in-
terests of law firms—and their lawyers—and the actual legal
needs of the poor. The mismatch is problematic because individ-
uals with the greatest legal needs are often left without legal
representation despite the ubiquity of law firm pro bono legal
services today. Several legal scholars have recognized some var-
iation of the mismatch problem. Through empirical research of
law firms, the literature shows that lawyers “are encouraged to
work on pro bono matters that align with their personal inter-
ests or expertise and that will provide them with professional
development opportunities.”! Other scholars have also observed
that law firm interests are driven by considerations regarding
client conflict, business-creation interests, or other market-
focused factors.?2 Firms avoid matters in areas of law in which

1. Scott L. Cummings & Deborah L. Rhode, Managing Pro Bono: Doing Well
by Doing Better, 78 FORDHAM L. REV. 2357, 2391 (2010). There are variations of
this statement in the literature. See, e.g., id. at 2427 (explaining that pro bono work
is designed first to maximize training opportunities for associates); Scott L.
Cummings, The Politics of Pro Bono, 52 UCLA L. REV. 1, 129-30 (2004) (showing
that certain legal matters are privileged while others are marginalized); Stuart
Scheingold & Anne Bloom, Transgressive Cause Lawyering: Practice Sites and the
Politicization of the Professional, 5 INT'L J. LEGAL PROF. 209, 222 (1998) (explaining
the pro bono mismatch in the context of corporate client conflicts).

2. Rebecca Sandefur, Lawyers’ Pro Bono Service and Market-Reliant Legal
Aid, in PRIVATE LAWYERS IN THE PUBLIC INTEREST: THE EVOLVING ROLE OF PRO
BONO IN THE LEGAL PROFESSION 95, 103 (Robert Granfield & Lynn M. Mather eds.,
2009); see also STEPHEN DANIELS & JOANNA MARTIN, LEGAL SERVICES FOR THE
POOR: ACCESS, SELF-INTEREST, AND PRO BONO IN ACCESS TO JUSTICE 162 (Rebecca
L. Sandefur ed., 2009); John M.A. DiPippa, Peter Singer, Drowning Children, and
Pro Bono, 119 W. VA. L. REv. 113, 129-30 (2016); Esther F. Lardent, Positional
Conflicts in the Pro Bono Context: Ethical Considerations and Market Forces, 67
FORDHAM L. REV. 2279, 2279 (1999); see generally Deborah L. Rhode, Rethinking
the Public in Lawyers’ Public Service: Strategic Philanthropy and the Botiom Line,
in PRIVATE LAWYERS IN THE PUBLIC INTEREST, supra at 251; Robert Granfield &
Lynn M. Mather, Pro Bono, the Public Good, and the Legal Profession, in PRIVATE
LAWYERS AND THE PUBLIC INTEREST, supra at 1, 11; Esther F. Lardent, Positional



1038 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 91

many nonprofit legal services organizations (NLSOs)3 seek vol-
unteer lawyers—such as employment law, labor law, and
foreclosures—so as not to conflict with their clients’ interests.4
Firms also avoid matters in family law, except for domestic vio-
lence, because such matters are seemingly time consuming® and
stressful.® On the other hand, firms favor pro bono matters with
“market appeal”—that is, those in which they can enjoy favora-
ble public relations.” These public relations matters are usually
large-scale litigations rather than the representation of individ-
ual clients.8 Thus, there is some understanding in the literature
that law firms tailor their choice of pro bono matters to avoid
client conflict, to reduce time consumption, and to benefit public
relations.

Yet the literature is missing important insights. First, for a
complete picture of the mismatch problem, it is important to un-
derstand how the interests of individual lawyers factor into the
selection of pro bono matters. Second, there is a dearth of deeper
knowledge of law firm conflicts of interests. Third, there is cur-
rently no understanding about how law firm culture impacts the
choice of pro bono work for firms and individual lawyers. Fourth,
the literature does not discuss how the political climate might
impact the choice of pro bono work within firms. And finally,
there are no policy suggestions that can help alleviate the prob-
lem. Through an empirical exploration of seventy-four in-person
interviews across all regions of the United States, this Article
makes important contributions to the literature and provides
policy recommendations to address the mismatch problem.

Conflicts in the Pro Bono Context: Ethical Considerations and Market Forces, 67
FORDHAM L. REV. 2279, 2279 (1999).

3. The author refers to institutions commonly known as “public interest
organizations” as “nonprofit legal services organizations” (NLSOs) throughout this
article. NLSO captures the form and substance of these organizations. NLSOs are
“the primary institutionalized structure for serving the civil legal needs of those
who cannot otherwise afford a lawyer . . . . [and] are virtually the only
institutionalized means for supporting dedicated, experienced lawyers with
expertise in the particular legal areas most relevant to representing poor,
disadvantaged, or underserved constituencies.” Laura Beth Nielsen & Catherine R.
Albiston, The Organization of Public Interest Practice: 1975-2004, 84 N.C. L. REV.
1591, 1596 (2006); see also Cummings & Rhode, supra note 1, at 2381.

Cummings & Rhode, supra note 1, at 2381.
Id. at 2393-94, 2429.

DANIELS & MARTIN, supra note 2, at 160.
Cummings, supra note 1, at 123.

Id.

® N0 Uk
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To solve the pro bono mismatch, this Article argues for allo-
cating scarce pro bono legal services based on the principle of
rationing by aggregation or numbers. Aggregation uses a head-
count method to prioritize the highest needs among a range of
needs. The highest legal needs should be prioritized while also
ensuring representation for other areas of legal services. To that
end, I make three proposals: (1) amending the ABA’s Model Rule
of Professional Conduct 6.1,2 which encourages lawyers to pro-
vide pro bono work to incorporate language prioritizing legal
areas of the highest need; (2) implementing micro-level “pay for
preference” regimes; and (3) implementing macro-level “pay for
preference” regimes in large law firms to incentivize or nudge
law firm lawyers to make pro bono choices while also considering
the needs of the poor.

This Article is divided into three Parts. Part I discusses the
increasingly important role of large law firms in providing pro
bono legal services and provides evidence of the mismatch prob-
lem. I rely on survey data and textual analysis of four “Vault
Guides to Law Firm Pro Bono Programs” to contrast the needs
of the poor with the textual emphasis that law firms place on
three areas of pro bono representation. Part II explains how the
current literature on the mismatch problem is lacking and why
the interview-based qualitative research in this Article is im-
portant. I then address the sample and methods used. Part I11
provides the results of the interview data by laying out four fac-
tors that impact the choice of pro bono matters taken on by law
firm lawyers. Part III begins with why the mismatch is in fact a
“problem” and why it is particularly intractable. Next, I discuss
theories around prioritizing legal needs and why I have chosen
rationing by aggregation for distributing pro bono legal services.
I then propose language for a new Model Rule 6.1 and related
comments. Part III also addresses the role of law firms in imple-
menting Model Rule 6.1 but cautions that because the new rule
nudges rather than mandates the distribution of pro bono re-
sources, law firms can create a system that prioritizes legal
areas of the highest need through micro or macro level “pay for
preference” regimes even if Model Rule 6.1 is not amended.
These “pay for preference” regimes also serve to nudge lawyers
toward the recognition that their interests may not match those
of poor clients. Finally, I discuss limitations and drawbacks of

9. MODEL RULES OF PROFL. CONDUCT r. 6.1 (AM. BAR ASS'N 2019).
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having a centralized pro bono system and prioritizing legal areas
of the highest need.

I. PRO BONO LEGAL SERVICES AND THE MISMATCH PROBLEM

Pro bono legal services provided by the private bar have be-
come an increasingly important avenue for low-income
individuals to access civil legal services. This Part discusses the
problem of unmet legal needs and the role of law firm pro bono
legal services in meeting the legal needs of the poor. It also pro-
vides evidence of the mismatch problem by comparing the legal
needs of the poor, gathered through survey data, with law firm
pro bono choices from textual analysis of Vault data.

A. Unmet Legal Needs and the Prominence of Law Firms

Access to civil justice continues to be a major problem facing
the legal profession, as there are many poor and low-income peo-
ple without legal representation for critical legal matters such
as domestic violence, child custody, eviction, and deportation.10
Indeed, “[elighty percent of the civil legal needs of low-income
people are unmet by lawyers.”11 The Justice Gap Report, written
by the Legal Services Corporation (LSC), documents that nation-
wide, “roughly one-half of the people who seek help from LSC-
funded legal aid providers are being denied service because of
insufficient program resources. Almost one million cases will be
rejected this year for this reason.”12

10. See generally Cummings & Rhode, supra note 1; DiPippa, supra note 2;
Bryant Garth, Comment: A Revival of Access-to-Justice Research, 13 SOC. CRIME L.
& DEVIANCE 255 (2009); Victoria J. Haneman, Bridging the Justice Gap with a
(Purposeful) Restructuring of Small Claims Courts, 39 W. NEW ENG. L. REV. 457
(2017); Ann Juergens & Diane Galatowitsch, A Call to Cultivate the Public Interest:
Beyond Pro Bono, 51 WASH. U. J. L. & POL’Y 95, 96 (2016); Latonia Haney
Keith, Poverty, the Great Unequalizer: Improving the Delivery System for Civil
Legal Aid, 66 CATH. U. L. REV. 55 (2016); Margaret Colgate Love, The Revised ABA
Model Rules of Professional Conduct: Summary of the Work of Ethics 2000, 15 GEO.
J. LEGAL ETHICS 441, 474 (2002).

11. Jules Lobel & Matthew Chapman, Bridging the Gap Between Unmet Legal
Needs and an Oversupply of Lawyers: Creating Neighborhood Law Offices—The
Philadelphia Experiment, 22 VA. J. SOC. POL’Y & L. 71, 73 (2015).

12. LEGAL SERVICES CORPORATION, DOCUMENTING THE JUSTICE GAP IN
AMERICA: A REPORT OF THE LEGAL SERVICES CORPORATION 12 (2009). “Because
this figure does not include people seeking help from non-LSC-funded programs,
people who cannot be served fully, and people who for whatever reason are not
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Because of this resource constraint, NLSOs are severely
limited in their ability to represent low-income clients—both fi-
nancially and in terms of the number of available lawyers—and
have come to rely on law firms for pro bono and financial re-
sources. Large law firms are highly resourced institutions and
have become critical to the provision of legal services to the
poor.13 Over time, pro bono work has become institutionalized
within large law firms.14 Institutionalization is best described
by Scott Cummings as the movement of pro bono from being “ad
hoc and individualized, dispensed irregularly as professional
charity,” to becoming “centralized and streamlined, distributed
through an elaborate organizational structure” by private law-
yers and “embedded in and cutting across professional
assoclations, law firms, state-sponsored legal services programs,
and nonprofit public interest groups.”15 Within law firms, “[t]he
institutionalization of pro bono work refers to the way it has be-
come Interwoven into the basic fabric of the profession, where it
is governed by explicit rules, identifiable practices, and implicit
norms promoting public service.”16

To that end, scholars have studied law firm motivations for
providing pro bono legal services to many poor individuals who
would otherwise have no access to lawyers.17 Some scholars ar-

seeking help from any legal aid program, it represents only a fraction of the level of
unmet need.” Id.

13. DANIELS & MARTIN, supra note 2, at 149.

14. See Steven A. Boutcher, The Institutionalization of Pro Bono in Large Law
Firms: Trends and Variation Across the Am Law 200, in PRIVATE LAWYERS IN THE
PUBLIC INTEREST, supra note 2, at 137; DiPippa, supra note 2, at 114; Sandefur,
supra note 2, at 107; see generally Steven A. Boutcher, Private Law Firms in the
Public Interest: The Organizational and Institutional Determinants of Pro Bono
Participation, 1994-2005, 42 LAW & So0C. INQUIRY 543 (2017) [hereinafter
Boutcher, Private Low Firms]; Cummings, supra note 1.

15. Cummings, supra note 1, at 6.

16. Cummings & Rhode, supra note 1, at 2364.

17. See generally DANIELS & MARTIN, supra note 2; DEBORAH L. RHODE, PRO
BONO IN PRINCIPLE AND PRACTICE: PUBLIC SERVICE AND THE PROFESSIONS (2005)
[hereinafter RHODE, PRO BONO IN PRINCIPLE]; Boutcher, Private Law Firms, supra
note 14; April Faith-Slaker, What We Know and Need to Know About Pro Bono
Service Delivery, 67 S.C. L. REV. 267 (2016); Robert Granfield, The Meaning of Pro
Bono: Institutional Variations in Professional Obligations among Lawyers, 41 LAW
& S0C’Y REV. 113 (2007); Granfield & Mather, supra note 2; Jolie L. Justus, Using
Business Strategies and Innovative Practices to Institutionalize Pro Bono in Private
Law Firms, 72 UMKC L. REV. 365 (2003); Rhode, supra note 2; Deborah
Rhode, Profits and Professionalism, 33 FORDHAM URB. L.J. 49, 80 (2005)
[hereinafter Rhode, Profits and Professionalism]; Scheingold & Bloom, supra note
1; Deborah A. Schmedemann, Pro Bono Publico as a Conscience Good, 35 WM.
MITCHELL L. REV. 977 (2009); Christopher Sclafani Rhee, Pro Bono, Pro Se, 105
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gue that pro bono provides an opportunity for law firms to
improve their reputation among the public18 and enhance their
reputation in recruiting, retaining, and improving the job per-
formance of their lawyers.19 Others have argued that pro bono
provides training, litigation experience, client contact, intellec-
tual challenge, and the opportunity to take responsibility beyond
what is otherwise available to junior lawyers in law firms.20
There are opportunities for marketing and client relations,21
raising lawyer morale,22 and—from a professionalism stand-
point—providing opportunities for lawyers to give back to
society and make a difference in the lives of others.23

Scholars have also studied whether law firms value pro bono
work. In a survey of firm lawyers, about 52 percent reported that
their firms provided no support for pro bono work. Compara-
tively, only 10 percent indicated that their organizations valued
pro bone as much as billable work, while 44 percent believed that
pro bono work was viewed negatively.2¢ A qualitative study of
large law firms in Chicago suggests that firms care about pro
bono for self-interested, reputational reasons and do not value it
for altruistic reasons.25 The study further explains that firms
are interested in working with NLSOs that support the kinds of

YALE L.J. 1719 (1996). While it is beyond the scope of this Article, empirical
evidence has shown that having legal representation benefits individuals in that
they are more likely to experience favorable legal outcomes in comparison to those
who do not have legal representation. See, e.g., Emily S. Taylor Poppe & Jeffrey J.
Rachlinski, Do Lawyers Matter? The Effect of Legal Representation in Civil
Disputes, 43 PEPP. L. REV. 881, 944 (2016); Rebecca L. Sandefur, Elements of
Professional Expertise: Understanding Relational and Substantive Expertise
Through Lawyers’ Impact, 80 AM. SOC. REV. 909, 92425 (2015); Carroll Seron,
Martin Frankel, Gregg Van Ryzin, & Jean Kovath, The Impact of Legal Counsel on
Outcomes for Poor Tenants in New York City’s Housing Court: Results of a
Randomized Experiment, 35 LAW & SOC. REV. 419, 429 (2001).

18. Rhee, supra note 17; Nadine Strossen, Pro Bono Legal Work: For the Good
of Not Only the Public, but Also the Lawyer and the Legal Profession, 91 MICH. L.
REV. 2122, 2132 (1993).

19. Rhode, Profits and Professionalism, supra note 17.

20. See generally Justus, supra note 17; Rhode, Profits and Professionalism,
supra note 17, at 58.

21. DANIELS & MARTIN, supra note 2, at 155; Justus, supra note 17, at 368.

22. WILLIAM C. KELLY, REFLECTIONS ON LAWYER MORALE AND PUBLIC
SERVICE IN AN AGE OF DIMINISHING EXPECTATIONS IN THE LAW FIRM AND THE
PUBLIC GOOD 90-97 (Robert A. Katzmann ed., 1995).

23. RHODE, PRO BONO IN PRINCIPLE, supra note 17; Strossen, supra note 18.

24. RHODE, PRO BONO IN PRINCIPLE, supra note 17, at 139—40.

25. DANIELS & MARTIN, supra note 2, at 149.
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pro bono cases that firms choose to support for their own recruit-
ment and training interests.26

Another interview-based study suggests that firms carefully
conduct pro bono so as not to produce conflicts with corporate
clients.27 The study also suggests that the entire structure of pro
bono programs—that is, not including pro bono as billable hours,
looking askance at attorneys that work excessive pro bono hours,
and providing pro bono through legal clinics where lawyers pro-
vide advice rather than retain clients—indicates a lack of
commitment to pro bono work.28

The literature therefore suggests that large law firm in-
volvement in pro bono work has created avenues for legal
services for the needy. However, law firm motivations may be
misaligned with the needs of poor clients.

B. The Mismatch Problem

Despite the fact that the private bar provides pro bono legal
services, many low-income individuals still lack legal assis-
tance.29 The LSC conducts periodic needs assessment surveys of
its grantees across the United States to determine the legal
needs of the poor.30 The LSC’s most recent survey from 2017 in-
dicates that “among the low-income Americans receiving help
from LSC-funded legal aid organizations, the top three types of
civil legal problems relate to family, housing, and income
maintenance.”31 A Chicago Bar Foundation survey conducted in
2005 revealed that the highest legal needs in Illinois “were in
the areas of consumer, housing, family and public benefits

26. Id. at 152.
27. Scheingold & Bloom, supra note 1.
28. Id. at 223.

29. LEGAL SERVS. CORP., THE JUSTICE GAP: MEASURING THE UNMET CIVIL
LEGAL NEEDS OF LOW-INCOME AMERICANS 1, 8, 23 (2017), https://www .lsc.gov/sites
/default/files/images/ThedusticeGap- FullReport pdf [https://perma.cc/9MVR-
H5NJ).

30. See generally Comprehensive Needs Assessment & Priority Setting, LEGAL
SERVICES CORP., https://www.lsc.gov/grants-grantee-resources/resources-topic-
type/comprehensive-needs-assessment-priority-setting (last visited Jan. 31, 2020)
[https://perma.cc/QP2T-XR6N].

31. LEGAL SERVS. CORP., THE JUSTICE GAP, supra note 29, at 8. “The
respondents who completed the survey represent households in the United States
with incomes at or below 125% of the federal poverty level, based on the 2016
federal poverty guidelines set by the Department of Health and Human Services.
These households include a range of incomes depending on household size, from
$14,850 for a single person household” to $30,380 for a family of four. Id. at 60.
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law.”32 These four categories made up 66 percent of all legal is-
sues in the survey.33 While these data are limited,34 one can
surmise that family law and housing are unmet areas of legal
need by poor clients. On the other hand, law firms are less likely
to prioritize family and housing law. This is the mismatch
problem.

To illustrate, I examined the actual text of the “Vault Guide
to Law Firm Pro Bono Programs”35 for the years 2013, 2014,
2015, and 2017,36 using Atlas.ti, a qualitative data analysis re-
search software. The software provides a powerful tool that can
help analyze the text of qualitative data.3” My goal was to deter-
mine how much emphasis law firms placed on three specific
areas of law during those years: family, immigration, and hous-
ing.38 The results of the textual analysis are in Table 1, which
shows the number of times each term is mentioned in the Vault
Guides.

32. CHICAGO BAR FOUNDATION, THE LEGAL AID SAFETY NET: A REPORT ON THE
LEGAL NEEDS OF LOW-INCOME ILLINOISANS 17 (2005).

33. Id

34. While it is not clear from the survey, it is possible that the low-income
Americans who have family and housing legal problems also have other legal
problems, including immigration issues.

35. The Vault Guide provides substantive qualitative information about large
law firms’ pro bono programs and participation. It includes categories such as
hours, supervision and evaluation, the areas of law in which each firm provides pro

- bono legal services, organizations for which each firm has performed pro bono legal
services in the last two years, and narratives of each firm’s program.

36. I selected these four years for convenience purposes, because the data are
available electronically. It is noteworthy that three of the years were before the
Trump Administration.

37. T use Atlas.ti here to determine the emphasis placed on particular words
and phrases. See ALASTI.TT: QUALITATIVE DATA ANALYSIS, https://atlasti.com/ (last
visited Jan. 31, 2020) [https://perma.cc/SHA2-WKSG].

38. 1 use proxies to capture legal issues that can be categorized in the same
general areas of family, housing, and immigration law. I have omitted the terms
“children” and “homeless” because these terms are also used to describe community
service activities, as well as donations to charitable organizations that are not
considered pro bono work. For additional information on what counts as “pro bono
work,” see PRO BONO INSTITUTE, WHAT COUNTS? A COMPILATION OF QUERIES AND
ANSWERS (2008), http://www.probonoinst.org/wpps/wp-content/uploads/what-
counts-2008.pdf [https://perma.cc/2634-YSL4].
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TABLE 1. Textual Analysis of Vault Guides by Search Term.

Area of Law Term Emphasis
Family
Domestic Violence 2,245
Family 1,372
Abuse 374
Divorce/Matrimonial 165
4,156
Immigration
Immigration 1,541
Asylum/Asylee 1,497
Refugee 237
Deportation/Removal 194
3,469
Housing
Housing 1,039
Landlord/Tenant 897
Eviction 119
2,055

Table 1 shows that, by count, family law is mentioned most
frequently across the four Vault Guides. This means that for
those four years, law firms emphasized their work in family law
the most. Nevertheless, the numbers are misleading because
while family law is mentioned 4,156 times in the Vault Guides,
domestic violence has the overall highest number of appear-
ances. The reason for this is that law firms tend to do domestic
violence work but generally eschew other categories of “family
law.”39 If we omit domestic violence law, the count for family law
drops down significantly to 1,902, giving it the lowest emphasis
in Table 1. Housing law would be second lowest with a count of
2,055, while immigration law would have the highest emphasis
with 3,469 mentions throughout the Vault Guides.

Table 1 contains only a snapshot of law firm pro bono legal
services for the years indicated. One cannot fully rely on the data
as it measures textual emphasis only. Nevertheless, in conjunc-

39. Cummings & Rhode, supra note 1, at 2393-94, 2429. Obtaining orders of
protection for victims of partner abuse is one area of family law that law firm
lawyers choose to do in large numbers. This is likely because orders of protection
matters are usually discrete projects.
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tion with the LSC survey data, it provides some basis for
concluding that firms place a more limited emphasis on housing
and family law matters, while the needs of the poor are primar-
ily in housing and family law.

II. THE MISMATCH PROBLEM IN PRO BONO

This Part addresses the importance of qualitative research
in illuminating the pro bono mismatch. It discusses the sample,
research methods, and results of the interview research.

A. What We Don’t Know About the Mismatch Problem

The pro bono mismatch problem—that is, the incongruence
between the interest of law firms and their lawyers and the ac-
tual legal needs of the poor—is well recognized in the literature.
Yet the literature is lacking in important ways. First, we do not
have a good understanding of how the interests of individual
lawyers factor into the selection of pro bono matters. Second, we
do not know how law firm culture impacts the choice of pro bono
work for firms and individual lawyers. Third, we lack knowledge
about the role of the political climate on pro bono choice in firms.
The qualitative research below provides some answers.

B. Sample and Research Methods

To illustrate how the interests of lawyers, firm culture, and
the political climate influence the selection of pro bono matters,
this Article employs interview-based empirical research.40
Specifically, it uses in-depth, qualitative semistructured
interviews.41 In-depth interviews are particularly suited for this
research because a study of interests and culture requires the
detailed description of decision-making processes and mecha-
nisms in law firms.42 The data consists of seventy-four in-person
interviews across all regions of the United States, broken down
as follows: (1) thirty-six interviews of large law firm pro bono

40. 'The research has been approved by Northwestern University’s Institutional
Review Board.

41. MICHAEL QUINN PATTON, QUALITATIVE RESEARCH AND EVALUATION
METHODS 174 (2d ed. 1990).

42. See BRUCE L. BERG, QUALITATIVE RESEARCH METHODS FOR THE SOCIAL
SCIENCES (2001).
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professionals43 and (2) thirty-eight interviews of members of
NLSOs.44 Interviews were in-person, were conducted between
March and December 2017, and lasted between one and two
hours. Interviews were audio recorded and transcribed verbatim
with participants’ consent. I then manually coded and analyzed
the data using Atlas.ti.

I recruited respondents through a snowball sampling
method by either contacting them directly or through referrals
from other respondents. To be a part of this study, a large firm
must have been ranked as an Am Law 100 law firm in the past
five years.45 I selected these elite firms for the study because
they are the most influential institutions with regard to pro bono
services, as they provide financial and in-kind support to
NLSOs.46

The law firm pro bono professionals in this study are all law-
yers in charge of the full-time management and organization of
pro bono legal services within their firms, usually on the global
level. These pro bono professionals have the following titles: “Pro
Bono Partner,” “Director of Pro Bono,” “Special Counsel of Pro
Bono,” or “Pro Bono Counsel.”47 These pro bono professionals
straddle the world of legal services and corporate firms. They
serve as “brokers,” bridging the gap between law firms and

43. These thirty-six individuals represent about 46 percent of all lawyer pro
bono professionals in the United States.

44. While this research includes some LSC-funded organizations, many of the
NLSOs in this study are exclusively funded by private foundations, large law firms,
and individual donations, and some receive grants from state and local
governments. For most legal services organizations, pro bono legal services have
become a critical way of meeting the needs of poor clients. This research reveals
that large law firms also provide otherwise-lacking financial support to
organizations to whom they also provide pro bono services.

45. American Lawyer ranks law firms based on gross revenue on an annual
basis. The rankings are a proxy for prestige. I chose the past five years because
firms may lose their rankings within the top 100 in any given year but are still
considered part of the Am Law 100 firms.

46. DANIELS & MARTIN, supra note 2, at 151. With a few exceptions, these firms
have also been the focus of almost all empirical research on pro bono work.

47. Law firms also have lawyer pro bono managers. To the extent that those
pro bono managers are subordinate to any other pro bono professionals within their
firms, they have been excluded from this sample. Firms also sometimes have non-
lawyer coordinators who are usually subordinates to the individuals in this study.
This study does not generally include managers and coordinators who are
subordinates, because the focus is on individuals with managerial power within
their firms.
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NLSOs.48 Most of the pro bono professionals have backgrounds
in NLSOs, government legal practice, or law school clinics.49
Others started out in their law firms as associates and, in some
cases, were promoted to litigation or corporate partnerships be-
fore becoming pro bono professionals.

I employed maximum variation sampling to reach NLSOs
with varying sizes, ranging from very small (two lawyers) to very
large (approximately seven hundred lawyers).50 I also engage
various legal practice foci, including general poverty law, of
which a majority of the organizations fall, and more specialized
practice areas such as immigration, family law, children, hous-
ing, arts, benefits, consumer law, and the like. In addition, the
location of the nonprofit organizations in this study match the
location of the large law firms. Taking this broad sampling ap-
proach is useful in interview methods because it allows a
researcher to capture the principal outcomes that cut across a
great deal of participant or program variation.51

Within NLSOs, I interviewed individuals in director posi-
tions, and in some cases, I spoke to individuals who coordinate
law firm pro bono within their organizations. Pro bono coordina-
tors in NLSOs are mostly found within large organizations that
now have lawyer or non-lawyer pro bono coordinators, pro bono
directors, or managers as part of the institutionalization of pro
bono work across the board. While they are not necessarily the
decision-makers within their organizations, these pro bono coor-
dinators tend to have important influence on how their pro bono
programs are managed. In some large organizations, I inter-
viewed two individuals, usually the executive director and a pro
bono director, manager, or coordinator (depending on the title
used within each NLSO). Tables 2 and 3 illustrate the break-
down of the seventy-four interviews and their characteristics.

48. See David Obstfeldt, Social Network, the Tertius Iungens Orientation and
Involvement in Innovation, 50 ADMIN. SCI. Q. 100, 102 (2005). Brokers connect
otherwise unconnected groups or processes.

49. Of the thirty-six pro bono professionals in this sample, only two do not have
any of the stated legal practice backgrounds.

50. See PATTON, supra note 41, at 174.

51, Id.
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TABLE 2. Law Firms (N=36).

Organization Interview Type Region Interviews
Law Firm Pro Bono Professional Northeast 19
Law Firm Pro Bono Professional Midwest 9
Law Firm Pro Bono Professional South 4
Law Firm Pro Bono Professional West 4

TABLE 3. Nonprofit Legal Services (N=38).

Organization Region Interviews
Nonprofit Legal Services | Northeast 11
Nonprofit Legal Services Midwest 11
Nonprofit Legal Services South 6
Nonprofit Legal Services West 10

In addition to interview data, I used findings from my ob-
servations at the March 2017 Equal Justice Conference (EJC)
when useful. The EJC is an annual gathering of individuals and
groups concerned with access to justice, including law firm pro-
fessionals involved in pro bono work, legal services organization
members, corporate counsel, judges, access-to-justice commit-
tees within states, and funders and collaborators.52 The EJC is
cosponsored by the American Bar Association’s Standing Com-
mittee on Pro Bono and Public Service and the National Legal
Aid & Defender Association.53 The conference brings together
these stakeholders to share ideas and discuss issues of pro bono,
the public interest, and access to civil justice for the poor.54

C. Pro Bono Choice

The findings below document the factors that influence the
choice of pro bono matters selected by individual lawyers and

52. Equal Justice Conference, AM. BAR ASS'N, https://www.americanbar.org
/groups/probono_public_service/eje/ [https://perma.cc/39U7-65ZZ]. Collaborators
include state bar associations.

53. Id.

54, Id.



1050 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 91

law firms, including the interests of individual lawyers, con-
flicts, the culture of time, and the political climate.

1. Lawyer Interests

The concept of “interest” in sociology has been used histori-
cally to mean “affinities,” meaning “spheres of activity which
persons enter into and occupy in the course of realizing their
personality.”55 “What drives human behavior, in other words, is
interest.”®6 Interest determines action.5?7 Dominant or more
powerful persons can impose or protect their own interests to the
detriment of others.5® Individual or organizational interests ei-
ther conflict with one another or support one another.59

This Article reveals that the interests of individual lawyers
drive the legal matters law firms choose. For instance, two pro
bono professionals in large law firms explained how they ensure
that their lawyers are provided with pro bono matters that in-
terest them:

I want to know what my lawyers want to do. I want to know
what cases interest them. I want to know what clients inter-
est them. I want to know what things don’t interest them
because I want to serve up to them something that they’ll feel
comfortable doing [. . .]. [S]o what we find is that the bulk of
what we do tends to be driven by two things: a) What our
lawyers want to do in terms of what attracts them, and b)
what fits into their schedule.60

As the above statement indicates, the pro bono professional’s
role is focused on advancing the interests of individual lawyers

55. ALBION W. SMALL, GENERAL SOCIOLOGY 434 (1905). I introduce the concept
of “interest” here even though it has been referred to as a proto-concept in sociology,
since it is usually taken for granted rather than defined. See, e.g., Lyn Spillman &
Michael Strand, Interest-Oriented Action, 33 ANN. REV. OF SOC. 85, 86 (2013). I find
defining it useful as a tool to inform the phenomenon that occurs in the
collaboration between large law firms and legal services organizations in the course
of pro bono client representation.

56. Richard Swedberg, Can There Be a Sociological Concept of Interest?, 34
THEORY & S0OC’Y 359, 363 (2005).

57. Id. at 363.

58. See, e.g., Spillman & Strand, supra, note 55, at 86; Swedberg, supra note
56, at 363.

59. Swedberg, supra note 56, at 365.

60. Interview with PC002 (Mar. 15, 2017) (on file with author).
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within the law firm. A second pro bono professional was specific
about a particular partner’s interests as driving the pro bono
professional’s role:

But there was one lawyer, in particular, who was really
bright [. . .] she was supposedly very politically progressive,
but never did any pro bono work. And she said [. . .] T really
want to do some pro bono work.” I said ‘great, you’re a great
litigation partner, I'm sure we can find [something]. She said
‘no, I want to work on an important class action, but I don’t
know anything about like welfare law, or social security,
whatever—so, I want to be like the procedural expert on class
actions.” And I was like, ‘I will keep my eye out for that.” Not
surprisingly, [. . .] I'd never heard of anyone asking us for
that, but I don’t care.61

Pro bono professionals typically meet the interests of law-
yers by staying within the comfort zones of individual lawyers
and departments in law firms. This is different from the current
landscape of the literature on pro bono in large law firms. For
example, Leonore Carpenter has made the argument that law
firm “[p]ro bono coordinators pick and choose ‘sexy’ cases or
‘easy’ cases over cases that address the most acute needs of the
target population.”62 Deborah Rhode has also argued that law
firms tend to send their inexperienced and bored lawyers to do
pro bono work for legal services organizations.63 Carpenter and
Rhode therefore place the matter-selection interest in the hands
pro bono professionals and their law firms. However, this empir-
ical research suggests that, as volunteers, large law firm pro
bono lawyers are usually the drivers of their own pro bono inter-

61. Interview with PC004 (Mar. 28, 2017) (on file with author).

62. Leonore F. Carpenter, “We’re Not Running a Charity Here”: Rethinking
Public Interest Lawyers’ Relationships with Bottom-Line-Driven Pro Bono
Programs, 29 BUFF. PUB. INT. L.J. 37, 38-39 (2011) (demonstrating that it is legal
services organizations lawyers that sometimes give pro bono lawyers what they
consider to be “easy” cases because they believe that pro bono lawyers cannot take
on certain complicated legal matters); see also Scott L. Cummings & Rebecca L.
Sandefur, Beyond the Numbers: What We Know—and Should Know—About
American Pro Bono, 7 HARV. L. & POL’Y REV. 83, 104 (2013) (mentioning in their
article that we do not know how legal services organizations select pro bono
matters). This subject is beyond the scope of this Article, but I will discuss how legal
services organizations assign pro bono matters in a future work.

63. Deborah Rhode, Public Interest Law: The Movement at Midlife, 60 STAN. L.
REV. 2027, 2072 (2008).
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ests.64 Several pro bono professionals spoke about simply
working with associates and partners “to identify [meaningful]
opportunities.”65 One pro bono professional explained that law-
yers have the autonomy to choose whether or not to engage in
pro bono work at all, even though pro bono professionals, who
manage their programs, are tasked with creating successful pro
bono programs within their firms: “To some extent[,] we're held
responsible for producing this great pro bono program[,] and we
have absolutely no authority over anybody. They can do what-
ever they want.”66

Three pro bono professionals describe what staying within
one’s comfort zone means for volunteer lawyers. One explained
that lawyers within law firms “want to do something in pro bono
that they can feel good about[ ] but also feel competent in. So
new areas of law are a little scary [and for many lawyers] it can
be challenging to do that kind of work,” especially in practice
areas considered to be emotional in nature.67 Another said that
“people feel really connected to doing things in their area of ex-
pertise; I’'m not asking a hedge fund lawyer to go to court. I'm
not asking people to do things that are way out of their comfort
zone.”68 A third pro bono professional explained that “for [the]
run-of-the-mill litigation partners, they really are just way too
uncomfortable being involved in a family law case.”®9 From
these examples, it is clear that the pro bono professional’s goal
is to provide matters within these comfort zones.

Nevertheless, while uncommon, some lawyers are inter-
ested in going outside their comfort zones for pro bono matters.
A pro bono professional explained that some lawyers choose to
do matters that are particularly distinct from their everyday
practices, but they “want to do something where [they are] not
scared that [they are] going to screw up really badly.”70

64. This is not to say that law firm partners do not ask associates to take on
matters to gain legal experience. In fact, one pro bono professional told me that
“some of the groups want associates to use pro bono to get certain kinds of
experience, like trial experience.” Interview with PC026, July 10, 2017 (on file with
author). However, in the majority of instances, and especially as associates become
more senior, they are usually not primed to take on certain pro bono matters.
Rather, they choose to do pro bono within their interests.

65. See, e.g., Interview with PC009 May 15, 2017) (on file with author).

66. Interview with PC016 (June 6, 2017) (on file with author).

67. Interview with PC005 (Mar. 31, 2017) (on file with author).

68. Interview with PC019 (June 8, 2017) (on file with author).

69. Interview with PC002 (May 22, 2017) (on file with author).

70. Interview with PC023 (June 12, 2017) (on file with author).
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Pro bono professionals therefore seek pro bono work that re-
flects the interests of lawyers. These interests are usually within
their comfort zones. NLSOs understand how lawyer interests
impact pro bono matter selection, as the executive director of an

organization explained in frustration:

[Lawyers] could be more flexible about where their comfort
zone is on behalf of the community, right? So, I think that
sometimes they draw—you know—some places and some
firms can be pretty narrow [with] what they’re comfortable
doing. Like[,] I don’t understand why every big firm in the
country can’t help people with simple divorces [. . .]. Why
can’t people get over that hurdle, and why can’t we really look
really hard at what the need is and not just say[:] [O]h, we
want some cute U visa cases, you know, nice and packaged.”1

2. Conflicts

Empirical evidence confirms the prevailing view that law
firms choose pro bono cases to avoid conflicts with corporate cli-
ents. When this happens, positional conflict is often a rationale

for avoiding certain pro bono matters. 72

Positional conflicts—sometimes known as business con-
flicts—may occur when a lawyer or law firm’s presentation of
a legal argument on behalf of a client is directly contrary to,
or has a detrimental impact on, the position advanced on be-
half of a second client in a different case or matter. 73

Firms avoid matters in areas of law in which many NLSOs
seek the help of volunteer lawyers—such as employment law,
labor law, and foreclosures—so as not to conflict with their cli-

ents’ interests.”4 A pro bono professional explained at length:

All the firms have business conflicts in environmental, fore-
closure, employment. These are just areas where big firms
cannot do pro bono work because of our client base. There are
smaller firms that can. Hopefully, they pick up some of the

Interview with PI016 (May 24, 2017) (on file with author).
Cf. Lardent, supra note 2, at 2279-80, 82—83.

Id. at 2279.

See id. at 2282-83.
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slack . .. there’s nothing I can do about that [. . .]. [In addi-
tion], we might not take that matter because we represent a
lot of developers[,] and [. . .] even though there’s no conflict,
we don’t want to make a law that’s going to be bad for our
clients someday. So even though that day is not today, some
day in the future, we don’t want to come up against a case
that [this firm] made that hurt developers. So, we wouldn’t
take that case. Somebody else who doesn’t represent develop-
ers will take that case.75

Therefore, positional conflicts also include possible future con-
flicts with corporate clients. This creates a challenge for NLSOs
in their partnerships with law firms. The executive director of
an NLSO who had previously been a large law firm commercial
partner explained:

They just don’t want to do cases in a certain area because
they don’t want to offend banks or employers [. . .]. [T]hose
are hard. I mean[,] you understand why the firms do things
that way. But it can be frustrating at times. You know there
are firms who just don’t do any plaintiffs’ employees work be-
cause they represent so many employers and employers don’t
want them dabbling around getting the plaintiff's side of
those cases [. . .]. They want this sort of mythical consumer
case where the client would be no trouble, the issues would
be fascinating[,] and nobody that the firm otherwise repre-
sented would be implicated. But that’s hard to come up
with.76

Therefore, the avoidance of corporate client conflicts is an im-
portant goal for law firms in their pro bono partnerships with
NLSOs. Some NLSOs are able to assist clients in matters of em-
ployment, foreclosure, and other areas involving corporate client
conflicts through partnerships with midsized and smaller firms,
as well as solo lawyers, all of which do not often have the same
conflicts as large law firms. However, many clients simply do not
have access to lawyers as a result of these conflicts.

75. Interview with PC014 (June 7, 2017) (on file with author). The issue of
client conflict for law firm pro bono work has been discussed by other scholars. See,
e.g., Rhode, supra note 63, at 2073.

76. Interview with PI008 (Apr. 20, 2017) (on file with author).
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3. Law Firm Culture of Time

The organizational culture of time in large law firms is an-
other factor that determines which matters get pro bono
representation. Organizational culture is a broad concept used
in social science research in management, organizations, and so-
ciology.7” Management scholars define “organizational culture”
as a social or normative glue that holds an organization together
and expresses values that members of an organization share.”8
Organizational culture is a negotiated order of how things func-
tion and how organization members behave, and it is influenced
by people with power within organizations.” Organizational
culture also consists of “systems of abstract, unseen, emotionally
charged meaning that organize and maintain beliefs about how
to manage physical and social needs.”80

Legal scholars have written extensively about organiza-
tional culture, including in large law firms.81 Scholars have also
written specifically about the culture of billable hours in law
firms.82 Large law firm lawyers tend to bill clients in rigid time
increments.83 Beyond billing time alone, large law firm lawyers

77. For an introduction to the study of organizational culture in sociology, see
William G. Ouchi & Alan L. Wilkins, Organizational Culture, 11 ANN. REV. SOC.
457, 457-59 (1985).

78. Paul Bate, The Impact of Organizational Culture on Approaches to
Organizational Problem-Solving, 5 ORG. STUD. 43, 4546 (1984); Linda Smircich,
Concepts of Culture and Organizational Analysis, 28 ADMIN. SCI1. Q. 339, 344 (1983).
For a discussion of organizational culture in law firms specifically, see Steven A.
Boutcher, Rethinking Culture: Organized Pro Bono and the External Sources of Law
Firm Culture, 8 U. ST. THOMAS L.J. 108, 113-16 (2011).

79. Tim Hallett, Symbolic Power and Organizational Culture, 21 SOC. THEORY
128, 135 (2003); see also Arthur B. Laby, Regulatory Convergence and
Organizational Culture, 90 TUL. L. REV. 1181, 1188-89 (2016).

80. HARRISON M. TRICE & JANICE M. BEYER, THE CULTURES OF WORK
ORGANIZATIONS 20 (3d ed. 2002).

81. See, e.g., Elizabeth Chambliss, Measuring Law Firm Culture in Special
Issue: Law Firms, Legal Culture and Legal Practice, in STUDIES IN LAW, POLITICS
AND SOCIETY (Austin Sarat ed., 1st ed. 2010); Susan Saab Fortney, Soul for Sale:
An Empirical Study of Associate Satisfaction, Law Firm Culture, and the Effects of
Billable Hour Requirements, 69 UMKC L. REV. 239 (2000); Susan Saab Fortney, Are
Law Firm Partners Islands unto Themselves? An Empirical Study of Law Firm Peer
Review and Culture, 10 GEO. J. LEGAL ETHICS 271 (1996); Laby, supra note 79; Scott
Killingsworth, Modeling the Message: Communicating Compliance through
Organizational Values and Culture, 25 GEO. J. LEGAL ETHICS 961 (2012); D. Daniel
Sokol, Policing the Firm, 89 NOTRE DAME L. REV. 785 (2013).

82. See, e.g., Cummings & Sandefur, supra note 62, at 96 n.53, 103—04.

83. Douglas R. Richmond, For a Few Dollars More: The Perplexing Problem of
Unethical Billing Practices by Lawyers, 60 S. C. L. REV. 63, 79-80 (2008).
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have different cultural constraints depending on their practice
areas—transactional or litigation. Unlike firms, NLSOs do not
have the same time constraints, as they need not bill their time
to clients. In their role as brokers, large law firm pro bono pro-
fessionals manage time constraints within the parameters of
each volunteer lawyer’s practice area. A large law firm pro bono
professional provided a useful analogy by comparing litigation
to a marathon and transactional work to a sprint. The different
approaches to the culture of time in these practice areas have
tremendous impact on how lawyers choose pro bono projects.
The pro bono professional explained that:

[T]ransactional people run twenty-six one-mile sprints, and
there might be a half-a-mile gap in between. Sometimes [. . .]
it might just be deal, after deal, after deal. Their lives are
very episodic. And so, for them to do what we want them to
do [. . .] they need something [so that] when they’re hot, they
can set it down, and then when they're cold, they can pick it
up. Litigators just plan for it. So, almost always the first
question is: what is the timing of this matter[?] So, we have
to fit it in to their schedule, so that drives a tremendous
amount of what we do.84

As a result, pro bono professionals manage their volunteer law-
yers’ schedules to accommodate the law firm culture of time.
Indeed, one pro bono professional explained how recognition of
law firm time constraints is imbued into the definition of what
constitutes a “good” nonprofit pro bono client where the organi-
zation, rather than an individual, is the client:

That they have a clear objective of what the project is, they
are respectful of our attorneys’ time and provide information
when asked, and basically, they respect the attorney client
relationship. [. . .] [Cllients that are not ideal are ones that
tend to ignore whatever the original scope of the relationship
was. We signed on to help you negotiate your lease and [. . .]
now you are expanding the scope. It is very stressful for our

84. Interview with PC002 (Mar. 15, 2017) (on file with author).
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attorneys because [...] they committed to take on a certain
thing and now it’s exploding.8%

The above pro bono partner’s observations make clear that the
notion of time in large law firms is different from its understand-
ing and use in an NLSO.

This recognition has not gone unnoticed by NLSOs that
work with large firm pro bono lawyers. During a panel discus-
sion at the 2017 Equal Justice Conference, the executive director
of an NLSO in a conversation with new NLSO pro bono liaisons
suggested ways that such organizations can work with judges to
minimize the time that large law firm lawyers spend in court
when representing pro bono clients:

The judge can allow a pro bono large firm lawyer to go first
in court. It’s an appreciation for the lawyers that know they
don’t have to sit in court all day that the case can be heard by
8 or 9 a.m. The clerk can also put a pro bono case first. You
have a conversation with the judge about having volunteers
take on cases that will otherwise be pro se and take too long.
Most judges are willing to accommodate that[,] and if you let
them understand that other jurisdictions do it[,] then they
will feel okay doing it.86

The executive director explained that paying attention to the
time constraints of large law firm volunteer lawyers is beneficial
to indigent clients in court because pro bono lawyers are more
likely to take additional matters if time waiting in court is min-
imized. The executive director further explained the importance
of accommodating law firm lawyers’ time constraints because
billing time is a law firm experience that does not translate to
the NLSO setting.

The impact of the culture of time on law firm pro bono choice
is so powerful that associates tend to favor the timeframe of a
typical immigration matter, as evidenced by many law firm pro

85. Interview with PI010 (May 18, 2017) (on file with author) (emphasis added).

86. 2017 Equal Justice Conference (EJC) co-sponsored by the ABA Standing
Committee on Pro Bono and Public Service and National Legal Aid & Defender
Association, May 4-6, Pittsburgh, PA. These statements were made by PI033
during a meeting at the EJC conference. I later interviewed the participant on July
21, 2017.
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bono professionals and substantiated by NLSOs. For instance, a
pro bono professional explained that immigration matters are

really good cases for associates because there’s a huge
amount of client contact[,] and because of the backlogs unfor-
tunately in immigration system they can really work them on
their own schedule . ... Whereas if you’re doing a custody
case, there’s a judge telling you when your depositions [are]
or [what] your discovery schedule [is] and all that kind of
stuff, so I think it’s much more manageable.87

Another pro bono professional described why asylum law is a re-
current area of choice for law firms:

As an aggregate whole, asylum work has to probably [be the]
number one practice area among the top 100 law firms. Two
reasons: one, you get some really compelling client. {. . .]
Here’s this vulnerable person. They've been persecuted in
their home country because, they’re a, say, Coptic Christian
in Egypt, and the government’s trying to eradicate Christians
in Egypt, that’s an easy story to sell. At the same time—then
I say: you’re going to meet with the client, you're going to
have six months to file this set of documents. We’re going to
give you samples, we're going to give you training, and you
have one deadline and six months to complete it; so when
you're hot, set it down, when you're cold, would you pick it
up? They say: awesome, I'm in. And so, we do that stuff by
the truckload. And other firms do, I’'ve got to believe, for the
same reasons.88

NLSOs also explained how the culture of time in law firms has
influenced the demand for immigration law matters. For in-
stance, one executive director explained that “a lot of the work
that we do is not the kind of work they really want. They prefer
.. . discrete work, so they’ll do like asylum petitions, helping peo-
ple fill out their paperwork.”89 Another executive director
explained that

87. Interview with PC027 (July 11, 2017) (on file with author).
88. Interview with PC002 (Mar. 15, 2017) (on file with author).
89. Interview with PI001 (Mar. 7, 2017) (on file with author).
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the pro bono professional say[s] that a lot of [. . .] associates
want to do asylum. And the reason is because [. . .] of the tim-
ing. You file [...] and you don’t have to do anything for
another three months. And then, the court date comes, and
then you can prep. And then, I think he says, if I remember
clearly, it just fits better.90

Thus, immigration law is a preferred area because the culture of
time is an important factor that has a major impact on the kinds
of legal matters that law firms choose.

4. The Political Climate

Decisions about which pro bono matters to take are also mo-
tivated by the political climate of the day. Today, immigration
has become a politically charged area of law.91 While immigra-
tion law was generally not considered to be an area of poverty
law until recently,92 it has increasingly become a large focus of
the work of many NLSOs and poverty lawyers. NLSOs are
keenly aware of the importance of including immigration-related
work in their practice to attract private lawyers because of the
strong interest and demand for immigration law related work
from private firms. To be sure, NLSOs have been practicing im-
migration law for a long time, as explained by an executive
director who said that “most of the top cases legal aid programs
for a long time and even today see the most of are some combi-
nation of housing, family, and consumer, usually, and
Immigration’s usually in there pretty high too.”93

However, the private bar—particularly large law firms—
only recently began to focus its energies on immigration law, es-
pecially as a result of recent political developments in the Trump
era.94 Several NLSOs discussed this renewed interest in immi-

90. Interview with PI016 (May 24, 2017) (on file with author).

91. See, e.g., David Leonhardt, The Trump Immigration Crisis Rolls On: What
Would a Better Approach Look Like?, N.Y. TIMES (Nov. 28, 2018), https:/
www.nytimes.com/2018/11/28/opinion/trump-immigration-border-migrants.html
[https://perma.cc/PSH6-RNPX].

92. Scholarship and even casebooks on poverty law generally do not include
immigration law as an area of poverty law. See, e.g., JULIET BRODIE, CLARE
PASTORE, EZRA ROSSER, & JEFFREY SELBIN, POVERTY LAW, POLICY AND PRACTICE
(2014). This research portends that immigration law will be added in discussions
and scholarship on poverty law over time.

93. Interview with PI002 (Mar. 27, 2017) (on file with author).

94. See, e.g., Leonhardt, supra note 91.
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gration law in light of how politically charged immigration has
become—“immigration right now, everybody wants to do 1immi-
gration [. . .]. It’s very hot[,] which makes it hard to do other
things.”95 Another explained that “we literally cannot fit in all
of the law firms that want to do [immigration] work.”96 Another
NLSO executive director emphasized that

immigration cases probably the last six-to-eight months—
because of all the rhetoric and then executive orders that
have come out from the federal government about changes in
immigration policy. There’s been a great interest in those
matters, and so we've been able to place those cases very
quickly because there is a great deal of interest.97

Yet another executive director described the renewed interest in
immigration as something the organization had to respond to
because if a “pro bono [professional] is knocking on your door and
saying, ‘I want to do immigration cases,” and you have landlord-
tenant cases and family law cases, that’s not what [the] associ-
ates want to do so you have to be able to respond to that.”98

The pressure to take on immigration law matters also comes
from law firm board members, as explained by an executive
director:

Right now([,] for example, immigration is super, super, super
popular because of [. . .} all the Trump stuff, especially traf-
ficking cases. People see that as being very interesting. So,
I'll go to a meeting with our board president, or our commu-
nications director, or whatever, and of course, they want to
talk up all the interesting immigration work we do and T visa
work we do.99

As indicated above, policies in the Trump era have spurred a
strong interest in immigration law that many NLSOs are under
pressure to satisfy, even when other areas of law are left unful-
filled. The last example above shows that nonprofit board
members are beginning to join in this push for immigration-

95. Interview with PI007 (Apr. 19, 2017) (on file with author).
96. Interview with PI018 (May 25, 2017) (on file with author).
97. Interview with P1023 (June 5, 2017) (on file with author).
98. Interview with P1029 (July 11, 2017) (on file with author).
99. Interview with PI025 (June 8, 2017) (on file with author).
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related matters. It is important to note though that while the
current pro bono interest is in immigration law, this interest
may change in the future—particularly with a change in admin-
istration. The important point from this research is that while
interests and needs can ebb and flow, lawyers should seek to
provide legal assistance to those with the highest legal needs at
any particular time.

The mismatch problem in pro bono legal services has only
been studied in a limited way. By conducting qualitative empir-
ical research of seventy-four interviews involving law firms and
NLSOs, this Article aims to provide a deeper understanding
about what goes into law firm decision-making regarding pro
bono matters. The results indicate that lawyer interests, con-
flicts, law firm culture of time, and the political climate drive
these decisions. Notably, the decisions are hardly ever driven by
the actual legal needs of the poor. With this deeper knowledge
in hand, the next Part provides policy considerations to address
the mismatch problem.

III. SOLVING THE MISMATCH PROBLEM

To address the mismatch problem, I make three proposals.
The first is to modify Model Rule 6.1 to include language that
addresses the legal needs of the community. The second is to im-
plement a macro-level “pay for preference” regime in law firms.
The third is a micro-level “pay for preference” system in law
firms. This Article does not argue for a mutually exclusive rem-
edy; one or all of these proposals could be utilized. Indeed,
combining all three proposals will likely create the most effective
remedy for the mismatch problem.

A. Why the Mismatch Problem Is Difficult to Solve

There are two important reasons why the mismatch prob-
lem is difficult to solve. First, pro bono work is not mandatory
and is based entirely on principles of volunteerism, as evidenced
by the ABA’s Model Rule of Professional Conduct 6.1 outlined
below. Historically, the ABA has sought to amend the Model
Rules to mandate pro bono to no avail.100 Second, pro bono work

100. For instance, in 1993 Model Rule 6.1 was amended, at which time the
Standing Committee on Lawyers’ Public Service Responsibility discussed the
possibility of having mandatory pro bono requirements nationally. The Committee
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is an integral part of the legal profession and is unlikely to be
replaced with something else. One might wonder, for example,
whether pro bono work could be replaced with having large law
firms provide funding to NLSOs to represent indigent clients.
This is an unlikely outcome largely because NLSOs have become
extremely dependent on law firms for money, labor, and prestige
by association. And law firms use pro bono work for recruiting,
retention, training, professional development, and reputation,
as well as for their individual lawyers to give back to society.101

Indeed, since 1998 there has been a steady increase in the
number of pro bono hours reported by large law firms as shown
in Figure 1 below.102 Figure 1 illustrates the importance of
maintaning pro bono work in firms. And, as discussed above, pro
bono work has become institutionalized within law firms.

FIGURE 1. The Growth of Pro Bono Across American Law
Firms, 1994-2005.
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eventually decided not to recommend mandatory pro bono legal services but instead
recommended strengthening Rule 6.1 while maintaining it as an aspirational rule.
The Committee proposed a rule that continued the essence of the prior rules but
made the statement more specific and insistent than before, in hopes that by
drawing attention to the rule and by making clear that the obligation was real and
immediate, although aspirational, more lawyers would provide services to those
unable to pay for legal services. See James L. Baillie & Judith Bernstein-Baker, In
the Spirit of Public Service: Model Rule 6.1, the Profession and Legal Education, 13
LAW & INEQ. 51, 58 (1994).

101. See Atinuke O. Adediran, The Relational Costs of Free Legal Seruvices, 55
HARV. C.R.-C.L. L. REV. (forthcoming 2020).

102. Adapted from Boutcher, Private Law Firms, supra note 14, at 551. Some
scholars have suggested that the increase in firms hiring pro bono professionals
likely correlates to the institutionalization of pro bono work in law firms. See, e.g.,
Cummings, supra note 1, at 41; Boutcher, Private Law Firms, supra note 14, at 545. .



2020] SOLVING THE PRO BONO MISMATCH 1063

Because of the intractability of the mismatch problem, any
solution or proposal must realign firm incentives with those of
the poor.

B. How to Prioritize Legal Needs

Since the demand for legal services is so high and the need
is so great while resources are limited, it is important to address
how to prioritize legal services. But first, I will discuss the im-
portance of establishing a centralized pro bono system.

1. The Need for a Centralized System

The structure of pro bono legal services is currently decen-
tralized. Today, most large law firms have lawyer pro bono
professionals who serve as brokers, organizing and managing
pro bono work for their lawyers.103 The brokerage of pro bono
work often occurs through law firm pro bono professionals who
seek legal matters from NLSOs.104 In addition, individual law-
yers sometimes seek legal matters from NLSOs or other
avenues, and the resulting clients become their law firms’ cli-
ents. The problem with the current system is that it is
decentralized. Each firm is connected to each NLSO, rather than
a system where all law firms and NLSOs are connected through
a centralized system.105

Therefore, the first step toward addressing the mismatch
problem is to create a centralized pro bono system comprising of
NLSOs, large law firms, and bar associations in each state or
locality depending on the jurisdiction.106 A centralized pro bono

103. Cummings & Rhode, supra note 1, at 2391, 2359.

104. Id. at 2381.

105. In their work, Cummings and Rhode described a centralized pro bono
system as “[tjhe default method of assignment . . . through pro bono counsel, who
identify opportunities and disseminate information about them through various
mechanisms, such as pro bono list serves, individual e-mails, and personal
contacts.” Id. at 2391. This Article takes the position that a centralized system of
pro bono should not utilize various mechanisms and channels with multiple pro
bono professionals and should instead be conducted through a single body or
organization.

106. 1 recognize that a centralized system can be interpreted broadly or
narrowly. The goal is not to dictate what works in each state or locality, but to
emphasize the importance of prioritizing having a centralized system. For instance,
small states may benefit from a statewide body, while vast states with rural parts
or densely populated urban areas may benefit from having local central systems.
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system would allow participants to have access to information
and knowledge about local legal needs. While not complete, we
can observe a starting point toward centralized pro bono systems
in Onedustice—an organization in San Francisco and Los
Angeles—and the Chicago Bar Foundation.107 Onedustice con-
nects the entire legal services community in California and
provides training, information, and resources to NLSOs to assist
in their pro bono collaborations.108 The Chicago Bar Foundation
is both a grant-making organization and one that brings to-
gether Chicago’s legal community to improve access to justice.109

A centralized platform created in each jurisdiction would al-
low for information sharing so that indigent individuals with the
highest legal needs have priority access to legal representa-
tion.110 To have a centralized pro bono system, each state or
jurisdiction would create an organization with a web plat-
form.11! Each NLSO would continue to conduct intakes to
determine eligibility for legal services. However, instead of send-
ing matters to law firms through pro bono professionals via
email and phone on a monthly basis (as in the current system),
the new organization would request new and available pro bono
matters from NLSOs in its area. The organization would then
rank legal areas of need in the community. Based on that rank-
ing, the organization would determine the area of highest need
and send those matters to pro bono professionals in a manner
that reflects the proportion of need in the community.

One can imagine a system in which each firm receives a ma-
jority of pro bono matters, say 51 percent,11Z in areas of the
highest legal need, and pro bono matters in other areas would
account for the rest. Pro bono professionals, who continue to
serve as brokers between their firms and the nonprofit legal ser-
vices world, would inform their lawyers about legal areas of the

107. ONEJUSTICE, https://onejustice.org/ (last visited Jan. 21, 2020) [https:/
perma.cc/d663-PFCR].

108. History, ONEJUSTICE, https://onejustice.org/history/ (last visited Jan. 21,
2020) [https://perma.cc/BDK3-856Q)].

109. About Us, CHICAGO BAR FOUNDATION, https://chicagobarfoundation.org
/about/ (last visited Jan. 21, 2020) [https://perma.cc/6JYS-EB5T].

110. The next section below discusses how to prioritize legal services. While this
can change, at the time of this research, the legal areas of the highest need were
family law and housing, including evictions. Legal need should be reevaluated
monthly to ensure that the areas of the highest need receive priority representation.

111. The organization does not need to be large. In some states, one to three
employees would suffice.

112. The percentage can be determined by each jurisdiction.
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highest need and attempt to place those matters first. For mat-
ters that cannot be placed, the new organization can reach out
to smaller law firms or solo practitioners to assist in represent-
ing indigent clients.

I make this proposal with some caution, especially with re-
gard to the determination of what constitutes the areas of
highest legal need in each jurisdiction. At the time of this re-
search, the areas of the highest legal need were family law and
housing-related matters across the regions in which interviews
were conducted. Legal needs should be reevaluated monthly,
quarterly, or within a functional duration in each jurisdiction to
ensure that the areas of the highest need receive priority repre-
sentation.

The proposed centralized platform would ensure that other
matters, which are not currently areas of the highest need but
are equally important, are not neglected. This clearinghouse can
also serve as a source of information for the ABA, individual
state bars, and the judiciary.

2. The Principle of Rationing by Aggregation

Under the current pro bono system, there is no systematic
way of choosing pro bono matters. The goal of this subsection is
to theorize about how best to determine the distribution of scarce
pro bono legal services.

The empirical research discussed in Part IT shows that de-
spite the sharp increase in pro bono legal services provided by
law firms, the legal areas of the highest need are left unfulfilled.
Therefore, this Article relies on the principal of rationing legal
services to determine how to prioritize the highest legal needs.
The principle of rationing comes from bioethics, where there is a
robust literature on the allocation of persistently scarce medical
goods, such as organs, ICU beds, and vaccines.113 The rationing
of legal services, like the rationing of medical needs or services,

113. See generally 1. Glenn Cohen, Rationing Legal Services, 5 J. LEGAL
ANALYSIS 221, 223 (2013). Rationing has been applied to the allocation of legal
services in the civil and criminal contexts. For discussions of rationing in criminal
cases, see Richard A. Bierschbach & Stephanos Bibas, Rationing Criminal Justice,
116 MICH. L. REV. 187, 246 (2017); Irene Oritseweyinmi Joe, Systematizing Public
Defender Rationing, 93 DENV. L. REV. 389, 430 (2016); Peter A. Joy, Rationing
Justice by Rationing Lawyers, 37 WASH. U. d. L. & PoL’Y 205, 226 (2011).
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is a difficult endeavor.114 Rationing, for our purposes, involves
determining how to allocate scarce legal resources.115 After all,
how do we decide where to concentrate resources, and for the
good of what legal problems?116 The initial rationing of legal ser-
vices happens at the doorsteps of NLSOs, when poor clients seek
legal services.117 However, it is important to grapple with how
law firms should concentrate pro bono resources. Scholars have
discussed several ways in which legal services can be ra-
tioned.118 For instance, rationing can be done using the
following methods: (1) first come, first served; (2) lottery, includ-
ing one of these methods: morally worthy or deserving,
emergency, or prioritizing the worse off; and (3) aggregation.119

I argue that rationalizing by aggregation is a valuable
method for determining how to manage scarce pro bono re-
sources. I have chosen aggregation because the other methods
are undesirable. Consider, for example, rationing under a mor-
ally worthy or deserving model. Under this model, the goal is to
represent individuals who deserve representation. Making a de-
termination about who is deserving or worthy of representation
is difficult in practice. Consider an NLSO trying to determine
whether to represent a family in an eviction matter when the
family had been evicted many times before, or whether to repre-

114. See generally Douglas J. Besharov & Jessica Dunsay Silver, Rationing
Access to Advanced Medical Techniques, 8 J. LEGAL MED. 507 (1987) (addressing
healthcare rationing); Cohen, supra note 113, at 308 (analogizing models of
rationing legal services to medical needs); Kenneth V. Iserson & John C. Moskop,
Triage in Medicine, Part I: Concept, History, and Types, 49 ANNALS EMERGENCY
MED. 275, 275 (2007) (discussing the principle of allocation, including rationing in
medicine); Oritseweyinmi Joe, supra note 113 (discussing rationing in the
allocation of public defenders in criminal cases).

115. Paul R. Tremblay, The Crisis of Poverty Law and the Demands of
Benevolence, 1997 ANN. SURV. AM. L. 767, 767 (1997); Stephen Wizner, Rationing
Justice, 1997 ANN. SURV. AM. L. 1019, 1020 (1997); see generally Claudia J. Coulton
& Marvin Rosenberg, Secial Justice and Rationing Social Services, 8. 50C. & SOC.
WELFARE 415, 415 (1981); Matthew Diller, Report of the Working Group on Client
/Matter/Case Selection, 67 FORDHAM L. REV. 1833 (1999).

116. The principle of rationing is already being applied in NLSOs. David Luban
provides an example of a nonprofit legal services organization that decides to focus
on housing matters above other kinds of legal services. That organization turns
down clients with other legal problems. DAVID LUBAN, LAWYERS AND JUSTICE: AN
ETHICAL STUDY 306 (1988) (criticizing the lottery system).

117. See Cohen, supra note 113, at 225-36 (discussing how NLSOs make
difficult decisions about the allocation of scare resources).

118. See id. at 245, 247; Wizner, supra note 115, at 1020-21.

119. See Cohen, supra note 113, at 245, 247, Wizner, supra note 115, at 1020—
21.
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sent an immigrant that had been deported in the past but now
needs legal representation. How would the NLSO determine
who is morally worthy—the family that is about to become
homeless, or the immigrant that can be deported?120

Thus, I advocate for the use of aggregation as a viable
method to determine the areas of high need. NLSOs often have
to decide whether to provide some benefit to many individuals
or concentrate that benefit in a small number of people.121 I ar-
gue that rationing by aggregation should guide how pro bono
legal services are distributed when law firms and NLSOs collab-
orate to provide free legal services to the poor. Specifically,
NLSOs should decide where to concentrate legal services by con-
sidering the aggregate of individuals with needs in particular
areas of law.

A criticism of the model of rationing by aggregation is that
it treats clients in an aggregative manner rather than individu-
ally, which amounts to denying clients equal concern because it
distinguishes between them on the basis of the groups to which
they belong.122 “A client’s problem is addressed only if enough
other clients share that same problem.”123 For instance, if a par-
ticular locality happens to have many individuals over the age
of sixty-five, an NLSO can observe a need for legal services for
the elderly and either establish an organization focused on elder
law or concentrate resources on that area of law. In this exam-
ple, the organization prioritizes the legal needs of the elderly by
the number of elderly persons who seek legal assistance over and
above other legal needs.

While it is not a perfect solution, rationing by aggregation
is a worthwhile way to distribute pro bono legal services for a
number of reasons.

First, because pro bono work involves the transfer of poor
clients from NLSOs to law firm lawyers, any form of rationing
pro bono must be conducted in a systematic manner. To illus-
trate this, consider the application of a first come, first served or
lottery system to pro bono work. It would be extremely challeng-
ing for law firms and NLSOs to determine what clients came
first in the chain of needy clients to accurately apply the model.
This is because a determination of the order of clients can be

120. See Wizner, supra note 115, at 1020.
121. Cohen, supra note 113, at 267.

122. LUBAN, supra note 116, at 308.

123. Id.
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done through NLSO intake processes, communication between
NLSOs, and law firms—including through pro bono profession-
als and individual lawyers.

Second, aggregation, at least in terms of how this Article
proposes to utilize it, is infused with a level of fairness that the
other forms of rationing lack. Consider the principle of deserv-
ingness, or priority to the worst-off. It would be challenging to
determine the deservingness of individual clients. For instance,
making the determination of whether a child who is embroiled
in a custody battle is more deserving than a family with three
young children who are about to be evicted or a woman experi-
encing domestic violence would be nearly impossible.

While aggregation treats individuals as part of a group with
similar legal problems, it does not have to be all-or-nothing. We
can ensure that other areas of legal need are also represented.
As T propose in the next section, the legal area of the highest
need can be determined as a percentage of other legal needs.
While the highest need would be prioritized, other legal needs
would also be addressed, but on a smaller scale.

In addition, it is important to describe how to determine the
“oreatest legal need.” There is certainly no perfect measure to
determine what the greatest need in a community is. As a result,
this Article relies on nonprofit intake processes for that determi-
nation. NLSOs conduct intakes to determine, among other
things, whether a client (1) has a legal problem, (2) whether the
client is eligible for legal services, and (3) whether the legal prob-
lem can be addressed by that NLSO. NLSOs are best situated to
determine legal need because they are often the avenue through
which the indigent access legal services. The greatest legal need
is therefore the need with the highest number of intakes per le-
gal issue accepted across all organizations in a particular
jurisdiction or community.124

C. Modifying Model Rule 6.1

The goal of modifying Model Rule 6.1 is to send a strong sig-
nal about prioritizing the legal needs of the poor.

124. 1 recognize that “the highest number of intakes per legal issue” is not an
entirely sufficient measure of the greatest need. After all, the determination would
rely on only the individuals and groups that actually seek legal services at a
particular time. However, it is perhaps the most useful measure that can be utilized
in a centralized pro bono system as discussed until we derive a better measure.
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1. Current Text of Model Rule 6.1: Voluntary Pro Bono
Publico Service

Every lawyer has a professional responsibility to provide le-
gal services to those unable to pay. A lawyer should aspire to
render at least (50) hours of pro bono publico legal services
per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the (50) hours of legal
services without fee or expectation of fee to: (1) persons of
limited means or, (2) charitable, religious, civic, community,
governmental and educational organizations in matters that
are designed primarily to address the needs of persons of lim-
ited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially re-
duced fee to individuals, groups or organizations seeking
to secure or protect civil rights, civil liberties or public
rights, or charitable, religious, civic, community, govern-
mental and educational organizations in matters in
furtherance of their organizational purposes, where the
payment of standard legal fees would significantly deplete
the organization’s economic resources or would be other-
wise inappropriate;

(2) delivery of legal services at a substantially reduced fee
to persons of limited means; or

(3) participation in activities for improving the law, the le-
gal system or the legal profession. In addition, a lawyer
should voluntarily contribute financial support to organi-
zations that provide legal services to persons of limited
means. 125

2. Proposed Model Rule 6.1

The proposed Model Rule 6.1 incorporates the principle of
rationing by aggregation to target the highest legal needs in the

125.

MODEL RULES OF PROF'L. CONDUCT r. 6.1 (AM. BAR ASS’N 2019).
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community at any given point in time. Below, I use italicized,
boldfaced text to show how changes can be made to section (a) of
the Rule.126

Rule 6.1: Voluntary Pro Bono Publico Service

Every lawyer has a professional responsibility to provide le-
gal services to those unable to pay. A lawyer should aspire to
render at least (50) hours of pro bono publico legal services
per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the (50) hours of legal
services without fee or expectation of fee to:

(1) persons of limited means who have been determined
to be part of a group possessing the highest legal
need in the community or,

(2) charitable, religious, civic, community, governmental
and educational organizations in matters that are de-
signed primarily to address the needs of persons of limited
means who have been determined to be part of a
group possessing the highest legal needs in the com-
munity . . ..

3. Proposed Comment on Model Rule 6.1

[13] The addition to paragraph (a) adds language to
the Rule prioritizing the representation of individuals
with the highest legal needs in the community, as de-
termined by each jurisdiction and depending upon
local needs and local conditions. In case of conflict, es-
pecially experienced by law firm lawyers, if reasonable
accommodation cannot be made with the client who is
the source of the conflict, then legal needs determined
to be next in priority should be considered. This para-

126. This is only a proposal; the location of the actual language should have no
bearing on the applicability of the new Rule. The definition of “community” should
be determined by each state. It could mean jurisdiction, locality, or even an entire
state.
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graph was added to aid lawyers in the selection of
targeted pro bono representation; it is nonbinding.

4. The Need for Uniformity of Model Rule 6.1

The current ABA Model Rule 6.1 has been adopted in whole
or part by a majority of the states and the District of Colum-
bia.127 Nevertheless, some states depart significantly from the
structure and substance of Model Rule 6.1. Notably, California
locates its pro bono rule in Comment 5 of Rule 1.0, which defines
the purpose and function of the Rules of Professional Con-
duct.128 Texas’s pro bono rule is listed as Preamble 6 of its Code,
and looks like an amalgamation of the 1969 and 1983 versions
of Model Rule 6.1.129 All in all, there is hardly any uniformity in
Model Rule 6.1 among the states.130

However, given the importance of the proposed amend-
ments to addressing the incongruence between lawyers’
interests and the legal needs of the poor and because the goal of
the amendment is to address local legal needs, states should
amend their ethical codes to incorporate the new Rule as neces-
sary for their jurisdictions’ access-to-justice efforts.131
Uniformity across the states in noting the importance of focusing

127. The ABA has created a chart enumerating variations in the adoption of
Model Rule 6.1 between states. However, the chart is slightly dated. For example,
the state of Illinois amended Illinois Supreme Court Rule 756 on May 25, 2018;
section (f) of that rule contains a pro bono aspiration. In addition, Kentucky, North
Carolina, and Texas all have pro bono rules. Ohio has deferred the consideration of
adopting a rule. Oregon does not have a pro bono rule. See AM. BAR ASS'N CPR
PoLICY IMPLEMENTATION COMM., VARIATIONS OF THE ABA MODEL RULES OF
PROFESSIONAL CONDUCT, RULE 6.1: VOLUNTARY PRO BONO PUBLICO SERVICE
(2017), https://www.americanbar.org/content/dam/aba/administrative/professional
_responsibility/mrpe_6_1.pdf {https://perma.cc/FG4P-APXU].

128. CAL. RULES OF PROFL CONDUCT (2018), http://www.calbar.ca.gov/Portals/O
/documents/rules/Rule_1.0-Exec_Summary-Redline.pdf [https://perma.cc/MQX6-
VAV3].

129. TEX. DISCIPLINARY RULES OF PROFL CONDUCT (2018), https://www.
texasbar.com/AM/Template.cfm?Section=Toll_Free_Ethics_Helpline_for_Lawyers
&Content]D=27271&Template=/CM/ContentDisplay.cfm [https://perma.cc/YJ6V-
EGV3].

130. See RHODE, PRO BONO IN PRINCIPLE, supra note 17, at 17.

131. The ABA’s primacy with regards to ethical codes was confirmed in the
1970s: “By then, most state supreme courts had adopted the Code of Professional
Responsibility, often verbatim, to govern the lawyers in their jurisdictions.” Ted
Schneyer, Professionalism as Bar Politics: The Making of the Model Rules of
Professional Conduct, 14 LAW & SOC. INQUIRY 677, 688 (1989).
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pro bono work on need would provide additional leverage for
these proposals.

D. The Role of Law Firms

Model Rule 6.1 is not mandatory; there is no disciplinary
consequence attached to implementing the proposed new Rule
6.1. Therefore, it is important to recognize that some lawyers
will choose to ignore it. Since large law firms have become criti-
cal to the provision of legal aid, it is important to provide
incentives for lawyers in law firms to comply with the proposed
Rule 6.1.132 For this reason, I provide two proposals that can be
followed by law firms seeking to encourage their lawyers to en-
gage in pro bono work targeting the highest legal needs in their
communities.133 Even if the new Model Rule 6.1 is not adopted,
law firms can create and implement these proposals for the ben-
efit of the poor in their jurisdictions.

1. Pay-for-Preference: Macro Level

For starters, a proposal that seeks to suggest or impose a
financing requirement on a private organization is bound to be
met with skepticism. Therefore, I start this section by noting
that the current Rule 6.1 states that “a lawyer should voluntar-
ily contribute financial support to organizations that provide
legal services to persons of limited means.”134 I consider “pay-
for-preference” a way to meet this financial requirement under
Rule 6.1.135 Pay-for-preference is advantageous to both law
firms and NLSOs. It is important to distinguish pay-for-
preference from “pay-to-play,” a phenomenon that requires law

132. Historically, Rule 6.1 has functioned under an incentive system. See
Cummings & Rhode, supra note 1, at 2368.

133. The current Rule 6.1 specifically recognizes the role of law firms in
implementing the Rule by providing commentary that law firms should encourage
their lawyers to engage in pro bono legal services. Love, supra note 10, at 474.

134. MODEL RULES OF PROF'L CONDUCT § 6.1 (AM. BAR ASS’N 2019).

135. At least one legal scholar has made a proposal for lawyers to make
payments in lieu of engaging in pro bono services. See Judith L. Maute, Pro Bono
Publico in Oklahoma: Time for Change, 53 OKLA. L. REV. 527, 582 (2000). This
proposal is different from a proposal that provides an alternative to engaging in pro
bono work, because a lawyer that “pays for preference” is still expected to do pro
bono, only for a different matter.
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firms to pay NLSOs a certain amount of money as incentive to
engage in pro bono legal services with their organizations.136

Pay-for-preference would allow law firm lawyers to choose
the volunteer projects they would like to engage in while provid-
ing for the needs of the community. Under the centralized pro
bono system, if a law firm lawyer’s preferred legal areas do not
match the areas of the highest need within the community, the
lawyer’s firm would sponsor another area of law within the or-
ganization. For example, if lawyer or law firm X wants to take
on immigration law cases, but the area of the highest need is
housing law, law firm X would sponsor an organization—let’s
call it Y—which focuses on housing law, by funding a part of its
program, or providing what is akin to a fellowship program
where one or more of its lawyers goes into the organization for a
number of months to represent clients directly.137 Then organi-
zation Y would provide law firm X with its desired immigration
law matters, if available.

Another use for pay-for-preference would be if the legal ar-
eas of the highest need become deeply incompatible with law
firm interests. For example, we can imagine a world where
employment-based claims become the legal area of the highest
need in a particular jurisdiction, or even nationally. Large law
firms have historically rejected the representation of poor clients
in employment law on the basis that they create positional con-
flicts; 138 thus, pay-for-preference can serve as an avenue to
sponsor NLSOs who represent clients in employment law, or
other areas of law, to seek other representation, while firms can
represent poor clients with other legitimate legal matters. With
pay-for-preference, Model Rule 6.1 will likely be more success-
fully adhered to, and firms who are interested in other legal
areas can receive their preferences in pro bono matters.

136. See Greg McConnell & Marc Kadish, Inviting Controversy: “Pay to Play”,
MAYER BROWN PRO BONO UPDATE 38-41 (2008); Lazar Emanuel, City Bar OKs
Referral Fees to Pro Bono Organizations, N.Y. LEGAL ETHICS REP. (Aug. 2009),
http://'www.newyorklegalethics.com/city-bar-oks-referral-fees-to-pro-bono-
organizations/ [https://perma.cc/NTB3-3794]; Rhode, supra note 63, at 2074.

137. The set up may be similar to fellowships such as the Skadden and Equal
Justice Works or the Hunton & Williams two-year pro bono fellowship. See Nielsen
& Albiston, supra note 3, at 74; HUNTON & WILLIAMS, PRO BONO ANNUAL REPORT:
THE YEAR IN NUMBERS 14, https://www.huntonak.com/images/content/3/1/v2
/31174/Pro-Bono-Annual-Report-2016.pdf [https://perma.cc/DE44-KN9V].

138. See, e.g., Cummings, supra note 1, at 119; Cummings & Sandefur, supra
note 62, at 97, Cummings & Rhode, supra note 1, at 2393; Rhode, supra note 63, at
2073.
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A limitation of a macro-level pay-for-preference regime as I
have proposed here is that, if many law firm lawyers choose to
“pay for preference,” the new Rule 6.1 may not function to give
priority to areas of the highest legal need. In other words, if most
lawyers choose to opt out of Rule 6.1 by paying for preference,
then the Rule becomes weak. If Rule 6.1 is not adopted and firms
incorporate macro pay-for-preference regimes, the same limita-
tion applies, as legal areas of the highest need could be ignored.
To combat this problem, the proposed clearinghouse could limit
the number of “pay for preference” requests honored per firm on
a yearly basis. The clearinghouse could also impose a policy to
exponentially increase the amount of money a firm would have
to pay to opt out. This would likely deter law firms from opting
out except under limited conflict exceptions.

2. Pay-for-Preference: Micro Level

A micro-level pay-for-preference system would be organized
and implemented internally on the firm level, unlike the macro
pay-for-preference described above, which applies to law firms
broadly. Each firm can incentivize its lawyers to take matters
where the need is greatest in the community by giving more
credit to pro bono hours in areas of high legal need. To imple-
ment micro-level pay-for-preference, firms can require lawyers
to choose pro bono matters beyond a certain number of hours—
say one hundred in any given year—in legal areas of high need.
Alternatively, firms can allow lawyers to bill pro bono hours in
areas of the highest need as time and a half. For instance, an
associate can bill 1.5 hours for every hour spent representing a
client in a family law matter under this system.

The first limitation of a micro-level pay-for-preference sys-
tem is incentivizing firms to organize or implement pro bono
restrictions on their lawyers. An imperfect solution to this prob-
lem is for pro bono professionals to advocate for jurisdictional
legal needs within their firms. This solution is imperfect because
lawyers can still choose to do whatever they want, although
some influential pro bono professionals who wield a lot of power
can sway lawyers’ decision-making.139

139. I discuss variations in the role of pro bono professionals in a future work.
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E. Limitations and Drawbacks

This subsection addresses limitations and drawbacks of es-
tablishing a centralized pro bono system and prioritizing legal
areas of the highest need through aggregation. I take up these
issues systematically below.

1. Limitations of a Centralized Pro Bono System

There are several limitations of having a centralized pro
bono system. First, a jurisdictional-level organization or clear-
inghouse may be difficult to implement in certain areas. While
few would disagree about the need for more family law represen-
tation at present, many organizations may have disagreements
about what constitutes legal areas of the highest need. While
this is a real challenge, it is likely to be a rare occurrence because
NLSOs would inform the clearinghouse about their needs. A re-
lated limitation is that a centralized pro bono system may be
challenged in certain jurisdictions where there is competition for
pro bono matters because firms and organizations may not nec-
essarily want to share pro bono opportunities generally. It is true
that a centralized pro bono system may effectively eliminate the
opportunity to compete for pro bono matters. However, being
able to meet community legal needs likely trumps the need to
compete with other law firms or NLSOs for pro bono matters.

Second, having a centralized system will likely mean creat-
ing new organizations to manage the pro bono system in each
jurisdiction. This clearinghouse would need resources that are
already challenging to come by. Some may argue that instead of
creating new organizations, states should fund the hiring of
more legal services attorneys to help meet the needs of clients
that the private bar does not. These are important limitations.
However, a centralized pro bono system does more than allow
for the implementation of a proposed Rule 6.1. A centralized sys-
tem would allow for information symmetry, so that law firms
and NLSOs have access to and information about pro bono op-
portunities and resources in their communities. In addition,
funding NLSOs is important regardless of whether a centralized
pro bono system is implemented because pro bono work cannot
substitute the work of NLSOs, who are experts in poverty law.
Moreover, the legal profession values pro bono legal services and
has codified it in the Model Rules. Indeed, even if NLSOs receive
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additional funding to represent clients that are currently with-
out representation, law firms and lawyers will continue to
represent pro bono clients. Thus, it is important to remedy prob-
lems within the pro bono system. Pro bono is here to stay and
provides valuable legal services for many poor clients.

Relatedly, there is a risk that a clearinghouse or new organ-
ization may be treated like an outsider, with no power or
influence to ensure that it receives and processes information as
it should. And the clearinghouse may not have enough resources
to further its work. Thus, there is a recognition that without
high level support, a clearinghouse model may not be the most
effective approach.140 The best way to combat this problem is to
ensure that both law firms and NLSOs are supportive of the es-
tablishment of a clearinghouse because without their support,
the organization will lack either information or funding. To in-
centivize the participation of law firms, the clearinghouse can
solicit the support of corporate clients, who have a large influ-
ence on law firm decision-making.141

Finally, some jurisdictions may require more fine-grained
analysis and establishment of community needs. This is partic-
ularly salient for rural communities. Jurisdictions may need to
determine need by locality rather than on a state-wide basis so
as not to advantage some parts of the state over the other. There-
fore, it is important for the proposals to be adapted to suit each
state’s constitution and legal needs.

2. Limitations of Prioritizing Legal Areas of the
Highest Need

The overall proposall42 in this Article argues for prioritizing
legal matters of the highest need in the community. While ra-
tioning by aggregation is theoretically and practically useful in
addressing the mismatch problem, it has some drawbacks.

140. See Cass R. Sunstein, Nudging: A Very Short Guide, 37 J. CONSUMER POL’Y
583, 588 (2014) (discussing the risk of creating an organization established to
implement nudges).

141. See Atinuke O. Adediran, The Journey: Moving Racial Diversification
Forward from Mere Commitment to Shared Value in Elite Law Firms, 25 INT'L J.
LEGAL PROF. 67, 77 (2018) (arguing that pressure from corporate clients explains
why law firms have remained committed to diversifying their firms, illustrating the
influence of corporate clients on law firms).

142. See supra Section I11.C.3.
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First, the question remains whether large law firm lawyers
would be willing to prioritize legal areas of the highest need. Ra-
tioning by aggregation and making suggestions about how to
allocate pro bono legal services will likely be challenged. This is
because the proposals in this Article may appear to infringe
upon the autonomy of law firm lawyers to choose their pro bono
matters. After all, people mostly choose to represent individual
clients or organizations for free based on their personal inter-
ests. I note the issue of autonomy as a limitation. Particularly,
it may seem like instead of representing individuals with the
highest legal needs, some lawyers may shun receiving a man-
date and choose not to engage in pro bono work at all. Deterring
people from taking on pro bono work is not the outcome that any
access-to-justice advocate would want. Thus, I note here that pro
bono work is not mandatory,143 and the proposals made here are
not mandates; lawyers can and will still choose not to follow
them. Rather, they can be understood as “nudges,” as described
by Cass Sunstein. “Nudges preserve freedom of choice and thus
allow people to go their own way.”144

Even if we take rationing by aggregation as a nudge, the
proposals made here are valuable in that they raise conscious-
ness about community legal needs and provide information to
lawyers who may not know that the highest legal needs in the
community differ from their interests.

Second, rationing by aggregation could impede the creation
of expertise in established legal services areas of law. NLSOs
prefer that law firms develop areas of expertise in particular le-
gal areas so that firms can take on more matters in their areas
of expertise with little to no supervision. As a legal services di-
rector remarked during one of the interviews conducted for this
research, “We are bringing the subject matter expertise. We are

143. While pro bono is not mandatory in any state, eight states have mandatory
pro bono reporting. See American Bar Association, Standing Committee on Pro
Bono & Public Service, Pro Bono Reporting, AM. BAR ASSN, https:/
www.americanbar.org/groups/probono_public_service/policy/arguments/ (last
visited Feb. 1, 2020) [https://perma.cc/' W4ZR-8YYS].

144. Cass R. Sunstein, Nudges vs. Shoves, 127 HARV. L. REV. F. 210, 210 (2014).
Sunstein discusses several advantages of nudges over mandates, such as preserving
freedom of choice and reducing the impact of mistakes since nudges can be ignored.
For further discussion on nudges, see Cass R. Sunstein, Do People Like Nudges?,
68 ADMIN. L. REV. 177 (2016) (discussing nudges in government policy making);
Sunstein, supra note 140 (explicating the principle of nudging with examples and
drawbacks of the approach).
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holding their hand, but it’s less work for us if they've already
done a case like that before, and then they could do it again.”145

Essentially, NLSO lawyers mentor large firm lawyers
through their representation of poor clients until they have ac-
quired experience representing clients with similar legal
problems.146 For NLSOs, the goal is for firms to become self-
sufficient client legal representatives because mentoring law
firm lawyers through legal matters is expensive in terms of time
and labor.147 By suggesting that legal areas of the highest need
be reevaluated often, it is possible that these areas of need would
change frequently, reducing the possibility of the development
of expertise around certain legal issues. The hope is that, over
time, firm lawyers can develop expertise in a myriad of legal is-
sues, making this concern mostly irrelevant.

Third, there is potential for gaming the system to obtain pri-
ority pro bono representation for one’s NLSO. Consider a time
when the legal area of the highest need is human rights law. To
obtain pro bono priority, NLSOs, through their intake processes,
can choose large numbers of clients with human-rights-related
matters and turn down clients with other legal problems. While
this may seem like an unfair outcome, NLSOs already engage in
rationing at their door steps by deciding who to represent.148 In-
deed, creating an NLSO with a focus on particular legal issues
of law or policy is a form of rationing.149 An NLSO that goes by
the name of “The Education Law Center,” for example, would
necessarily turn away clients who do not fit the legal problems
that it was established to address.150

Prioritizing individuals with the highest legal needs is jus-
tifiable regardless of these potential concerns because it not only
ensures that the legal profession meets the needs of the commu-
nity, but also helps to conserve scarce resources for NLSOs.

145. Interview with PI010 May 1, 2017) (on file with author).

146. See Vanita Saleema Snow, The Untold Story of the Justice Gap: Integrating
Poverty Law into the Law School Curriculum, 37 PACE L. REV. 642, 662 (2017); see
also Rhode, supra note 63, at 2072.

147. See Cummings, supra note 1, at 43.

148. See Cohen, supra note 113, at 223.

149. See LUBAN, supra note 116, at 306.

150. See id. (using a public housing nonprofit legal services organization as an
example of how to ration legal services).
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CONCLUSION

The unmet legal needs of the poor remain very high. Law
firms have taken an increasingly important role in providing le-
gal services to the poor by partnering with nonprofit legal
services organizations (NLSOs) to provide pro bono legal ser-
vices. While law firm involvement has important benefits, such
as increasing the capacity to reach a large number of people and
providing avenues for money, labor, and prestige resources for
NLSOs, it has also created some problems—including the incon-
gruence between the interests of law firms and their lawyers and
the actual legal needs of the poor, or the pro bono mismatch. This
Article makes important proposals to address the pro bono mis-
match problem, including creating a centralized pro bono system
to address the asymmetry in information among law firms and
NLSOs, modifying the ABA’s Model Rule of Professional Con-
duct 6.1 that provides aspirational pro bono goals for lawyers to
encourage lawyers to choose pro bono work based on community
need, and incentivizing law firm lawyers to focus their pro bono
practices on the actual legal needs of the poor. These proposals
would encourage law firm lawyers to prioritize the needs of the
poor in pro bono legal services.
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