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IN  THE SUPREME COURT

OF THE STATE OF COLORADO

Case No. 27791

PATRICIA BUXMAN,

P e t i t i o n e r ,

v s .

THE HONORABLE FRANCIS L . 
SHALLENBURGER, 13th  
JUDICIAL DISTRICT,

/a/ r
of

STa* * 0 » u* tsep - 7 0I<AD°
1977

R e s p o n d e n t .
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P a u l D. C ooper -  Mo. 1648
Of YEGGE, HALL & EVANS
A t t o r n e y s  f o r  R espondent -  D efendant
1340 Denver C lub B u i ld in g
D en ver , C o lo r a d o  80202
5 7 3 -5 0 2 2
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IN THE SUPREME COURT 

OF THE STATE OF COLORADO

C ase N o. 27791

PATRICIA BUXMAN, )
)

P e t i t i o n e r ,  )
)

VS * ) RESPONDENTS' ANSWER TO RULE
) TO SHOW CAUSE

THE HONORABLE FRANCIS )  ■
L. SHALLENBURGER, 1 3 th  )
JUDICIAL DISTRICT, )

)
R e s p o n d e n t .  )

I . STATEMENT OF THE CASE

T h is  i s  an a c t i o n  f o r  n e g l i g e n c e  and a s s a u l t  

and b a t t e r y  f i l e d  i n  a p p r o x im a t e ly  May o f  1974 . T r i a l  was 

h e ld  com m encing S ep tem b er  23 , 1975 . A M otion  f o r  New T r i a l  

was f i l e d  and g r a n t e d .  The new t r i a l  was s ch e d u le d  

f o r  A ugust 2 2 ,  1 9 7 7 .

On A u g u st  1 0 , 1 9 7 7 , P l a i n t i f f  f i l e d  a M otion  f o r  

C on t in u a n ce  on  th e  g rou n d s  t h a t  t h e i r  e x p e r t  w i t n e s s ,  Dr.

R ich a rd  S a n d e r s ,  s t a t e d  he w o u ld  n o t  a p p ea r  a t  t r i a l .

On A u g u st  11 , 1 9 7 7 , D e fe n d a n t  f i l e d  a M otion  t o  D ism iss  f o r  

f a i l u r e  o f  t h e  p l a i n t i f f  t o  com p ly  w it h  d i s c o v e r y .

On A u g u st  15 , 1 9 7 7 , a h e a r in g  was h e ld  on P l a i n t i f f ' s  

M otion  f o r  C o n t in u a n c e .  The m o t io n  was d e n ie d .

On A u g u st  1 8 , 19 77 , a h e a r in g  was h e l d  on D e fe n d a n t 's  

M otion  t o  D is m is s .  A f t e r  e x t e n s i v e  t e s t im o n y ,  the C ourt 

found  t h a t  P l a i n t i f f  has w i l l f u l l y  f a i l e d  t o  com ply w it h  

d i s c o v e r y ,  and t h e  a c t i o n  was d i s m is s e d .

I I . ARGUMENT

A. THE APPEAL IS MOOT.

At th e  A u gu st  18 , 1977 , h e a r in g  on D e fe n d a n t 's  M otion  

t o  D is m is s ,  t h e  C o u rt  fo u n d  t h a t  t h e r e  had been  a c o n t in u in g  

w i l l f u l  f a i l u r e  on  th e  p a r t  o f  t h e  p l a i n t i f f  t o  com ply w ith  d i s c o v e r y ,  

and t h a t  s a id  f a i l u r e  w ou ld  m a t e r i a l l y  p r e j u d i c e  d e fe n d a n t  a t  the



t im e o f  t r i a l .  S in c e  t h e  f a i l u r e  o f  th e  p l a i n t i f f  t o  subm it 

t o  d i s c o v e r y  d a t e d  fr o m  th e  i n c e p t i o n  o f  t h i s  a c t i o n  more 

than t h r e e  y e a r s  a g o ,  d e fe n d a n t  was th rou g h  no f a u l t  o f  h is  

own u n a b le  t o  a d e q u a t e ly  p r e p a r e  t o  d e fe n d  the  m a tte r .  

A c c o r d i n g l y ,  t h e  a c t i o n  was d i s m is s e d .

S in c e  t h e  a c t i o n  was d i s m is s e d  f o r  f a i l u r e  o f  the  

p l a i n t i f f  t o  com p ly  w i t h  d i s c o v e r y ,  th e  i s s u e  as t o  th e  

p r o p r i e t y  o f  th e  O rd er  d e n y in g  a c o n t in u a n c e  i s  

m o o t .

B. THE ORDER WAS PROPER AND WITHIN THE SOUND 
DISCRETION OF THE COURT.

A lth o u g h  p l a i n t i f f  knew o f  th e  upcom ing t r i a l  d a t e ,  

and p r o m is e d  th e  C o u rt  t h e r e  w ou ld  be no more c o n t in u a n c e ,  

she f a i l e d  t o  n o t i f y  h e r  e x p e r t  o f  th e  d a t e .

At t h e  h e a r in g  on  P l a i n t i f f ' s  M otion  f o r  C on tin u a n ce , 

th e  C ou rt  d e n ie d  th e  c o n t in u a n c e  on  th e  grounds t h a t  s in c e  

Dr. S a n d ers  was under su b p oen a  by p l a i n t i f f ,  he was n ot  

u n a v a i l a b l e  f o r  t r i a l  as s e t  f o r t h  by s t a t u t e .  I t  

f u r t h e r  h e l d  t h a t  d e fe n d a n t  c o u l d  n o t  be o r d e r e d  t o  

p r o c e e d  by way o f  d e p o s i t i o n  o f  Dr. Sanders s in c e  

no w r i t t e n  n o t i c e  had b e e n  g iv e n  t o  d e fe n d a n t  t h a t  

p l a i n t i f f  in t e n d e d  t o  ta k e  th e  d e p o s i t i o n  o f  Dr. Sanders 

i n  l i e u  o f  t e s t im o n y  a t  t r i a l  and s i n c e  Dr. Sanders was 

n o t  u n a v a i la b l e  a t  any r a t e .

The i n a b i l i t y  o f  p l a i n t i f f  t o  p r o c e e d  was due e n t i r e l y  

t o  h e r  l a c k  o f  d i l i g e n c e ,  and th e  d e n ia l  o f  th e  m otion  

was w i t h in  th e  sound d i s c r e t i o n  o f  th e  C o u rt .

I I I .  CONCLUSION

The a p p ea l i s  m oot and th e  o r d e r  d en y in g  the  co n t in u a n ce
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was p r o p e r ,  and r e s p o n d e n t  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  

C o u r t  quash  th e  O rder t o  Show Cause p r e v i o u s l y  i s s u e d  in  

t h i s  p r o c e e d i n g .

I  h e r e b y  c e r t i f y  t h a t  on  t h i s  7th  day o f  Septem ber,
1 9 7 7 , I  d e p o s i t e d  in  th e  U n ited  S t a t e s  m a i l ,  p o s ta g e  
p r e p a i d ,  a t r u e  and c o r r e c t  cop y  o f  th e  f o r e g o in g  
RESPONDENTS' ANSWER TO RULE TO SHOW CAUSE t o  Mr. A l l e n  
J .  K in c a id ,  A t t o r n e y  a t  Law, S u i t e  204 L iv e s t o c k  E xchange,
P . 0 .  Box 116 , B rush , C o lo r a d o  80723 and Mr. R ich a rd  L.
B a n ta , S r . ,  A t t o r n e y  a t  Law, 900 F i r s t  N a t io n a l  Bank 
B u i l d i n g ,  333 W est Hampden A venue, E nglew ood , C o lo ra d o  80110.

R e s p e c t f u l l y  su b m itted

P au l D . C o o p e r  -  No. 1648
Of YEGGE, HALL & EVANS
1340 Denver C lub B u i ld in g
D en ver , C o lo r a d o  80202
A tt o r n e y s  f o r  D efen dant -  R espondent
5 7 3-5022
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