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WHEN AUDIENCES OBJECT:
FREE SPEECH AND CAMPUS
SPEAKER PROTESTS

GREGORY P. MAGARIAN*

INTRODUCTION

In March 2017, conservative author Charles Murray
arrived to speak at Middlebury College in Vermont, invited by
a student affiliate of the American Enterprise Institute.!
Murray planned to discuss his 2013 book, Coming Apart: The
State of White America, 1960-2010. Many Middlebury students
and faculty, however, deplored Murray for an earlier book,
1994’s The Bell Curve,? where he drew specious connections
between race and intelligence.3 Others simply considered
Murray an intellectual lightweight who didn’t warrant a speak-
ing slot at the prestigious college. Murray’s critics objected to
the Political Science Department’s co-sponsorship of his
appearance and the college president’s plan to make opening
remarks. In addition, most of the campus community still felt
shell-shocked from Donald Trump’s recent ascent to the
presidency. '

* Professor of Law, Washington University. Thanks to Helen Norton and
participants in the 2018 Ira C. Rothgerber Conference on Constitutional Law at
the University of Colorado Law School.

1. This narrative of Murray’s appearance at Middlebury is drawn from Taylor
Gee, How the Middlebury Riot Really Went Down, POLITICO MAG. (May 28, 2017),
http://www.politico.com/magazine/story/2017/05/28/how-donald-trump-caused-the-
middlebury-melee-215195 [https://perma.cc/D7KP-5TBS], and Peter Holley, A
Conservative Author Tried to Speak at a Liberal Arts College. He Left Fleeing an
Angry Mob., WASH. POST (Mar. 4, 2017), https://www.washingtonpost.com/news/
grade-point/wp/2017/03/04/a-conservative-author-tried-to-speak-at-a-liberal-college
-he-left-fleeing-an-angry-mob/ [https://perma.cc/3MFV-Q66G].

2. RICHARD J. HERRNSTEIN & CHARLES MURRAY, THE BELL CURVE:
INTELLIGENCE AND CLASS STRUCTURE IN AMERICAN LIFE (1994).

3. See, e.g., Charles Lane, The Tainted Sources of “The Bell Curve”, N.Y.
REV. BOOKS (Dec. 1, 1994), http:/www.nybooks.com/articles/1994/12/01/the-
tainted-sources-of-the-bell-curve/ [https://perma.cc/6VK2-TFUX]. For extensive
discussions of The Bell Curve, see THE BELL CURVE WARS: RACE, INTELLIGENCE,
AND THE FUTURE OF AMERICA (Steven Fraser ed., 1995); THE BELL CURVE
DEBATE: HISTORY, DOCUMENTS, OPINIONS (Russell Jacoby & Naomi Glauberman
eds., 1995).
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Protesters greeted Murray at Middlebury. When he took
the stage, a group of student protesters chanted and yelled,
making it impossible for him to address the audience. Organiz-
ers took Murray to a different location for a closed-circuit
broadcast of his discussion with political science professor
Alison Stanger. Protesters found the broadcast venue and tried
to disrupt the broadcast with noise. When Murray and Stanger
left the building, events turned violent. A group of about two
dozen people, apparently including both students and non-
student anti-fascist activists, confronted Murray and Stanger.
The group blocked and shoved the duo, piled on their car once
they reached it, and tried to stop them from leaving. Stanger
suffered a neck injury and a severe concussion before she and
Murray managed to get away. The school punished seventy-
four students for participating in the disruptions and/or the
physical confrontation.*

Commentators cast the Middlebury melee as the latest
brick in a rising wall of left-wing student intolerance at Ameri-
can colleges and universities.5 Similar incidents have occurred
at other schools. The University of California’s flagship
Berkeley campus canceled a speech in early 2017 by right-wing
celebrity Milo Yiannopoulos after violence erupted amid
protests.6 Two months later, right-wing author Ann Coulter
canceled her own scheduled Berkeley appearance over safety
concerns.’ In 2014, former Secretary of State Condoleezza Rice
withdrew her initial acceptance of an invitation to deliver
Rutgers University’s commencement address after students

4. See Middlebury College Completes Sanctioning Process for March 2
Disruptions, NEWSROOM (Middlebury College, Middlebury, Vt.), May 23, 2017,
http://www.middlebury.edu/newsroom/archive/2017-news/node/547896 [https://perma
.cc/MM7S-L9F7].

5. See Peter Beinart, A Violent Attack on Free Speech at Middlebury,
ATLANTIC (Mar. 6, 2017), https://www.theatlantic.com/politics/archive/2017/03/
middlebury-free-speech-violence/518667/ [https://perma.cc/U93Q-5F7N]; Richard
Cohen, Protesters at Middlebury College Illustrate “Cultural Appropriation”™—of
Fascism, WASH. POST (May 29, 2017), https://www.washingtonpost.com/opinions/
protesters-at-middlebury-college-demonstrate-cultural-appropriation—of—fascism/ZO17
/05/29/af2a3548-4241-11e7-9869-bac8b446820a_story.html [https://perma.cc/QIEM
-XRMH]; Michael R. Strain, Charles Murray’s Account of Middlebury, NATL REV.
Mar. 5, 2017, 11:55 PM), http://www.nationalreview.com/corner/445508/charles
-murrays-account-middlebury [https://perma.cc/SB7TM-CHSX].

6. See Jeremy W. Peters & Thomas Fuller, Ann Coulter Says She Will Pull
Out of Speech at Berkeley, N.Y. TIMES (Apr. 26, 2017), https://www.nytimes.com/
2017/04/26/us/ann-coulter-berkeley-speech.html [https://perma.cc/GJB8-S3RY].

7. Seeid.
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and faculty objected due to her leading role in starting the Iraq
War.# Other high-profile commencement speakers have run
into similar troubles.? Student speaker protests, along with
calls for safe spaces and advocacy of trigger warnings, have
drawn loud condemnation. A chorus of critics darkly warns
that college students’ departures from liberal norms of open
public debate threaten free speech values on U.S. campuses.!0
One widely discussed polemic derides today’s college students
as a spoiled cadre of whiney, developmentally stunted wimps
bent on vindictively punishing any speaker who causes the
barest upset to their fragile emotional equilibrium.!!

Criticisms of campus speaker protests often betray a
limited understanding of the free speech norms and First
Amendment principles that the critics centrally invoke. Indeed,
one recent broadside against student illiberalism laments
“complicated views” of expressive freedom as the deadliest
threat to campus free speech, as if the worst thing students can

8. See Emma G. Fitzsimmons, Condoleezza Rice Backs Out of Rutgers Speech
After Student Protests, N.Y. TIMES (May 3, 2014), https://www.nytimes.com/2014/
05/04/nyregion/rice-backs-out-of-rutgers-speech-after-student-protests.html [https:
//perma.cc/797D-58VU].

9. See Eric Westervelt, As More Speakers Get the Boot, Who's Left to Send Off
Graduates?, NPR (May 14, 2014, 4:00 PM), http://www.npr.org/sections/thetwo-
way/2014/05/14/312524021/can-anyone-speak-at-a-college-graduation- anymore [https:
/fperma.cc/3XTB-29ZR].

10. See JEFFREY HERBST, ADDRESSING THE REAL CRISIS OF FREE EXPRESSION
ON CAMPUS 2 (2017) (claiming that “young people” construe the First Amendment
as protecting only “the right to non-offensive speech”); David French, It’s Time to
Crush Campus Censorship, NAT'L REV. (Apr. 24, 2017, 7:07 PM), http://www.
nationalreview.com/article/446999/free-speech-campus-censorship-cong'ress-must-
punish-universities-give-student-mob [https:/perma.cc/TL7V-5XN2} (accusing “the
student-radical mob” of “carrying the virus of censorship and oppression beyond
the university and into the nation”); Conor Friedersdorf, The New Intolerance of
Student Activism, ATLANTIC (Nov. 9, 2015), https://www.theatlantic.com/politics
/archive/2015/11/the-new-intolerance-of-student-activism-at-yale/414810/ [https:/
perma.cc/D8AT-J26K] (generalizing Yale students’ pushback against a faculty
member’s apologia for racist Halloween costumes as hateful, illiberal bullying).
Some university administrators have taken up the cudgel, as shown in University
of Chicago Dean of Students John Ellison’s 2016 letter to the University’s
incoming undergraduate class. Letter from John Ellison, Dean, University of
Chicago, to Class of 2020 Students (2016), https://news.uchicago.edwsites/default
/Ales/attachments/Dear_Class_of_2020_Students.pdf [https:/perma.cc/W 74B-TPZN].
For an exhaustive study and critique of complaints about student illiberalism, see
Heidi Kitrosser, Free Speech, Higher Education, and the PC Narrative, 101 MINN.
L. REV. 1987 (2017).

11. See Greg Lukianoff & Jonathan Haidt, The Coddling of the American
Mind, ATLANTIC (Sept. 2015), https://www.theatlantic.com/magazine/archive/
2015/09/the-coddling-of-the-american-mind/399356/ [https://perma.cc/V9E2-UVN].
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do for the right to critical inquiry is use it.!? Heidi Kitrosser’s
recent survey of outcries against college students’ “political
correctness” documents rampant imprecision and flattening of
nuance in debates over campus free speech.!3 This Essay seeks
to complicate the discussion of campus speaker protests with
insights from free speech theory and First Amendment
doctrine. Those insights, I contend, support a more sympathetic
view of student protests against campus speakers than public
commentary generally offers. At the same time, a sensible
application of free speech principles enables more precise and
reasoned criticism of campus protesters’ mistakes and excesses.

A sound free speech analysis of campus speaker protests
should begin with the insight that the student audience’s inter-
est is paramount because the university’s defining purpose is to
educate its students. That doesn’t mean students should simply
dictate every decision about speaker invitations. Students hold
all sorts of divergent views, and administrators necessarily and
properly direct the university’s educational program, including
the invitation of speakers to enhance students’ education.
However, the primacy of the student audience’s interest means
that administrators owe students a duty of faithful service in
deciding which speakers to invite. It also means that students
with different views about invited speakers may and should
make their voices heard.

The campus speaker debate implicates free speech princi-
ples as to all universities but the First Amendment per se only
as to public universities. That distinction doesn’t matter much
for my purposes. First Amendment law should reflect free
speech principles, and those principles, in my view, should
usually govern private as well as public institutions. In both
settings, free speech informs discourse, enhances judgment,
and fosters critical engagement. Free speech principles
certainly should frame interactions among administrators,
students, and invited speakers at institutions, whether public
or private, dedicated to teaching and scholarship. Accordingly,

12. HERBST, supra note 10, at 14.

13. See Kitrosser, supra note 10, at 2041-51. Survey data support this
critique, showing that college graduates and political progressives favor free
speech more than other population groups. See Matthew Yglesias, Everything We
Think About the Political Correctness Debate Is Wrong, VOX (Mar. 12, 2018, 8:00
AM), https://www.vox.com/policy-and-politics/2018/3/ 12/17100496/political-correctness
-data [https://perma.cc/LTY7-2LVX] (compiling and discussing data).
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this Essay speaks mainly in normative rather than legal terms,
assessing what should happen under free speech principles
when students object to invited speakers in either a public or
private university setting.

This Essay makes no pretense of comprehensively analyz-
ing free speech problems in higher education. A comprehensive
analysis would need to focus on the forces that pose the great-
est dangers to free speech in university communities. Speech
suppression carries greater force and thus greater danger when
actors with more power do the suppressing. Pressure groups
that try to punish, harass, and intimidate students and faculty
for expressing ideas the groups don’t like often have more
power than students.!4 University administrators who squelch
or discourage various forms of student expression have as
much or more power than pressure groups.!> Government offi-
cials and legislatures that seek, for ideological reasons, to de-
fund state universities, !¢ interfere in educational programs,!’
and gut tenure protections!® have far more power than

14. See, e.g., Glenn Greenwald, The Greatest Threat to Campus Free Speech Is
Coming from Dianne Feinstein and Her Military-Contractor Husband, INTERCEPT
(Sept. 25, 2015, 1:47 PM), https://theintercept.com/2015/09/25/dianne-feinstein-
husband-threaten-univ-calif-demanding-ban-excessive-israel-criticism/ [https:/perma
.c¢/5RT7-GJTM] (discussing efforts to make certain criticisms of Israel, including
advocacy of the Boycott, Divestment, and Sanctions movement, punishable in the
University of California system).

15. See, e.g., Healy v. James, 408 U.S. 169 (1972) (holding that a college’s
viewpoint-based refusal to recognize a student group violated the First
Amendment). See generally Mary-Rose Papandrea, The Free Speech Rights of
University Students, 101 MINN. L. REV. 1801 (2017) (criticizing a wide range of
university restrictions on students’ speech).

16. The most ironic example in the context of this Essay is the president’s
2017 threat to pull federal funding from the University of California-Berkeley
after violent agitation forced the university to cancel Milo Yiannopoulos's speech.
See Susan Svrluga & Brian Murphy, Trump Lashes Back at Berkeley After Violent
Protests Block Speech by Breitbart Writer Milo Yiannopoulos, WASH. POST (Feb. 2,
2017), https://www.washingtonpost.com/news/grade-point/wp/2017/02/01/berkeley-
cancels-speech-by-breitbrart-writer-milo-amid-intense-protests/ [https://perma.cc/
JO9WH-6HPK]. A more ubiquitous problem is conservative state legislatures’
ideologically driven movement toward reducing funding for higher education. See
David Sarasohn, The Republican War on Public Universities, NEW REPUBLIC (Aug.
10, 2016), https:/newrepublic.com/article/135972/republican-war-public-universities
[https://perma.cc/H66R-ZZEJ].

17.  See Kitrosser, supra note 10, at 2053-55 (discussing legislative efforts in
Missouri and elsewhere to impose new constraints on state universities because of
legislative opposition to student protests).

18.  See Colleen Flaherty, Killing Tenure: Legislation in Two States Seeks to
End Tenure at Public Colleges and Universities, INSIDE HIGHER EDUC. (Jan. 13,
2017), https://www.insidehighered.com/news/2017/01/13/legislation-two-states-seeks
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administrators. Any thorough discussion of campus free speech
problems should deeply probe all those threats before turning
to complaints about illiberal students.

Student protests against campus speakers merit attention
because, beyond the protests’ immediate impacts, they impli-
cate broadly resonant free speech issues. In the university
context, how should we understand the interplay among
administrators’, students’, and other actors’ free speech inter-
ests? When do student protesters threaten free speech, and
when do they simply exercise free speech? In the wider world,
where public protest plays a major role in political discourse,
which modes of protest should we question, and which should
we encourage? Most important, how should differences in social
power figure into our foundational understandings of free
speech?

This Essay provides a taxonomy for thinking about campus
speaker protests and zeroes in on the most difficult problem
within that taxonomy. The first section of Part I discusses
violence in and around protests. Although violence is beyond
the pale of free speech, I contend that the media and law
enforcement must take far greater care to distinguish violence
from nonviolent protest. The second section of Part I discusses
what I call preemptive protest—protesting before or adjacent to
a speech in a manner that doesn’t physically or verbally disrupt
the speech. I contend that preemptive protests against speak-
ers, including the much-derided student campaigns to “disin-
vite” campus speakers, make legitimate and valuable contribu-
tions to public discourse.

Part II concentrates on the most controversial mode of pro-
test against campus speakers, a mode that falls conceptually
between violence and preemptive protest: efforts to shout down
invited speakers while they attempt to speak. Starting from
the widely shared premise that free speech principles usually
bar shouting down, I propose an exception for a particular,
narrow set of cases. If a university invites a speaker to campus
for reasons that diverge from the interests of the student
community, then the invitation lacks validity because it
violates the university’s duty of faithful service to its students.

-eliminate-tenure-public-higher-education [https://perma.cc/3DTS-2G5W] (discussing
Republican-led tenure cuts in Wisconsin and similar proposals in Iowa and
Missouri).



2019] WHEN AUDIENCES OBJECT 557

Assessment of an invitation’s validity, I contend, should focus
on the university’s process for inviting the speaker. If process
failures indicate a violation of the university’s duty of faithful
service to students, then free speech principles should not bar
students from shouting down the speaker.

I.  VIOLENCE AND PREEMPTIVE PROTEST: PROBLEMS AT THE
EASY EXTREMES

Core principles of free speech theory and First Amendment
law dictate a much more nuanced evaluation of protests
against invited campus speakers than critics generally offer.
Like any debate, this one requires a precise definition of the
problem. Campus protests against invited speakers encompass
three distinct categories of behavior: violence, preemptive
protest, and shouting down. Shouting down, which presents the
most complicated analytic challenge, gets close attention in
Part II. We can more easily assess violence and preemptive
protest, but those categories still present some important
complications. Section A of this Part explains that free speech
principles foreclose violent protest, even as those same princi-
ples demand great care to avoid conflating speech with
violence. Section B contends that preemptive protest, including
student campaigns to disinvite campus speakers, contributes to
public discourse and advances free speech values.

A. Excluding Violence: The Speech-Action Distinction

The Middlebury-Murray incident illustrates how violence
can accompany impassioned public protest. The First Amend-
ment does not protect acts of violence.!® In the context of
student protests against invited speakers, violent attacks
deeply offend free speech values by negating speech through
coercion. The Supreme Court has embedded a distinction
between speech and action in First Amendment law.20 This
distinction forms the essential boundary of First Amendment
doctrine. It underpins the well-known exceptions to First

19. NAACP v. Claiborne Hardware Co., 458 U.S. 886, 916 (1982).

20. The speech-action distinction presents serious analytic problems. Constit-
utional speech protection, however, would be inconceivable without it. See, e.g.,
STANLEY FISH, THERE'S NO SUCH THING AS FREE SPEECH, AND ITS A GOOD
THING, TOO 105 (1994).
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Amendment protection for speech that incites others to commit
acts of violence?! and for speech prone to trigger a violent
response.?? Alongside actual violence, techniques of intimida-
tion that make a speaker fear physical harm, even if the
intimidators don’t follow through with physical action, lie
squarely outside the bounds of permissible protest. First
Amendment law excludes that sort of intimidation from consti-
tutional protection under the “true threats” doctrine.?3 Anyone
who seeks to deny a speaker a platform through violence or
intimidation commits an offense against democratic values and
free speech principles.24 - -

The advent of an individual Second Amendment right to
keep and bear arms?5 has raised the stakes for conceptually
distinguishing and physically separating violence from protest.
During the infamous 2017 “Unite the Right” rally in
Charlottesville, Virginia, many right-wing militants (including
neo-Nazis and Klansmen) openly carried firearms (including
high-capacity rifles) through the streets.?6 In the wake of that
event, the American Civil Liberties Union announced that its
rigorously non-ideological efforts in defense of First Amend-
ment rights would no longer extend to the bearing of arms in
public protests.?’” Guns intimidate and mute opponents of the
armed protesters’ viewpoint. On a broader theoretical level, the
alchemy of passionate expression and lethal firepower under-

21. See Brandenburg v. Ohio, 395 U.S. 444, 447-48 (1969) (stating the
contemporary test for the incitement exception).

22. See Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942) (estab-
lishing the “fighting words” exception).

23.  See Virginia v. Black, 538 U.S. 343, 362—63 (2003) (allowing bans on cross
burnings that convey true threats).

24. This rejection of violent protest requires two caveats. First, when
protesters face physical attacks, self-defense becomes justifiable. Second,
obstructions of thoroughfares, like labor pickets and highway blockages, don’t fit
any reasonable definition of violence.

25. See District of Columbia v. Heller, 554 U.S. 570, 592 (2008).

26. See David Frum, The Chilling Effects of Openly Displayed Firearms,
ATLANTIC (Aug. 16, 2017), https://www.theatlantic.com/politics/archive/2017/08/
open-carry-laws-mean-charlottesville-could-have-been-graver/537087/ [https://perma
cc/99L5-ZR2S] (situating the Charlottesville rally in a growing U.S. trend of
armed protests).

27.  See Joe Palazzolo, ACLU Will No Longer Defend Hate Groups Protesting
With Firearms, WALL ST. J. (Aug. 17, 2017, 6:54 PM), https://www.wsj.com/
articles/aclu-changes-policy-on-defending-hate-groups-protesting-with-firearms-150
3010167 [https:/perma.cc/USTE-K598]. In fact, the ACLU didnt limit its
disavowal of armed protest to “hate groups,” but that label fairly describes most of
the protest groups the ACLU’s decision affects.
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mines the discursive, incremental qualities of speech that help
to justify singling out speech for special, strong constitutional
protection.?® Our ubiquitous gun culture has increased the
urgency of insisting, under free speech norms and First
Amendment law, that public protest must remain nonviolent.
This concern carries some irony for the present discussion: The
white supremacist ideology that many campus speaker protests
condemn has a strong association with guns and a chilling body
count,?® while student protests have neither. Still, the impera-
tive of nonviolent protest cuts across ideologies.

As surely as the First Amendment does not protect
violence of any kind, it does protect aggressive, nonviolent
protest.30 Unfortunately, law enforcement and the media drast-
ically overstate the prevalence of violence in public protests,
including campus speaker protests, and misleadingly blur the
distinction between violent and nonviolent protesters. Media
outlets in 2017 breathlessly reported a survey in which 20
percent of college students advocated violence against “offen-
sive and hurtful” speakers, but these reports missed egregious
methodological flaws that exposed the survey as a sham.3!
Whenever violence erupts in or around a public protest, the
dominant narrative portrays the protest as pervasively viol-
ent.32 That’s a dangerous fallacy to indulge if we care about

28. I discuss interactions and tensions between First and Second Amendment
rights in Gregory P. Magarian, Speaking Truth to Firepower: How the First
Amendment Destabilizes the Second, 91 TEX. L. REV. 49 (2012).

29. See Ben Mathis-Lilley, The Long List of Killings Committed by White
Extremists Since the Oklahoma City Bombing, SLATE (Aug. 14, 2017, 3:15 PM),
http://www.slate.com/blogs/the_slatest/2015/06/1 8/white_extremist_murders_killed_at
_least_60_in_u_s_since_1995.html [https:/perma.c/DW2U-WMDN]; Janet Reitman,
U.S. Law Enforcement Failed to See the Threat of White Nationalism. Now they
Don’t Know How to Stop It, N.Y. TIMES MAG. (Nov. 3, 2018), https://www.nytimes
.com/2018/11/03/magazine/FBI-charlottesville-white-nationalism-far-right.html
[https://perma.cc/PESMW-E6UW].

30.  See, e.g., NAACP v. Claiborne Hardware Co., 458 U.S. 886, 915—17 (1982)
(emphasizing that occurrences of violence in a political boycott did not diminish
First Amendment protection for nonviolent elements of the boycott).

31. Polling experts savaged the survey, funded by the right-wing Charles
Koch Foundation, for using an online opt-in methodology, deceptively stating a
margin of error for a nonrandom sample, and gathering data just after the
Charlottesville far-right rally had inflamed passions against a fringe segment of
right-wing speakers. See Lois Beckett, JJunk Science” Experts Cast Doubt on
Widely Cited College Free Speech Survey, GUARDIAN (Sept. 22, 2017, 6:00 AN),
https://www.theguardiancom/us—news/ZO17/sep/22/college-free-speech-violence-survey
-Junk-science [https:/perma.cc/HZ5Q-NLM2].

32. See Douglas M. McLeod, News Coverage and Social Protest: How the
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sustaining a vibrant democracy. Violence in or around a protest
does not make the protest a riot. The fact that some people at a
protest engage in violent conduct doesn’t mean that the protest
organizers or the other protesters have done anything wrong.
These distinctions are especially important given violent agi-
tators’ frequent strategy of disrupting and effectively comman-
deering protests. At the protest against Milo Yiannopoulos’s
Berkeley speech, for example, a small group of “black bloc”
activists injected violence into an action that students had
spent weeks planning. When the dust settled, the media all but
ignored the nonviolent protest.33 Media and law enforcement
distortions of protesters as violent no doubt contribute to
Americans’ antipathy toward public protest.3* The fallacy of
the violent protest narrative is especially harmful to
communities of color. The prominence of people of color in
public protests, most obviously through the Black Lives Matter
movement,3’ means that exaggerations of protest violence, in
addition to undermining democracy, often reinforce racist
stereotypes of people of color as violent criminals.

Perhaps the most egregious instance of unfairly ascribing
violence to protesters in a campus setting followed the 2015
protests against institutional racism at the University of
Missouri. The protests, led by African-American students,

Media’s Protest Paradigm Exacerbates Social Conflict, 2007 J. DISP. RESOL. 185,
186-87 (2007) (describing a “protest paradigm” through which media coverage
exaggerates violence and other negative elements of public protest). For an
illustration breaking down media coverage of protests in Baltimore following the
2015 death of Freddie Gray in police custody, see Tom McKay, One Tweet Shows
the Hypocrisy of the Media’s Reaction to Riots in Baltimore, MIC (Apr. 26, 2015),
https://mic.com/articles/1165 24/outrage-over-baltimore-riots-completely-misses-the
-point# [https://perma.cc/MW7U-8KH6]. The problem of exaggerating violence
around protests isn’t new. See JEROME H. SKOLNICK, THE POLITICS OF PROTEST
45 (N.Y.U. Press 2010) (1969) (discussing exaggerated perceptions of violence
around U.S. protest movements of the late 1960s).

33. See Max Kutner, Inside the Black Bloc Protest Strategy That Shut Down
Berkeley, NEWSWEEK (Feb. 14, 2017, 8:00 AM), http://www.newsweek.com/2017/
02/24/berkeley-protest-milo-yiannopoulos-black-bloc-556264.html  [https:/perma.cc
/PA3Z-LWXB].

34. See, eg., Paul Herrnson & Kathleen Weldon, Going Too Far: The
American Public’s Attitudes Toward Protest Movements, HUFFINGTON POST (Oct.
22, 2014, 2:48 PM; updated Dec. 6, 2017), http://www.huffingtonpost.com/paul-
herrnson/going-too-far-the-america_b_6029998 html [https://perma.cc/ M4X2-DCEP].

35. See Elizabeth Day, #BlackLivesMatter: The Birth of a New Ciuvil Rights
Movement, GUARDIAN (July 19, 2015, 5:00 AM), https://iwww.theguardian.com/
world/2015/jul/19/blacklivesmatter-birth-civil-rights-movement {https://perma.cc/
K6QG-DQH3].
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achieved sweeping institutional changes, including the resigna-
tion of the university’s president.36 Some protesters sought to
exclude journalists from the protests in order to avoid negative
media attention. In the heat of one protest action, a white
junior professor named Melissa Click shouted, “I need some
muscle over here!” to stop a journalist from reporting on
protesters.3” No violence occurred. But within a few days the
name “Melissa Click” was all that most Americans knew about
the Missouri protests.3® Almost none of the media outlets that
savaged the media-shy students and turned Click into a poster
child for censorship bothered to report that a leading student
protest group recanted the anti-media stance and praised jour-
nalists’ reporting on the protests.3° Thus did one white faculty
member’s vague, unfulfilled intimation of violence eclipse and
delegitimize African-American students’ nonviolent, hugely
successful protest against racial injustice.

Opponents of campus speaker protests have fueled the
conflation of protest and violence. A singularly absurd charge
of violence against a speaker protest arose in 2014, when
Haverford College invited former University of California
chancellor Robert Birgeneau to deliver the college’s com-
mencement address. A group of students and faculty objected
because Birgeneau ran the University of California system
when university police attacked and beat protesters at
Berkeley.40 He had notoriously defended police tactics and

36. See John Eligon & Richard Pérez-Pefia, University of Missouri Protests
Spur a Day of Change, N.Y. TIMES (Nov. 9, 2015), https://www.nytimes.com/2015/
11/10/us/university-of-missouri-system-president-resigns.html [https:/perma.cc/6L2N
-SXYH].

37. See David Folkenflik, Analysis: At the University of Missouri, an
Unlearned Free Speech Lesson, NPR (Nov. 10, 2015, 7:28 PM), http://www.npr.org/
2015/11/10/455532242/analysis-at-the-university-of-missouri-an-unlearned-free-
speech-lesson [https://perma.cc/7ZXR-QMVQ)].

38. Conservative media outlets were still fixated on Click almost a year after
the Missouri protests, reporting breathlessly on her joining Gonzaga University for
a one-year, non-tenure-track position. See, e.g., Blake Neff, Fired Mizzou Professor
Melissa Click Joins Gonzaga Faculty, DAILY CALLER (Sept. 3, 2016, 9:37 AM),
http://dailyca]ler.com/2016/09/03/ﬁred-mizzou-professor-melissa-click-joins-gonzaga
-faculty/ [https://perma.cc/D86D-CLCH].

39.  See Folkenflik, supra note 37. Folkenflik deserves credit for being one of
the few journalists to report this important detail, although it belies the headline
of his piece: “An Unlearned Free Speech Lesson.”

40. Richard Pérez-Pefia, In Season of Protest, Haverford Speaker Is Latest to
Bow Out, N.Y. TIMES (May 13, 2014), https:/www.nytimes.com/2014/05/14/
education/in-season-of-protest-haverford-speaker-is-latest-to-bow-out.html [https:
/fperma.cc/UUJS-K6UF].
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called protesters’ linking of arms “not non-violent civil disobe-
dience.”¥! The Haverford objectors wrote Birgeneau a letter
demanding that he take various measures to atone for his
actions at Berkeley. Birgeneau’s terse response, upping the
ante from his condemnation of arm-linking, called the written
charges and demands from people he had never physically met
“untruthful, violent verbal attacks.”4? He then withdrew from
the address. Likewise, media condemnations of the
Middlebury-Murray incident indiscriminately lumped the vari-
ous protesters together, ignoring the differences in chronology
and location between nonviolent and violent actions and con-
flating the distinct identities of nonviolent and violent actors.43

Given the importance of vigorous public debate for a
healthy democratic society and the benefits that the vast
majority of protesters bring to our system of free expression,
protest may be the very worst context for imposing guilt by
association. Conflation of campus protest and violence carries a
heavy irony given that critics often castigate student protesters
for conflating derogatory speech and violence.*4 Violence in and
around protests, including university students’ protests against
invited speakers, should be prominently reported and vigor-
ously investigated, not least because of the material and rhe-
torical threat that violence poses to protest itself.#> However,
conflating protest with violence does tremendous, unjust harm.
Journalists, whose special role in promoting free expression 1s
enshrined in the First Amendment’s Press Clause,*¢ should

41. Robert J. Birgeneau et al., Message to the Campus Community About
‘Occupy Cal’, BERKELEY NEWS (Nov. 10, 2011), http://news.berkeley.edu/2011/11/
10/message-to-the-campus-community-about-occupy-cal/ [https://perma.cc/YOIMK-
HHMS].

42. Dan McQuade, Haverford Commencement Speaker: Letter a “Violent,
Verbal Attack”, PHILA. MAG. May 8, 2014, 2:03 PM), http://www.phillymag.com/
news/2014/05/08/haverford-commencement-speaker-letter-a-violent-verbal-attack/
[https://perma.cc/YVOM-J7THS5] (quoting Birgeneau’s letter).

43. See supra note 5 and accompanying text.

44. See, e.g., Jonathan Haidt & Greg Lukianoff, Why It's a Bad Idea to Tell
Students Words Are Violence, ATLANTIC (July 18, 2017), https://www.theatlantic
.com/education/arch.ive/ZOl7/07/why-its-a-bad-idea-to-tell—students—words—are-violence/
533970/ [https:/perma.cc/DFQ2-JRS7].

45.  See Erica Goldberg, Competing Free Speech Values in an Age of Protest, 39
CARDOZO L. REV. 2163, 2203-04 (2018) (advocating rigorous enforcement of
applicable laws against people who commit violent acts during campus speaker
protests).

46. U.S. CONST. amend. I. For discussions of the Press Clause’s distinctive
constitutional function of ensuring that the news media advance democratic self-
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exercise the highest professional standards when reporting and
commenting on campus speaker protests where violence
happens. They should report thoroughly on the nonviolent
aspects of the protests. When journalists or law enforcement
discuss violence, they should specify the nature, extent, and
circumstances of violent acts. They should identify factions that
avoided violence and specify which factions or people commit-
ted violent acts. Above all, they should abjure the familiar,
corrosive narrative that protest equals violence.

B. Validating Preemptive Protest

The most common mode of student protest against invited
campus speakers is what I'll call “preemptive protest.” Preemp-
tive protest is nonviolent, nonobstructive action that makes a
case for why a speaker shouldn’t be heard. Telling white
supremacists not only “you’re wrong” but also “go away” is
preemptive protest. Urging people not to buy a forthcoming
book because its publication will have undesirable conse-
quences 1s preemptive protest. Challenging a speaker’s qualifi-
cations or authority to address a gathering is preemptive
protest. Preemptive protesters may seek to persuade potential
audience members to boycott a speaker. They may express
objection to the speaker through picketing outside the speech
or a silent demonstration or walkout during the speech.

Campus speaker controversies feature all these varieties of
preemptive protest. The most notorious variety of preemptive
protest against campus speakers advocates disinvitation:
students seek to persuade university administrators to rescind
a speaker’s invitation. Critics insist that disinvitation cam-
paigns violate free speech principles.4’ Leading the outrage
parade, a libertarian group called the Foundation for Indivi-
dual Rights in Education (FIRE) maintains a “disinvitation
database,” which attempts to catalog every successful and un-
successful effort to get a campus speaker disinvited. FIRE

government, see C. EDWIN BAKER, MEDIA, MARKETS, AND DEMOCRACY (2002);
RonNell Andersen Jones, Press Speakers and the First Amendment Rights of
Listeners, 90 U. COLO. L. REV. 499 (2019).

47. See Kitrosser, supra note 10, at 2016-17 (compiling criticisms of
disinvitation campaigns and other campus speaker protests).
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condemns all disinvitation efforts, without qualification, as
contributing to “a culture of censorship on college campuses.”48

That charge doesn’t hold water. Preemptive protest doesn’t
betray or undermine a system of free expression. Rather, pre-
emptive protest works squarely within and honorably serves a
system of free expression. Students have substantially less
power in universities than administrators. Trying to persuade
administrators to disinvite a speaker or potential audience
members to boycott a speech leverages students’ limited power
through argument. Argument is exactly what First Amend-
ment law and free speech norms are supposed to protect and
promote. To be sure, preemptive protest argues bluntly and
harshly that certain speech isn’t worth hearing -and doesn’t
deserve a platform. But challenging the value or legitimacy of
an opponent’s ideas, or even the opponent’s character or
integrity, is a valid, familiar, and often highly persuasive mode
of argument.

The molten core of First Amendment law grants constitu-
tional protection even to the most extreme form of preemptive
protest: speech that rejects the liberal democratic preconditions
for free speech altogether. In a First Amendment passage both
foundational and deeply radical, Justice Holmes wrote of
Leninist communism: “If in the long run the beliefs expressed
in proletarian dictatorship are destined to be accepted by the
dominant forces of the community, the only meaning of free
speech is that they should be given their chance and have their
way.”49 That principle eventually led the Supreme Court to
affirm that the First Amendment fully protects advocacy of
unlawful action.’® In this hard-won paradox of our deepest
liberal commitments, expressive freedom compels us to tolerate
even the most deeply illiberal speech. Some liberals, however,
deride this tolerance as a “suicide pact,”>! and some prominent

48. User’s Guide to FIRE’s Disinvitation Database, FIRE: FOUNDATION FOR
INDIVIDUAL RIGHTS IN EDUCATION (June 9, 20186), https://www.thefire.org/how-to-
use-the-disinvitation-database/ [https:/perma.cc/RGIU-GUSQ].

49. Gitlow v. New York, 268 U.S. 652, 673 (1925) (Holmes, J., dissenting).

50. See Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).

51. Justice Robert Jackson introduced this phrase to First Amendment law in
objecting to the Supreme Court’s overturning of a right-wing priest’s conviction
for sparking a riot. See Terminiello v. Chicago, 337 U.S. 1, 37 (1949) (Jackson, J.,
dissenting). For a history of Justices’ use of the “suicide pact” argument, see Linda
Greenhouse, The Nation; “Suicide Pact”, N.Y. TIMES (Sept. 22, 2002), http:/lwww.
nytimes.com/2002/09/22/weekinreview/the-nation-suicide-pact.html [https:/perma
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scholars would compromise the First Amendment to let the
government punish insurrection and illiberal admonitions.52

Critics of preemptive student protest purport to embrace a
boldly liberal free speech vision by shielding the rights of illib-
eral c