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No. 27295

IN THE SUPREME COURT OF THE STATE OF COLORADO

DAM O N C H R IST O PH E R ,

P e t it io n e r -A p p e lla n t ,

A p p ea l from  th e  D is tr ic t  
C ou rt o f  th e  C ity  and  
C o u n ty  o f  D en v er  
and S ta te  o f  C o lorad o

v s.

D A N  C R O N IN , M anager o f  S a fe ty  and  
E x c ise , W AYNE K. P A T T E R SO N , W arden  
o f  th e  J a il, C ity  and C o u n ty  o f  D en v er , 
S ta te  o f  C o lo ra d o ,

R e sp o n d e n ts -A p p e lle e s

H onorable  
JO SEPH  R. QUINN  

Ju d ge

BRIEF OF P E T IT IO N E R -A P PE L L A N T  '

P e t it io n e r -A p p e lla n t  w as th e  d e fe n d a n t in th e  tr ia l c o u r t and w ill be  

r e fe r r e d  to  by n a m e or a s  D e fe n d a n t . R e sp o n d e n ts -A p p e lle e s  w ill be r e fe rr ed  to  as  

th e  P eo p le  or th e  S t a t e .  N u m b ers in p a r e n th e s is  r e fe r  to  fo lio  num bers o f  th e  

o r ig in a l reco rd .

ST A TEM EN T OF THE ISSUE PRESENTED

1. W hether th e  C o u rt erred  in d en y in g  th e  P e tit io n e r -A p p e lla n t's  P e t it io n  

for a W rit o f  H ab eas C orpus in th a t  th e  e x tr a d it io n  p ap ers do n o t su b s ta n tia te  th e  

fa c t  th a t  p rob ab le  c a u se  w as fou n d  in th e  d em an d in g  s t a t e .

• ST A TEM EN T OF THE C A SE

On D e c e m b e r  9 , 1975, an in fo rm a tio n  a lle g in g  th a t  Ira W oodrow W ilson  

a /k /a  D am on  C h risto p h er  w as a fu g it iv e  from  ju s t ic e  under C .R .S . 1973, s e c t io n  16­

19-103 w as f i le d  in th e  D en v er  D is tr ic t  C o u rt.(l) P e t it io n e r -A p p e lla n t  w as a r re ste d , 

arra ign ed  and p lea d  n o t g u ilty  to  th e  fu g it iv e  c h a r g e s .(7 , 8) H e w as g iv en  b a il in th e  

am oun t o f  a  10% c a sh  bond on $10 ,000 .00  w ith  co n d itio n  th a t th e  su r e ty  p o sse ss  rea l



p ro p erty  in th e  S ta te  o f  C o lo ra d o .(8 ) C a lifo r n ia , th e  d em a n d in g  S t a t e ,  th e n  

c o m m e n c e d  e x tr a d it io n  p r o c e e d in g s . T h e r e q u is it io n  p ap ers in c lu d ed  th e  fo llo w in g ;

(1) In fo rm a tio n  N o . A -130573  f i le d  in L os A n g e le s  C o u n ty  S u p erior  C o u rt, 

and a lle g in g  four c o u n ts  o f  fo r g e r y  and tw o  c o u n ts  o f  gran d  th e f t .(4 6 -5 7 )  On 

N ovem b er  12, 1974, th e  P e t it io n e r -A p p e lla n t  w as a rra ig n ed  on  th e s e  c h a r g e s  and th e  

p lea  w as c o n tin u ed  to  N o v e m b e r  2 6 , 1974. B ail w as s e t .(5 8 -5 9 )  T h e P e t it io n e r -  

A p p ella n t fa ile d  to  ap p ear  fo r  p r e -tr ia l  h ea r in g , and on S e p te m b e r  11, 1975, a  b en ch  

w arrant w as issu ed  for  h is a r r e s t .(61, 92)

(2) In fo rm a tio n  N o. A-131786 f i le d  in Los A n g e le s  C ou n ty  S u p erior  C ou rt  

and a lle g in g  th r e e  c o u n ts  o f  grand  t h e f t ,  tw o  c o u n ts  o f  fo rg e r y  and o n e  c o u n t o f  

a tte m p te d  grand t h e f t . (6 2 -7 3 )  On A pril 8, 1975, th e  P e t it io n e r -A p p e lla n t  w as  

arra ign ed  and th e  p lea  w as c o n tin u e d  u n til A pril 15, 1975. B ail w as se t.(7 4 ,7 5 ) On 

S ep tem b er  11, 1975, a f t e r  th e  P e t it io n e r -A p p e lla n t  fa ile d  to  ap p ear  fo r  a p r e -tr ia l  

h earin g , a b en ch  w arran t w as is su e d .(7 6 , 92)

(3) In fo rm a tio n  N o. A -132024  f i le d  in Los A n g e le s  C ou n ty  S u p erior  C ou rt  

and a lle g in g  o n e  co u n t o f  grand  th e f t  and tw o  c o u n ts  o f  fo r g e r y .(8 0 -8 4 )  On A pril 8, 

1975, P e t it io n e r -A p p e lla n t  w as a rra ig n ed  and th e  p le a  w as co n tin u ed .(8 8 ) On 

S ep tem b er  11, 1975, th e  P e t it io n e r -A p p e lla n t  fa ile d  to  ap p ear for  a p r e -tr ia l h ea r in g  

and a b en ch  w arran t w as issu ed .(91 , 92)

T he in fo r m a tio n s  and th e  b en ch  w arran t w e re  du ly  a u th e n t ic a te d  by J a ck  E. 

G o er tze n , Ju d g e  o f  th e  S u p erior  C o u rt o f  th e  S ta te  o f  C a lifo rn ia  fo r  th e  C o u n ty  o f  

Los A n g e le s .(9 4 , 20)

A d d itio n a l r e q u is it io n  d o c u m e n ts  f i le d  by th e  S ta te  o f  C a lifo rn ia  in c lu d e :

(1) A c e r t i f ic a t io n  o f  p ro b a b le  c a u se  fin d in g  as to  th e  in fo r m a tio n s  f i le d  by  

th e  d em an d in g  sta te .(2 1 )  In th e  c e r t if ic a t io n ,  G regory  W. B au gher, a D ep u ty  

A tto rn ey  G en era l o f  th e  S ta te  o f  C a lifo rn ia  c e r t if ie d  th a t  C a lifo rn ia  la w , a s a 

p rereq u is ite  to  th e  f i l in g  o f  an in fo r m a tio n , req u ires th a t  p rob ab le c a u se  b e  foun d  to  

bind th e  d e fe n d a n t o v e r  for  t r ia l .(22) A cco rd in g  to  th e  c e r t if ic a t io n , in c a s e  N o. 

130573, D e fen d a n t w as bound o v e r  a f t e r  a p re lim in a ry  e x a m in a tio n  in O cto b er , 1974. 

In c a se  N o. 131786, D e fe n d a n t w as bound o v er  a f t e r  a p re lim in a ry  e x a m in a tio n  on or  

about M arch 2 4 , 1974. And in c a s e  N o. 132024, D e fen d a n t w as bound o v e r  a f t e r  a
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p re lim in a ry  e x a m in a tio n  on  or a b o u t M arch 2 3 , 1975 .(23) A ccord in g lyM r. B augher  

c e r t i f i e s  th a t , d e sp ite  th e  a b s e n c e  o f  m in u te  o rd ers  or o th e r  ju d ic ia l order d ec la r in g  

th a t  p ro b a b le  c a u se  has b e e n  fou n d , th e  e x is t e n c e  o f  th e  f i le d  in fo rm a tio n  is  

e v id e n c e  o f  su ch  fin d in g .

(2) An a p p lic a t io n  fo r  r e q u is it io n  (27) c e r t i f ie d  and s ig n ed  by th e  D is tr ic t  

A tto r n e y  o f  L os A n g e la s  C o u n ty , S ta te  o f  C a lifo r n ia .(3 8 )  T he a p p lic a tio n  c e r t if ie d  

th a t th e  P e t it io n e r -A p p e lla n t  w as p e r so n a lly  p r e se n t a t  th e  t im e  o f  th e  a lle g e d  

o f fe n s e s  and in o rd er  to  a v o id  p r o se c u tio n , f le d  from  th e  S ta te  o f  C a lifo rn ia .(2 9 )  

A lso  in c lu d ed  w ith  th e  a p p lic a t io n  w as a b r ie f  s ta te m e n t  o f  th e  fa c tu a l b asis for  

e a c h  in fo r m a tio n  and a c o p y  o f  th e  C a lifo r n ia  P en a l S ta tu te s  w hich  d e f in e  th e  

P e t it io n e r -A p p e lla n t ’s a l le g e d  o f f e n s e s  a s c r im e  s  under C a lifo rn ia  law .(31-36) The  

a p p lic a tio n  in c lu d ed  an a f f id a v it  f i le d  by J a ck  M organ, a D ep u ty  S h e r iff  o f  Los 

A n gelas C o u n ty , S ta te  o f  C a lifo r n ia .(42) In h is a f f id a v it ,  Jack  M organ sw o re  th a t  

th e  a b o v e -r e fe r e n c e d  in fo r m a tio n s  w e re  f i le d , th a t P e tit io n e r -A p p e lla n t  w as 

a rra ig n ed , th a t  he fa i le d  to  a p p ea r  fo r  tr ia l, and th a t  a  ben ch  w arrant co v er in g  a ll 

th r ee  in fo r m a tio n s  w as issu ed . M organ id e n t if ie d  a p ic tu re  su b m itted  w ith  th e  

a p p lica tio n  a s  b e in g  th a t  o f  Ira W oodrow W ilson a /k /a /  D am on C h ristop h er.(45 ) 

F in a lly , J a ck  M organ sw o r e  th a t  th e  P e t it io n e r -A p p e lla n t  w as a fu g it iv e  from  

ju s t ic e (4 4 )

On A pril 21, 1976, th e  C a lifo r n ia  G overn or’s W arrant w as f i le d  in D en ver  

D istr ic t  C o u rt. T h e  P e t it io n e r -A p p e lla n t  w as g iv e n  t im e  to  f i le  a p e t it io n  fo r  a Writ 

o f H ab eas C orpus (97) w h ich  p e t it io n  w as su b seq u en tly  filed.(101—105) On May 26, 

1976, th e  D is tr ic t  C o u rt ord ered  th a t  th e  D is tr ic t  A tto rn ey  app ear and sh ow  ca u se  

why th e  P e t it io n e r -A p p e lla n t  w as b e in g  held  in cu sto d y  and fu r th er , w hy th e  fu g it iv e  

a c tio n  f i le d  a g a in s t  him  w as s u f f ic i e n t . (107) •

A fte r  a h ea r in g , th e  C ou rt held  th a t th e  P e t it io n  for a W rit o f  H abeas  

Corpus w as d en ied  and rem a n d ed  th e  P e t it io n e r -A p p e lla n t  to  th e  c u sto d y  o f  th e  

a u th o r it ie s  from  th e  d em a n d in g  S ta te  o f  C a lifo r n ia .(114)

A pro s e  N o t ic e  o f  A p p eal w as f i le d  Ju n e 3, 1976 and th e  O ff ic e  o f  th e  

Public D e fe n d e r  w a s su b seq u e n tly  a p p o in ted  to  han dle th e  appeal.(118)



A R G U M E N T

TH E C O U R T  ER R ED  IN D EN Y IN G  THE PETIITO N ER -A PPE LLA N T'S  

PETITION FO R  A WRIT O F H A BEA S C O R P U S  IN TH A T THE EXTRADITIO N  

P A P E R S DO N O T SU B ST A N T IA T E  THE F A C T  TH A T PRO BA BLE C A U SE  WAS 

FO U N D  IN THE D EM A N D IN G  ST A TE.

• It is  s e t t le d  la w  in th is  ju r isd ic t io n  th a t  in e x tr a d it io n  c a s e s  th e  req u is itio n

p ap ers su b m itte d  by th e  d em a n d in g  s t a t e  m u st d e m o n str a te  th e  e x is t e n c e  o f

p rob ab le c a u se . S e e , e . g . ,  P ippin v . L e a ch , ____C o lo .____, 534  P .2d  1193 (1975); P eo p le

v . M cF a ll, 175 C o lo . 151, 486  P .2d  6 (1971)

. . .  [P i ro b a b le  c a u se  m u st b e  e s ta b lish e d  by th e  e x tr a d it io n  do­
c u m e n ts  i f  e x tr a d it io n  is  to  o c c u r , and n oth in g  sh o rt o f  p robab le  
c a u se  w ill s u f f ic e .

Pippin v . L e a ch , su p ra , 534  P .2d  a t  1195.

Pippin a lso  d is c u s se s  th e  e f f e c t  a p re lim in a ry  h earin g  for  th e  purpose o f

fin d in g  p rob ab le  c a u se  h eld  in th e  d em an d in g  s t a t e  w ill h a v e  on C o lorad o’s

a ss e s sm e n t  o f  th e  r e q u is it io n  p a p ers , s ta t in g :

If a p re lim in a ry  h ea r in g  w as h eld  in th e  dem and ing  s t a t e  and  
p rob ab le  c a u se  w as e s ta b lish e d , th en  th e  h earin g  would be eq u iv a len t  
to  an in d ic tm e n t  and w ould c o n se q u e n tly  r e l ie v e  th e  c o u r ts  o f  th is  
s t a t e  o f  th e  burden and n e c e s s ity  o f  a sse s s in g  th e  req u is itio n  
d o c u m e n ts  to  d e te r m in e  w h eth er  p rob ab le  ca u se  is e s ta b lish ed . If 
th e  r eq u is it io n  d o c u m e n ts  su b s ta n t ia te  th e  fa c t  th a t probable ca u se  
w as d e te r m in e d  in th e  d em a n d in g  s t a t e ,  th en , in th e  a b se n c e  o f  
o th e r  d e f e c t s ,  e x tr a d it io n  sh ou ld  o c cu r , (em p h asis added)

Pippin v . L e a ch , su p ra , 534  P .2d  a t 1196.

P e t it io n e r -A p p e lla n t  m a in ta in s  th a t  w h ile  th e  req u is itio n  p ap ers a t  le a s t

su p e r f ic ia lly  e s ta b lish  th a t  a p re lim in a ry  h earin g  did ta k e  p la c e , th e r e  is  n o th in g  in

th e  reco rd  w h ich  s u b s ta n t ia te s  th e  f a c t  th a t p robab le ca u se  w as d e ter m in e d  a t  th e

p re lim in ary  h ea r in g . For th is  r ea so n , th e  r eq u is itio n  p ap ers are  in s u f f ic ie n t .

C o m m en c in g  a t  fo l io  21, a d o cu m en t e n t it le d  ’’C e r t if ic a t io n  o f  P rob able

C au se F in d ing  In T he M a tter  o f  th e  E x tra d itio n  o f  Ira W oodrow W ilson, a /k /a  J a ck .

B. P h illip s , a /k /a  C h risto p h er  D am on ” ca n  be found. In th is d o cu m en t, G regory  W.

B augher, a D ep u ty  A tto r n e y  G en era l fo r  th e  S ta te  o f  C a lifo rn ia  c e r t if ie s  th a t ,

a lth ou gh  th e  r eq u is it io n  p a p ers do n o t in c lu d e  a m in u te  order or o th er  ju d ic ia l order
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d e c la r in g  th a t  p ro b a b le  c a u se  has b e e n  foun d  to  bind o v e r  th e  P e t it io n e r A p p e lla n t

for  tr ia l , C a lifo r n ia  la w  r eq u ire s  th a t  a  p rob ab le  c a u se  fin d in g  b e  m ad e b e fo r e  an

in fo r m a tio n  m ay b e  f i le d  in th e  S u p erior  C ou rt and th e r e fo r e  th e  f i lin g  o f  an

in fo r m a tio n  is  per s e  e v id e n c e  th a t  a  f in d in g  o f  p rob ab le  c a u se  has b een  m ade. Mr.

B augher fu r th e r  sa y s  th a t  h e  c h e c k e d  in to  th e  m a tte r  and ca n  c e r t ify  th a t  in C a se

N o. 132024, P e t it io n e r  w as bound o v e r  a f t e r  a p re lim in a ry  e x a m in a tio n  on or abou t

M arch 2 3 , 1975; th a t  in C a se  N o. 130573 , P e t it io n e r  w as bound o v er  a f t e r  a

p re lim in a ry  e x a m in a tio n  in O c to b e r , 1974; and th a t  in C a se  N o. 131786 P e t it io n e r  w as

bound o v e r  a f t e r  a p re lim in a r y  e x a m in a tio n  on or a b ou t M arch 24, 1974.

It is  a p p a ren t from  Mr. B au gh er’s  c e r t if ic a t io n  th a t he w as un able to

a sc e r ta in  w ith  an y  s p e c i f ic i t y  e x a c t ly  w h en  th e  P e t it io n e r -A p p e lla n t  w as bound

o v er . In C a se  N o. 130573, Mr. B au gh er is  a b le  to  c e r t if y  on ly  th a t  h e  th in ks th e

P e t it io n e r  w as bound o v e r  s o m e t im e  during th e  m onth  o f  O cto b er .

P ip p in , su p ra , r e q u ire s  th a t  th e  r e q u is it io n  d o c u m e n ts  su b s ta n tia te  th e  f a c t

th a t p rob ab le  c a u se  w as d e te r m in e d . Such an u n certa in  and im p r e c ise

d o c u m e n ta tio n  as th a t  su b m itte d  by Mr. B au gher d o es not m e e t  th a t  stan d ard ,

e sp e c ia lly  in l ig h t  o f  C a lifo r n ia  P en a l C o d e  S e c t io n  872 (fo lio  24) w h ich  p rovid es:

If, h o w e v e r , it  a p p ea rs  from  th e  e x a m in a tio n  th a t  a p u b lic  o f fe n s e  
has b een  c o m m it te d , and th e r e  is  s u f f ic ie n t  c a u se  to  b e lie v e  th e  
d e fe n d a n t  g u ilty  th e r e o f , th e  m a g is tr a te  m ust m ake or en d o rse  on  
th e  c o m p la in t  an  o rd er  s ig n e d  by h im , to  th e  fo llo w in g  e f f e c t :  "It 
a p p ea r in g  to  m e th a t  th e  o f f e n s e  in th e  w ith in  co m p la in t m en tio n ed  
(or a n y  o f f e n s e ,  a c c o r d in g  to  th e  f a c t ,  s ta t in g  g e n e ra lly  th e  n a tu re  
th e r e o f ) ,  has b e e n  c o m m it te d , and th a t  th e re  is s u f f ic ie n t  c a u se  to  
b e l ie v e  th e  w ith in  A .B . g u ilty  th e r e o f , I order th a t he b e  held  to  
a n sw er  to  th e  s a m e .

Had th e  a u th o r it ie s  o f  th e  S ta te  o f  C a lifo rn ia  w an ted  to  c le a r ly  and p r e c is e ly  

su b s ta n tia te  th e  f a c t  th a t  p ro b a b le  c a u se  had b een  d e ter m in e d , th e y  cou ld  h a v e  and  

should h a v e  su b m itte d  th e  m a g is tr a te ’s en d o rsem en t on  th e  co m p la in t in d ic a tin g  th a t  

probable c a u se  had b een  foun d  to  bind o v er  th e  P e t it io n e r . T he req u is it io n  p ap ers  

su b m itted  did n o t  in c lu d e  th e s e  d o c u m e n ts  and thu s w ere  in s u f f ic ie n t  to  su b s ta n t ia te  

th e  f a c t  th a t  p ro b a b le  c a u se  w as d e ter m in e d . An im p r e c ise , n o n sp e c if ic  

c e r t if ic a t io n  su ch  a s  th e  o n e  su b m itte d  d o es  not m e e t  th e  Pippin t e s t  and thus th e  

req u isitio n  p ap ers sh ou ld  b e  h eld  to  be in s u f f ic ie n t .



In a d d it io n  to  th e  C e r t i f ic a t io n  by G regory  B au gher, th e  req u is it io n  p ap ers  

in c lu d e  an  a f f id a v it  sw orn  o u t b y  J a ck  P. M organ, a D ep u ty  S h e r if f  o f  L os A n g e les  

C ou n ty , S ta te  o f  C a lifo r n ia .(4 2 )  T h is a f f id a v it  d o e s  n o t e v e n  d iscu ss  th e  p re lim in ary  

h earin gs w h erein  p rob ab le  c a u se  w as a lle g e d ly  found and ca n n o t be sa id  to  

su b s ta n tia te , in an y  w a y , th e  f a c t  th a t  p rob ab le  c a u se  w as d e ter m in e d . In ad d ition , 

th e  a f f id a v it  is  c o n c lu so r y  in n a tu re  and d o e s  n o t s t a t e  th e  b a sis  by w h ich  th e  a f f ia n t  

ga in ed  h is in fo r m a tio n .

C O N C L U SIO N

T he r e q u is it io n  p a p ers  su b m itte d  by th e  S ta te  o f  C a lifo rn ia  a re  in s u ff ic ie n t  

in th a t  th e y  do n o t su b s ta n t ia te  th e  f a c t  th a t  p rob ab le  ca u se  w as d e ter m in e d  in th e  

d em an d in g  s t a t e  a t  a p re lim in a ry  h ea r in g , a s  req u ired  by Pippin v . L ea ch , su p ra . The  

proper rem e d y  in th e  c a s e  a t  bar is  an ord er  d isch a rg in g  P e t it io n e r  from  c u sto d y . 

The r igh t to  c o r r e c t  d e f e c t iv e  d o c u m e n ts  has b een  a ffo rd ed  to  th e  d em an d in g  s t a t e  

w hen th e  a c c u se d  is  n o t unduly p re ju d iced  by th e  d e la y . S e e  Pippin v . L e a ch , su p ra . 

In P ippin , for  e x a m p le , th e  d em a n d in g  s t a t e  w as g iv e n  f i f t e e n  a d d itio n a l d ays to  

c o r r e c t  th e  p a p ers in l ig h t  o f  th e  f a c t  th a t  th e  p e t it io n e r  w as a w a itin g  tr ia l on  

C olorad o  c h a r g es . By c o n tr a s t  in th e  in s ta n t c a s e , P e t it io n e r  fa c e s  no C olorad o  

ch a rg es  and is  b e in g  h eld  in th e  D en v er  C ou n ty  J a il on th e  e x tr a d it io n  ch a r g es  a lo n e . 

T h er e fo r e , P e t it io n e r -A p p e lla n t  w ould be unduly p reju d iced  by an order a llo w in g  

C a lifo rn ia  t im e  to  c o r r e c t  i t s  d o c u m e n ts .

R e sp e c tfu lly  su b m itted ,

N A N C Y  E. ty C E  
D ep u ty  S ta te “P ublic  D e fen d er  
A tto r n e y  for  P e tit io n e r -A p p e lla n t  
1575 Sherm an S tr e e t  
D en v er , C olorad o  80203  
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