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[. INTRODUCTION

A long-time preoccupation of westerners is psychoanalyzing
the Forest Service.. We do that because the national forests are so
fundamental to society, both mind and heart, in the West and the
Forest Service is the trustee. That is not because its lands, grand
though they are, are grander than the national parks or more
expansive than the Bureau of Land Management’s,2 but because the
national forests are the most contested ground. The parks are not
subject to multiple-use management and the BLM lands, while we
increasingly appreciate their values, are not as coveted as the forests.

1. See e.g. Randal O’Toole, Reforming the Forest Service *1st ed.,
Island Press 1988); Daniel Kemmis, 7his Sovereign Land: A New Vision for
Governing the West (1st ed., Island Press 2001); John A. Baden & Donald
Snow, The Next West: Public Lands, Community, and Economy in the
American West (Istand Press 1997); Ed Marston, It’s Time to Clear-Cut the
Forest Service, High Country News, Sept. 6, 1993; Ed Marston, Now That
Weve Clear-Cut the Forest Service . . ., High Country News, Nov. 20, 2004. We,
ourselves, admit to being practitioners of this and one of us has written on the
subject; see e.g. Charles F. Wilkinson, 7he Forest Service: A Call for a Return
to First Principles, 5 Pub. Land L. Rev. 1 (1984); Charles F. Wilkinson, The
National Forest Management Act: The Twenty Years Behind, the Twenty
Years Ahead, 68 U. Colo. L. Rev. 659 (1997) [hereinafter Wilkinson, 7The
NFMA]; Charles F. Wilkinson, Crossing the Next Meridian. Land, Water, and
the Future of the West, 114-74 (Island Press 1992) [hereinafter Crossing]; and,
Charles F. Wilkinson, Land Use, Science, and Spirituality: The Search for a
True and Lasting Relationship with the Land, 21 Pub. Land & Res. L. Rev. 307
(2000).

2. The Forest Service manages 193 million acres of land across 155
national forests and twenty national grasstands in forty-four states and
territories, nearly thirty percent of all federally managed lands. Forest Service,
U.S. Dept. of Agric., Fiscal Year 2013 Budget Overview (2012). In contrast, the
National Park Service manages more than eighty-four million acres of national
parks, including monuments, and historical sites. The National Park Service,
NPS Overview (2011). On national parks, sec Wallace Stegner, The Best Idea
We Ever Had, 46 Wilderness 160 (1983); Joseph L. Sax, America’s National
Parks: Their Principles, Purposes and Prospects, 85 Nat. Hist. 8 (1976); and,
John Ise, Qur National Park Policy: A Critical History (Johns Hopkins Press
1961). Finally, the BLM manages 264 million acres of land. U.S. Dept. of the
Interior, Budget Justifications and Performance Information Fiscal Year 2012:
Bureau of Land Management 1-1 (2011). On the BLM, see James R. Skillen,
The Nation’s Largest Landlord: The Bureau of Land Management in the
American West (U. Press of Kan. 2009).
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So we especially stew over the Forest Service—its people, its
policies, and its on-the-ground performance.

And stew over the Forest Service is what we’ll do by offering
thoughts on the deep changes in the agency over the past two
decades and on its performance on some of the critical concerns —
the 2012 Planning Rule, collaboration, American Indian sacred sites,
and climate change —facing the Forest Service today and asking the
question whether we now have, not just a remade, but a new Forest
Service.

II. THE REMADE FOREST SERVICE

A. Three Forest Service Eras

The dramatic changes that have swept across the Forest
Service during the past generation have led to a remade agency.3
The history of the national forests can be divided into three eras.
The first, from 1891 through 1945, was notable for the shooting-star
accomplishments of the Gifford Pinchot-Theodore Roosevelt team,4
which from 1901 through 1908 gave us some 150 million acres of
national forests, fully three-quarters of today’s system;5 the 1906
grazing code’ —daringly promulgated with no explicit authority from

3. See Martin Nie, The Governance of Western Public Lands:
Mapping its Present and Future (U. Press of Kan. 2008); Paul W. Hirt, A
Conspiracy of Optimism: Management of the National Forests Since World
War IT(U. of Neb. Press 1996); and, Crossing, supran. 1, at 114-74.

4. See Harold K. Steen, The U.S. Forest Service: A History, 69-102
(4th ed., The Forest History Socy. 2004). On Gifford Pinchot, see generally
Char Miller, Gifford Pinchot and the Making of Modern Environmentalism
(Island Press 2001); and, M. Nelson McGeary, Gifford Pinchot: Forester-
Politician (Princeton U. Press 1960).

5. See Steen, supra n. 4, at 77; Glen O. Robinson, The Forest
Service: A Study in Public Land Management 9 (Johns Hopkins U. Press 1975).
Included in this total are the “midnight reserves,” where, on March 1-2, 1907,
Roosevelt signed thirty-eight executive orders providing more than sixteen
million acres of new forest reserves in western states. Roosevelt and Pinchot
created these reserves knowing that as of March 4, 1907, his power to create
reserves in these states would be terminated by an appropriations rider drafted
by the senators of those western states. See also Crossing, supran. 1, at 126-27.

6. On the 1906 grazing regulatory program: see Samuel T. Dana and
Sally K Fairfax, Forest Range Policy: Its Development in the United States, 86-
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Congress—that was the first modern natural resource management
regime; and a rarely-equaled bully pulpit that took the Progressive
Movement’s’ principles to their highest point by announcing to the
nation and world what we now call “sustainability,” that the best way
to manage public natural resources is for “the greatest good of the
greatest number in the long run.”®

After Pinchot and Roosevelt departed the scene, this early
era also included a long, quiet time marked by few flare-ups.” The
Forest Service enjoyed public support seldom accorded to
government offices —support similar to the Canadian Mounties and
British Bobbies during some stages of their histories. It went beyond
respect and lack of conflict. The Forest Service amounted to an
independent agency with little oversight by higher-ups in the
Department of Agriculture. Decision making stopped with the Chief.
The 1905 Pinchot Letter'” that became gospel in the Forest Service,
its real charter, epitomized this: The letter was signed by Secretary
James Wilson, but it was written by Pinchot and presented to his
boss-in-name-only as a fait accompli.

The second era began after World War II. As the United
States Court of Appeals for the Fourth Circuit described it in a case
involving clear-cutting, with “the post-war housing boom. . .the
posture of the Forest Service quickly changed from custodian to
production agency.”ll The annual timber harvest—the cut—soared

89 (2d ed., McGraw-Hill 1980); and, William Voigt, Jr., Public Grazing Lands:
Use and Misuse by Industry and Government 45-50 (Rutgers U. Press 1976).

7. On the Progressive, or Conservation, Movement: see Samuel P.
Hays, Conservation and the Gospel of Efficiency: The Progressive
Conservation Movement, 1890-1920(U. of Pitt. Press 1959); and, Steen, supra n.
4, at 96-100.

8. The quote comes from the Pinchot Letter quoted in Gifford
Pinchot, Breaking New Ground 32 (1947).

9. See Crossing, supra n. 1, at 131-35. A key reason for the calm
period was that there was little demand for federal timber. Only about 125,000
acres of federal land were cut each year, while roughly ten million acres of
private land were harvested. /d.

10. On the Pinchot letter: see James G. Lewis, The Forest Service and
the Greatest Good: A Centennial History 42 (The Forest Hist. Socy. 2005);
and, Crossing, supran. 1, at 127-29.

11. West Va. Div. of Izaak Walton League of Am. v. Butz, 522 F.2d
945, 955 (4th Cir. 1975). The case is commonly referred to as “Monongahela,”
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from the level of one billion board feet (bbf) a year that had
prevailed since Pinchot’s time, up to six bbf in the mid-1950s and
even further to ten-to-twelve bbf in the mid 1960s.'> Loud citizen
objections followed, nowhere more intensively than in the B1tterroot
National Forest.!> Montana forestry school Dean Arnold Bolle!*
played a lead role in proposing more conservative harvesting
practices.”~ Congress responded and enacted a reform statute, the
National Forest Management Act (NFMA) , premised on the
words of Senator Hubert Humphrey:

The days have ended when the forest may be viewed
only as trees and the trees viewed only as timber. The

the West Virginia national forest the case arose on. Monongahela challenged
the clear-cutting practices of the Forest Service as contrary to the 1897 Organic
Act. Pursuant to the Act, the Forest Service was only authorized to sell “dead,
mature, or large growth of trees” that had been “marked and designated”
before sale. The plaintiffs argued that the Forest Service marked trees only
around the perimeter of the cut area and that the agency was cutting
physiologically immature trees intended to be excluded from harvesting. The
Fourth Circuit agreed, finding for the Izaak Walton League, effectively blocking
the clear-cutting program on national forests.

12. See FY 1905-2011 Natl. Cut and Sold Data and Graph, Forest
Service, u.s. Dept. of Agric.,
http://www.fs.fed.us/forestmanagement/documents/sold-
harvest/documents/1905-2011_Natl_Summary_Graph.pdf (2012).

13. The Bitterroot had undergone nearly two decades of high-yield
logging by the 1960s, and the Forest Service had begun terracing the hillsides
following a stand cut. Seedlings were then planted on the terrace, creating the
appearance of a tree-farm. See Dale A. Burk, The Clearcut Crisis: Controversy
in the Bitterroot (Jursnick Print 1970).

14, On Arnold Bolle, see e.g. Donna Metcalf, Tributes to Arnold
Bolle, 15 Pub. Land L. Rev. 1 (1994); and Charles F. Wilkinson, Arnie Bolle,
1912-1994: Dean of the Western Forests, Northern Lights 9 (Summer 1995).

15. See S. Doc. No. 91-115 (1970) (titled “A University View of the
Forest Service,” but commonly known as the “Bolle Report.”) The report was
written by Bolle and a group of university colleagues at the request of Senator
Lee Mecalf, who wanted an independent analysis of the logging in the
Bitterroot National Forest; and, Arnold W. Bolle, The Bitterroot Revisited: A
University Re-view of the Forest Service, 10 Pub. Land L. Rev. 1 (1989).

16. See National Forest Management Act of 1976, 16 U.S.C. §§ 1600-
1687 (2010); and, Charles F. Wilkinson & H. Michael Anderson, Land and
Resource Planning in the National Forests (U. of Or. 1987).
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soil and the water, the grasses and the shrubs, the fish
and the wildlife, and the beauty that is in the forest
must become integral parts of resource managers’
thinking and actions.

These are complicated matters, and it took time, but the cut
began to winch down.

The beginning of the third era, which we are still in, can be
set at April 2, 1993. That was the date of the “Timber Summit,”18 in
which President Clinton, the secretaries of both Agriculture and
Interior, numerous other high federal officials, and state, tribal, and
citizen representatives met in Portland, Oregon, in the expansive,
big-tree forest country that produced about one-half of the national
cut from the national forests.!” Resource development had
imperiled the traditional mainstays of the Pacific Northwest’s
economy and society —the old-growth forests and the salmon runs.
It was the largest, and most focused, gathering of a president and
high-level officials ever held on a public land matter. By then it was
clear that the context for federal timber policy had irreversibly
changed and it was time for a response even more substantial than
the NFMA.

B. The Changes

This section summarizes a number of specific changes that
account for the remade Forest Service. Make no mistake, though,
that the overarching fact is that public opinion had crystallized in the
exact form articulated by Senator Humphrey. Timber harvesting can
continue, but it cannot be the dominant use on the national forests;
“the soil and the water, the grasses and the shrubs, the fish and the
wildlife, and the beauty that is in the forest” must all be respected.

17. Wilkinson & Anderson, supra n. 16, at 69-70.

18. See Seattle Audubon Socy. v. Moseley, 80 F.3d 1401 (9th Cir.
1996); Seattle Audubon Socy. v. Lyons, 871 F. Supp. 1291, 1303 (W.D. Wash.
1994); and, infrann. 27-35 and accompanying text.

19. Region Six, the Pacific Northwest Region of the Forest Service,
traditionally produced half of the total national forest cut. See Wilkinson, The
NFMA, supran. 1, at 677.
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1. The Reduced Timber Harvest

The greatest change for the modern Forest Service has been
the reduction in the annual timber harvest by eighty percent or
more.?’ There was no single cause—agency implementation of the
NFMA and its regulations; lawsuits raising the Endangered Species
Act, the NFMA, and NEPA; concern over below-cost sales; the
Northwest Forest Plan; and the Roadless Rule all contributed. And
looking beyond the national forests to the whole public land estate,
nearly 650 million acres, the reduction in cut can be counted as one
of the most significant events over the past generation, alon§ with
the Bush Administration’s aggressive mineral drilling program Land
the twenty-one national monuments proclaimed by President
Clinton.

In understanding the reasons for the freefall of the cut in the
third era of Forest Service history, it needs to be said that the high-
yield timber program of the second era did not violate good forestry
standards as measured by the precepts of traditional silviculture.
With the agency’s reliable restocking agenda, growth of wood fiber

20. The cut topped off at a high of 12.71 bbf in 1987 and sat at 2.44
bbf in 2011. In 1990, after averaging over 10 bbf for nearly three decades, the
cut dropped below 10 bbf and has remained about 2 bbf since 2000. For
historical cut data from 1905-2011: see FY 1905-2011 National Cut, supran. 13.

21. See generally Jon Margolis, Bush’s Energy Push Meets
Unintended Consequences, High Country News, Sept. 2, 2002.

22. See Sanjay Ranchod, The Clinton National Monuments:
Protecting Ecosystems with the Antiquities Act, 25 Harv. Envtl. L. Rev. 535
(2001).

23. “Silviculture” can be defined as “the art of reproduction and
managing forests continuously to obtain high yields of forest crops through the
application of a knowledge of silvics . . . It is a conscious, intelligent use of man’s
abilities to assist nature, in contrast to careless cutting and lack of oversight.”
Charles H. Stoddard, Essentials of Forestry Practice 54 (2d ed., The Ronald
Press Co. 1959). Alternatively, David M. Smith of the Yale University School of
Forestry defined forestry as anything done in the woods, and silviculture as
anything done fo them. Karl F. Wenger & Society of American Foresters,
Forestry Handbook (2d ed., Wiley-Interscience 1984). For silviculture
practices, see David M. Smith, Bruce C. Larson, Matthew J. Kelty, P. Mark & S
Ashton, The Practice of Silviculture: Applied Forest Ecology (9th ed., John
Wiley & Sons, Inc. 1997); and, Theodore W. Daniel, John A. Helms &
Frederick Storrs Baker, Principles of Silviculture (2d ed., McGraw-Hill 1979).
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per acre remained at the same level or even higher depending on the
specific landscape. Forest Service logging in the second era, though
much more intensive than in the first, was still far more conservative
than logging programs on private lands: The Forest Service cut a
much lower percentage of total timber volume and employed a
longer rotation period. * The agency’s on-the-ground practices—
roading and removal —were better than on timber industry lands and
the Forest Service, far more so than industry, did consider factors
other than commercial wood fiber as witnessed by its watershed,
wildlife, trail and cam%site, and administrative wilderness and
primitive-area programs.

But all of that, while relevant, was not the main point. These
are public, not private, lands. Citizen expectations are different and
higher.

It took many years to shake it all out, but by the twenty-first
century it finally became clear that the public expected, and would
require, a level of timber harvesting far more constrained than
private-land logging, far more conservative even than the agency’s
traditional practices, exemplary though they were in many respects.
That reality is now the central fact about management of the
national forests.

2 The Northwest Forest Plan

A dominant feature of the current era is the Northwest
Forest Plan,26 which grew out of the 1993 “Timber Summit” and is

24. See Darius M. Adams, Richard W. Haynes & Adam J.
Daigneault, U.S. Dept. of Agric., Estimated Timber Harvest By U.S. Region
and Ownership, 1950-2002 14 (Jan. 2006) (graph showing national forest as less
than twenty percent of total timber cut and nonindustrial private and forest
industry at roughly fifty and thirty percent, respectively, over the time period).

25. See Wilkinson & Anderson, supran. 16, at 136-54.

26. Forest Service, U.S. Dept. of Agric., U.S. Dept. of the Interior,
Bureau of Land Management, Record of Decision For Amendments to Forest
Service and Bureau of Land Management Planning Documents Within the
Range of the Northern Spotted Owl (1994) [hereinafter Northwest Forest Plan).
A useful resource on the Northwest Forest Plan is the Regional Ecosystem
Office’s Northwest Forest Plan website, at
http://www.reo.gov/general/aboutnwfp.htm (Nov. 28, 2006); see also Jack Ward
Thomas, Jerry F. Franklin, John Gordon & K. Norman Johnson, The Northwest
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the most ambitious large-landscape management plan ever adopted
in this country, and very likely globally as well.?” The plan’s origins
trace to the spotted owl hostilities in the Northwest,28 with
subsequent Endangered Species Act designation of many salmon
runs turning temperatures up even higher.29 The plan as finally
adopted, designed to afford a high level of protection to federal
forests and rivers and anchored on an all-out scientific effort,
governs all Forest Service and BLM land in Oregon, Washington,
and northern California west of the crests of the Cascades and the
northern Sierra—24.5 million acres in all, an area the size of
Indiana.*

The plan placed nearly eighty percent of the land in late-
successional and old-growth reserves that allowed no logging or

Forest Plan: Origins, Components, Implementation Experience, and
Suggestions for Change, 20 Conservation Biology 277 (2006); and, Lauren M.
Rule, Enforcing Ecosystem Management Under the Northwest Forest Plan:
The Judicial Role, 12 Fordham Envtl. L. Rev. 211, 222-27 (2000).

27. President Clinton held the Timber Summer on April 2, 1993.
Clinton and the Secretaries of Agriculture and Interior established the Forest
Ecosystem Management Assessment Team (“FEMAT”), a blue-ribbon,
interdisciplinary, interagency team of biologists, sociologists, and other experts,
chaired by Forest Service biologist Jack Ward Thomas, future Chief of the
Forest Service. Federal courts subsequently upheld the validity of the plan.
Seattle Audubon Socy. v. Lyons, 871 F. Supp. 1291 (W.D. Wash. 1994), aff’d
sub nom. Seattle Audubon Socy. v. Moseley, 80 F.3d 1401 (9th Cir. 1996). See
generally Daniel S. Reimer, The Role of “Community” in the Pacific Northwest
Logging Debate, 66 U. Colo. L. Rev. 223, 249-50 (1995). See also Oliver A.
Houck, On the Law of Biodiversity and Ecosystem Management, 81 Minn. L.
Rev. 869, 896-99 (1997).

28. For a comprehensive history on the spotted owl debate, see
Brendon Swedlow, Scientists, Judges, and Spotted Owis: Policymakers in the
Pacific Northwest, 13 Duke Envtl. L. & Policy Forum 187 (2003). See also
Katherine Durbin, Tree Huggers: Victory, Defeat & Renewal in the Northwest
Ancient Forest Campaign 201-06 (The Mountaineers 1996).

29. On the issues breeding controversy in the Pacific Northwest, see
Houck, On the Law of Biodiversity and Ecosystem Management, supra n. 27,
Alyson C. Flournoy, Beyond the “Spotted Owl Problem:” Leaning From the
Old-Growth Controversy, 17 Harv. Envtl. L Rev. 261 (1993); and, on Forest
Service-related issues in the northwest fueling reform, see Gerald W. Williams,
The U.S. Forest Service in the Pacific Northwest: A History 258-99 (Or. St. U.
Press 2009).

30. See Northwest Forest Plan, supran. 26, at 2.
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logging limited to enhancing late-successional characteristics.*! The
remaining twenty percent of lands are managed conservatively and
are harvested on an eighty-year rotation.”? Logging is governed by
rigorous standards—most notably the Aquatic Conservation
Strategy and “survey and manage” provision33—both of which
remain in place despite strenuous Bush Administration efforts to
weaken or eliminate them>* The annual cut from the rich soils of
these wet, west-side, big-tree forests, the most commercially
productive in the national forest system, had stood at an annual four-
to-five bbf but dropped to about one bbf under the plan,35 serving as
one of the primary commitments to a new way of managing the
people’s lands.

31. See Northwest Forest Plan, supra n. 26, at 29. See also Robert B.
Keiter, Breaking with Nature: The Bush Administration and Public Land
Policy,27J. Land Resources & Envtl. L. 195, 225 (2007).

32. Northwest Forest Plan, supra n. 26, at 29.

33 Standards and Guidelines for Management of Habitat for Late-
Successional and Old-Growth Forest Related Species Within the Range of the
Northern Spotted Owl A-1 (Appendix A to the Northwest Forest Plan, supra n.
26). On the standards, see Randy Molina, Bruce G. Marcot & Robin Lesher,
Protecting Rare, Old-Growth, Forest-Associated Species Under the Survey and
Manage Program Guidelines of the Northwest Forest Plan, 20 Conservation
Biology 306 (2006); and, Gordon H. Reeves, Jack E. Williams, Kelly M. Burnett
& Kirsten Gallo, The Aquatic Conservation Strategy of the Northwest Forest
Plan, 20 Conservation Biology 319 (2006).

34. See Keiter, Breaking with Nature, supra n. 31, at pp. 208-09, 226-
29 (stating “Had the Bush Administration’s revised diversity provision been in
place during the Pacific Northwest spotted owl controversy, it is unlikely that
the federal court would have issued an initial injunction halting commercial
logging on the area forests.). The Bush Administration issued amendments in
2004 eliminating the Survey and Management standard, designed to protect
rare species. Environmental groups successfully challenged the amendments.
See N.W. Ecosystem Alliance v. Rey, 380 F. Supp.2d 1175 (W.D. Wash. 2005)
(finding three NEPA violations in the 2004 rule amendments that eliminated
the Survey and Management standard); Pacific Coast Fedn. of Fisherman’s
Assns. v. Natl. Marine Fisheries Service, 482 F.Supp.2d 1248 (W.D. Wash. 2007)
(finding the 2004 no-jeopardy biological opinions that allowed timber sales to
cause negative short-term, localized effects were arbitrary and capricious under
the Administrative Procedures Act).

35. See Thomas, supran. 26, at 284.
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3. Fire

In 2003, President Bush signed into law the Healthy Forest
Restoration Act (HFRA),36 the first major forest legislation since
the NFMA. The statute responded to the memories of the 1988
Yellowstone fire>’ and the immediacy of the catastrophic fire
seasons of 2000 and 2002 The context was made all the more
pressing by a development external to the Forest Service, the surging
population growth that has more than quadrupled the population of
the American West since World War II. Many new residents had
moved to the edges of, and sometimes within, national forests,
creating wildland-urban interface areas.”’ A new approach to fire,
long a high-priority issue for the Forest Service, was in order.
Broadly writ, the primary emphasis of Forest Service fire policy
changed from fighting fires to preventing them. Expenditures for
fire have climbed to two billion dollars, forty percent of the total
Forest Service budget.40

36. Pub. L. 108-148, 117 Stat. 1887 (codified at 16 U.S.C. §§6501-6591
(2010)). See Robert B. Keiter, The Law of Fire: Reshaping Public Land Policy
in an Era of Ecology and Litigation, 36 Envtl. L. 301, 344-50 (2006).

37. On the 1998 Yellowstone fire, see Rocky Barker, Scorched Earth:
How the Fires of Yellowstone Changed America (Island Press 2005); and,
Micah Morrison, Fire in Paradise: The Yellowstone Fires and the Politics of
Environmentalism (HarperCollins Publishers 1993).

38. See H.R. Rep. No. 108-96, pt.1, at 2-3 (2003) (describing the 2000
and 2002 fire seasons as among the worst in the last 50 years); and, Keiter, Law
of Fire, supran. 36, at 310-11 (stating that in 2002, more than eight million acres
burned, and two years later, wildfires burned another seven million acres, with
the worst fire seasons in modern history for Colorado, New Mexico, Arizona,
and Oregon, costing over two billion in federal suppression funds).

39. The wildland-urban interface covers 9% of conterminous United
States land area and contains 39% of all homes in the United States. V.C.
Radeloff, R.B. Hammer, S.I. Stewart, J.S. Fried, S.S. Holcomb & J.F.
McKeefry, The Wildland-Urban Interface in the United States, 15 Ecological
Applications 799, 801 (2005).

40. See Forest Service, U.S. Dept. of Agric., FY 2013 Budget
Overview, supra n. 2, at B-2 (the Wildland Fire Management appropriations
were 40.7%%and 42.5% of the total Forest Service discretionary budget in FY
2012, and FY 2011, respectively. Supplemental funding for fire pushes these
figures higher). For comparison, in 1991, the fire budget was 13% of the budget;
in 2000, 20%; in 2009, 48%. See The Wilderness Society, Facts About FY 2009
Wildfire Budget (Apr. 1, 2008), http://wilderness.org/content/facts-about-09-



12 PUBLICLAND & RESOURCES LAW REVIEW [Vol. 33

The HFRA made hazardous fuel reduction —removing trees
and brush in areas of heavy fuel loads—the primary strategy.41
Understandably, communities in wildland-urban interface areas push
for fuel reduction projects. Seizing on an opportunity, forces from
the timber industry and within the Forest Service pressed for fuel
reduction projects to be designed around commercial thinning—
cutting large-diameter trees not always necessary for reducing the
fuel load—to the exclusion of pre-commercial logging of smaller
trees and the use of controlled burns.

The Act prohibits projects in wilderness and other protected
areas and puts limitations on projects in ecologically sensitive
areas.”? Congress definitely intended, though, that loégging would be
employed in carrying out hazardous fuel projects.4 Though this
issue will continue to be active, to date the total national forest cut
continues at the much lower level established by the turn of the
century and the HFRA has fit comfortably within in the new
restoration emphasis of the Forest Service.

wildfire-budget%20 (last visited June 23, 2012). In 2001, in response to the
severe 2000 fire season, the National Fire Plan was created. Immediately the
fire budget nearly doubled from $1.5 billion to nearly $3 billion, and fire
management budgets have increased since. Following directly behind the
National Fire Plan, the Bush Administration launched the Healthy Forests
Initiative — an effort to reduce fuel in the forests. See 16 U.S.C. § 6512(f) supra
n. 36. The budgets continued to increase, but could not keep up with costs and
the Forest Service transferred money from other accounts—$695 million in
2003 —to fund fire suppression efforts. See Economics and Ecology Research
Dept., The Federal Wildland Fire Budget: Let’s Prepare, Not Just React, The
Wilderness Society (April 2004).

41, The statute is designed “to reduce wildfire risk to communities,
municipal water supplies, and other at-risk Federal land through a collaborative
process of planning, prioritizing, and implementing hazardous fire reduction
projects,” and to “protect, restore, and enhance forest ecosystem components,”
including endangered species, biodiversity, and carbon sequestration. Keiter,
Law of Fire, supran. 36, at 344-45.

42. Though the act prioritizes the cutting of small-diameter trees for
thinning purposes and aims to maximize the retention of large trees, large
diameter trees may be cut to promote reduction in wildfire risk and other
purposes, a key provision that allows for commercial thinning. 16 U.S.C. §
6512(f) (2010). See Tom Udall, Our Publicly Owned Forests are Being
Subverted, High Country News, Nov. 24, 2003.

43. See16 U.S.C. § 6512(d) (2010).

44, See e.g. id. (authorized hazardous fuel reduction projects).
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4. The Roadless Rule

Like the Northwest Forest Plan and agency fire policy, the
Forest Service Roadless Rule, which removes almost one-third of all
national forest from timber harvesting and dedicates it to watershed
protection and other public benefits, also embodies contemporary
values and needs. The program traces to an anomaly in the
Wilderness Act of 1964, which required studies of all roadless areas
in the National Wildlife Refuge System and National Park System.45
The Act, however, made no provision for studies of roadless areas in
the national forests.*® In 1972, the Forest Service took the initiative
and announced its own voluntary administrative study, the Roadless
Area Review Evaluation (RARE), which included 1449 units
totaling the extraordinary amount of fifty-six million acres, a figure
that proved to be conservative. The RARE land remained roadless
throughout the 1970s because the courts rigorously applied NEPA
and struck down agency attempts to remove lands from study on the
ground that the studies had been inadequate.47 In 1984, Congress
resolved the deadlock as to some of the lands by adding nearly nine
million acres in the study to the wilderness system and releasing
millions of acres to multiple use management.

By the late 1990s, while the issue had not been as hotly
contested since the legislation of the mid-1980s, it became apparent

45. See 16 U.S.C. §1132(c) (2010) (wilderness studies of roadless
areas in the fish and wildlife refuges and national parks).

46. The Act did require wilderness studies of those lands that the
Forest Service had administratively designated as “Primitive,” but did not
address the tens of millions of acres that were roadless but not declared
“Primitive.” See id.

47. See Wyoming Outdoor Coordinating Council v. Butz, 484 F.2d
1244 (10th Cir. 1973); Sierra Club v. Butz, 349 F. Supp. 934 (N.D. Cal. 1972));
see also California v. Block, 690 F.2d 753, 758 (9th Cir. 1982) (“[The RARE I]
effort ended when a federal court enjoined development pursuant to the plan
until the Forest Service completed an EIS.”).

48. On these early developments, see e.g. Robert L. Glicksman,
Traveling in Opposite Directions: Roadless Area Management Under the
Clinton and Bush Administrations, 34 Envtl. L. 1143, 1148-51 (2004); Jim
DiPeso & Tom Pelikan, The Republican Divide on Wilderness Policy, 33
Golden Gate U. L. Rev. 339, 358-65 (2003); George Cameron Coggins, Charles
F. Wilkinson, John D. Leshy & Robert L. Fischman, Federal Public Land and
Resources Law, 1049-56 (6th ed., Foundation Press, 2007).
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that the question of how to treat roadless areas remained very much
alive. Congress left many areas unresolved and new roadless areas
were being identified. In 1999, President Clinton directed the Forest
Service to create a rule to govern management and conservation of
over fifty-eight million acres of inventoried land that were not
designated as wilderness but remained roadless.* The draft rule,
developed under the leadership of Chief Mike Dombeck and issued
in May 2000, generated over one and a half million Opublic responses,
ninety-five percent in favor of the proposal.5 Secretary of
Agriculture Dan Glickman formally adopted the final rule on
January 5, 2001, to become effective in March.51

By any standard, this was one of the most sweeping
conservation actions ever taken. The agency adopted the Roadless
Rule “in response to strong public sentiment for protecting roadless
areas and the clean water, biological diversity, wildlife habitat, forest
health, dispersed recreational ogaportunities, and other public
benefits provided by these areas.” 2 To achieve that, the Roadless
Rule prohibited most road construction and timber harvesting in the
58 million roadless acres, an area nearly the size of Oregon.53

The Bush Administration disagreed with the Clinton rule’s
top-down approach in favor of a rule based on the local forest
planning process. * The agriculture department, under Secretary

49. Glicksman, Roadless Management Under Clinfon and Bush,
supra n. 48, at 1154 (quoting Memorandum from William J. Clinton, President,
to the Secretary of Agriculture (Oct. 13,1999)). See also, Jennifer L. Sullivan,
The Spirit of 76: Does President Clinton’s Roadless Lands Directive Violate the
Spirit of the National Forest Management Act of 19767, 17 Alaska L. Rev. 127,
138-44 (2000).

50. Rob Inglis, Not So Dead on Arrival, High Country News, Dec.
28, 2008.

51. See Special Areas; Roadless Area Conservation, 66 Fed. Reg.
3244, 3246 (Jan. 12, 2001).

52. Special Areas; Roadless Area Conservation, 65 Fed. Reg. 30,276,
30,277 (proposed May 10, 2000).

53. The provisions are described in Coggins, Federal Public Land
Law, supra n. 48, at 749-51; see also Martin Nie, Administrative Rulemaking
and Public Lands Conflict: The Forest Service’s Roadless Rule, 44 Nat. Res. J.
687, 702 (2004).

54. See Juliet Eilperin, Roadless Rules for Forest Set Asides, The
Washington Post (July 12, 2004).
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Ann Veneman, proposed new rulemaking aimed at managing
roadless areas under a five-principle approach—a regime that did
not address sustainability or the effects of new road construction on
forest resources in existing roadless areas.>

In 2005, the agency adopted a new regulation, the State
Petitions Rule,56 allowing the states’ governors to petition the
secretary of agriculture and recommend management requirements
for the roadless areas within their states. The secretary would have
broad authority to accept or deny state petitions, and impose any
restrictions, or not, on roadless areas brought forth in the petitions.
Administration of the Bush rule favored development over the
protection of ecological resources, as, for example, California and
New Mexico’s petitions to protect all the roadless areas in their
states from development were not approved

A complex, drawn-out court process followed in the Ninth
and Tenth Circuit courts, w1th the legality of both the Clinton and
Bush rules being challenged Ultlmately, the Bush Administration
lost out on the roadless issue for the same reason that it lost out in its
attempts to adopt a new planning rule and weaken the Northwest
Forest Plan—its obdurate refusal to comply with NEPA and ESA
procedures. The Clinton roadless rule was upheld in the Ninth
Circuit in 2002.°° As for the Bush rule, in a suit brought by the
governors of California, Washington, New Mexico, and Oregon, the
Ninth Circuit struck it down in 2009 holdlng that the rulemaking

55. National Forest System Land and Resource Management
Planning; Special Areas; Roadless Area Conservation, 66 Fed. Reg. 35,918,
35,919 (July 10, 2001); see also Glicksman, Roadless Management Under
Clinton and Bush, supra n. 48, at 1166.

56. Special Areas; State Petitions for Inventoried Roadless Area
Management, 70 Fed. Reg. 25,654, 25,654 (May 13, 2005); see David H. Becker,
Changing Direction in Administrative Agency Rulemaking: Reasoned Analysis,
the Roadless Rule Repeal, and the 2006 National Park Service Management
Policies, Environs: Envtl. L. & Policy J. 65, 88 (2007).

57. See Kyle J. Aarons, The Real World Roadless Rules Challenges,
109 Mich. L. Rev. 1293, 1313-15 (2011); see also, Editorial, The Roadless Rule
Takes a New Turn, New York Times (Sept. 25, 2006).

58. See Nie, Administrative Rulemaking, supran. 53, at 704-07.

59. Kootenai Tribe v. Veneman, 313 F.3d 1094 (9th Cir. 2002).

60. California ex rel. Lockyer v. U.S. Dept. of Agric., 575 F.3d 999
(9th Cir. 2009).
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violated NEPA and the ESA.61 Over in the Tenth Circuit, in
opinions of 2003 and 2008, a Wyoming District Court Judge enjoined
the Clinton rule nationally on the ground that it violated NEPA and
the Wilderness Act nationwide.%? Then, in 2011, the Tenth Circuit
Court of Appeals brought its law into congruence with the Ninth
Circuit’s by reversing the district court and upholding the Clinton
rule 5’

One question for the future is whether the Roadless Rule can
hold. The State of Wyoming has petitioned for certiorari to the
Supreme Court to reverse the Tenth Circuit’s decision that kept the
rule in place. More perilous for the Roadless Rule, a future
agriculture secretary could, like Secretary Veneman, try to erase the
rule and open that vast landscape for development. Even though the
future White House, as well as the Secretary would likely be
involved, whether the rule will hold has a lot to do with the Forest
Service. Under those circumstances, if there really is a new Forest
Service—if the agency believes in the Roadless Rule, believes that
the rule is a crown jewel of a great conservation land system, believes
that the rule takes potentially contentious lands off the table and
allows Forest Service professionals at all levels to focus on the
agency’s mission of restoration, sustainability, and collaboration—
that attitude will matter, it will carry weight and might well blunt or
block such future efforts.

61. The department shrugged off the NEPA process as a non-issue,
asserting that any NEPA process would only need to be conducted during
review of state petitions, not in rulemaking. See Special Areas; State Petitions
for Inventoried Roadless Area Management, 70 Fed. Reg. 25,654, 25,660 (May
13, 2005) (claiming NEPA analysis was unnecessary since the State Petitions
Rule only includes procedural changes that are subject to a categorical
exclusion from NEPA).

62. Wyoming v. U.S. Dept. of Agric., 277 F. Supp. 2d 1197 (D. Wyo.
2003); Wyoming v. U.S. Dept. of Agric, 570 F. Supp. 2d 1309 (D. Wyo. 2008).

63. Wyoming v. U.S. Dept. of Agric., 661 F.3d 1209, 1272 (10th Cir.
2011), cert. pending.
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5. Women, People of Color, and Professions

There have been significant changes in the internal
demographics of the Forest Service.?* For its first half century,
nearly all professionals in the agency were white males, but the
number of people of color has steadily increased, to seventeen
percent.65 This has born fruit in terms of minority people feeling
more comfortable relating to the Forest Service. In the Southwest,
Hispanics hunt, fish, pasture stock, operate logging operations, and
gather firewood in many national forests.?® In numerous places,
national forests are located near Indian reservations and sometimes
share borders with tribal lands.®’

The gender gap has narrowed markedly, going from nearly
zero (there was not a female forester until 1957) to thirty-nine
percent of agency personnel.68 There were, though, a few exceptions
in the formative years. A handful of women served as fire lookouts
as early as 1913. The pioneer, Hallie Mores Daggett, came well
recommended as a lookout in the Klamath National Forest in
Northern California as she was reputed to be “absolutely devoid of
the timidity which is ordinarily [found in women)] as she is not afraid
of anything that walks, creeps, or crawls.”

64. See Jennifer C. Thomas & Paul Mohai, Racial, Gender, and
Professional Diversification in the Forest Service from 1983 to 1992, Policy
Stud. J. 296 (1995).

65. Email from Craig Willis, Equal Employment Manager, U.S. Dept.
of Agric., Forest Service, Civil Rights Staff, to Daniel Cordalis (July 29, 2011)
(on file with author) (providing workforce data on Forest Service FY 2011).

66. See e.g. Pacific Southwest Research Division, Forest Service, U.S.
Dept of Agric., Science Perspectives: The Changing Faces of Forest Recreation,
available at

http://www.fs.fed.us/psw/publications/documents/psw_sp012/psw_sp012.pdf (last
visited June 22, 2012).

67. The tribes and the Forest Service share over 2500 miles of
common border. Intertribal Timber Council, Proposal for the Tribal Forest
Protection Act Analysis, available at http://www.itcnet.org/ (last visited June 22,
2012).

68. Willis email, supran. 65.

69. James G. Lewis, The Applicant is No Gentleman: Women in the
Forest Service, J. of Forestry 259, 259 (July/Aug. 2005). When Assistant Fire
Ranger M.H McCarthy suggested Daggett’s strong application for hire, it was
so unprecedented to even consider women for forest positions that he warned
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The increased number of female professionals has mattered.
Academic research and our collective experience tell us, speaking
generally, that women tend to be more environmentally conscious
and are more attuned to working collaboratively than are men.
Traditionally, two drawbacks in Forest Service culture have been
that personnel tended to tilt toward extractive uses and, often
subconsciously, wanted to manage lands under their jurisdiction by
making decisions free of input from the outside. Female
professionals, as a group, contribute, even if subtly, to the remade
Forest Service with its increased emphasis on conservation values
and collaboration with many outside interests.

As for professions, with the agency’s greatly reduced
commitment to timber harvesting, the current need is for employees
from conservation-oriented disciplines, especially the sciences. Yet,
forestry remains the largest professional group, about half of all
employees.71 At the same time, though, engineers (in the past
mostly assigned to logging road construction) have declined from
being the second-largest employment group, having been overtaken
by biological scientists, who make up ten percent of the work force.”?

There is, however, a saving grace for matching employee
philosophy and training with a new agency mission: forestry
education has undergone a revolution. Most of the forestry schools
have changed their names to include terms such as “Environment,”
“Ecology,” “Natural Resources,” and “Conservation,” as has the
University of Montana.”” Two generations ago, before the rise in

his boss that it “may perhaps take your breath away, and I hope your heart is
strong enough to stand the shock.”

70. See e.g. Thomas & Mohai, Racial, Gender, and Professional
Diversification in the Forest Service, supra n. 64, at 297; and, Greg Brown &
Charles C. Harris, The Implications of Work Force Diversification in the U.S.
Forest Service, 25 Admin. & Socy. 85 (May 1993).

71. Willis email, supra n. 65 (providing participation rates for major
occupations data in the Forest Service for FY 2011).
72. Id.

73. The University of Montana’s program is called the “College of
Forestry and Conservation.” College of Forestry and Conservation, University
of Montana, About the College of Forestry and Conservation,
http://www.cfc.umt.edu/About/default.php (last visited June 22, 2012). There
are forty-nine academic institutions with forestry programs accredited by the
Society of American Foresters nationally. Socy. of Am. Foresters, SAF
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environmental consciousness, forestry students learned mostly
traditional commercial forestry. Today, education in forestry is
much broader and includes ecology and the many_tangible and
intangible values of the forests and other land systems.

So, yes, in several ways, the internal demographics of the
Forest Service have evolved toward the new and more diverse
mission.

6. Unprecedented Tribal Initiatives

The past two generations have seen another kind of change
relating to people of color, an external change, not a matter of
agency staff composition. For most of the Forest Service’s existence,
Indian leaders did not bring their concerns to the agency. The
Bureau of Indian Affairs overtly suppressed tribal soverelgnty and
that agency was the real government in Indian country > The tribes,
desperately poor and disorganized in terms of dealing with the
United States, brought forth few initiatives until the late 1960s, when
the combination of returning military veterans and the first
generation of college graduates led to the development and
implementation of an agenda to enforce the treaties, protect hunting

Accreditation of Educational Programs in Forestry and Forest Technology,
http://www.safnet.org/education/2012_accreditation_list.pdf (Jan. 16, 2012).

74. For example, a Forestry Resources Management focus at the
Montana College of Forestry and Conservation requires courses in botany,
watershed hydrology, forest ecology, and natural resources administration and
policy. College of Forestry and Conservation, University of Montana, Bachelor
of Science in Forestry Forest Resources Management Option: 2009 Semester
Curriculum Outline, http://www.cfc.umt.edu/forestry/Files/lFRM.pdf (last visited
Mar. 21, 2012). The University of Washington’s Sustainable Forest
Management Option requires courses in natural resource policy and planning,
hi-res remote sensing, and strongly recommends natural resource conflict
management and wildland hydrology, and offers courses in forestry-fishery
interactions and forest ecosystem protection. School of Environmental and
Forest Sciences, University of Washington, Sustainable Forest Management
Option in the Environmental Science and Natural Resource Management
Major,
http://www.cfr.washington.edu/academicPrograms/undergrad/esrm/SMFoptionl
22009.pdf (last visited June 22, 2012).

75. See generally Charles Wilkinson, Blood Struggle: The Rise of
Modern Indian Nations (W.W. Norton & Co. 2005).
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and fishing rights, reestablish tribal sovereignty over their
homelands, and protect and enhance tribal traditions and religious
freedom.

Tribes can be valuable partners for the Forest Service and
relationships are gradually building. The largest tribes, a hundred or
so representing 90% or more of all Indian people, have governmental
staffs —excluding casinos and other enterprises —of 250, 300, or more
employees.77 Many if not most of these tribal governments are
larger than the nearby county governments and even the smaller
tribes have substantial governmental operations. In putting together
their budgets, tribes put a premium on natural resources and cultural
resources and have substantial and committed staffs in those areas.
Numerous stream restoration projects in national forests in the
Northwest, for example, are funded by tribes or carried out by tribes
in cooperation with the Forest Service.”®  Tribes founded the
Intertribal Timber Council in 1976 and over sixty tribes actively
participate today.79 Among many other things, the ITC and
individual tribes have established relationships with forest
professionals in the Forest Service and elsewhere 5

These are land-based peoples with profound commitments to
the land. They are here to stay. The relationships between the tribes

76. See generally id.

77. See 1d., at n. 294, and accompanying text.

78. See eg Press Release, N.W. Indian Fisheries Commn.,
Skokomish Tribe, Forest Service to Restore South Fork Skokomish River,
available at http://nwifc.org/2010/03/skokomish-tribe-forest-service-to-restore-
south-fork-skokomish-river/ (last visited June 22, 2012); and, Julie Meka Carter,
Apache Trout Recovery: A Wildlife Success Story, Az. Game and Fish Dept.,
http://www.azgfd.gov/w_c/apache_recovery.shtml (last visited June 22, 2012)
(discussing partnership between White Mountain Apache Tribe, Forest Service,
Arizona Game and Fish Department, and U.S. Fish and Wildlife Service to
restore Apache Trout in the White Mountains, AZ).

79. See Intertribal Timber Council, About Us,
http://www.itcnet.org/about_us/ (last visited June 22, 2012). ITC partnered with
tribal and agency officials to develop the Tribal Wildfire Resource Guide (2006)
to help tribes plan for wildfires and assist in forest management, available at
https://scholarsbank.uoregon.edu/xmiui/bitstream/handle/1794/3647/twrg.pdf?se
quence=1.

80. Intertribal Timber Council, About Us,
http://www.itcnet.org/about_us/ (last visited June 22, 2012).
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and the Forest Service, and the Park Service and BLM as well, will
continue to expand and improve to the benefit of the tribes, the
agencies, and the general public.

7. Loss of Autonomy and the Imperative of Collaboration

Inside the Agriculture Department, the Forest Service lost
some of its traditional and extraordinary independence in 1977,
when President Carter appointed M. Rupert Cutler’! as assistant
secretary for conservation, research, and education and directed that
Cutler, a political appointee, would provide policy direction to the
Forest Service. From that day on, while chiefs definitely retained
considerable independent authority as a matter of practice,
politically appointed assistant secretaries, now under secretaries,
have wielded considerable power over national forest issues. The
tradition of chiefs as being career employees remains in place, but
their appointment now has a definite political flavor.

It goes farther than that. As John Leshy, public lands scholar
and former interior department solicitor has explained it, the lines
between federal agencies have been blurred: “The slow decline of
the ‘enclave’ principle means that federal land managing agencies do
not have the distinct, dissimilar missions and cultures they once had.
Management of nearly all federal lands has for some time been
evolving to serve the broader needs to preserve some measure of
biodiversity.”82

And it goes even farther. In recent years, many of the best
advances in resource conservation and restoration have come from
collaborative efforts on the ground as opposed to congressional
action or even top-down executive programs such as the Northwest
Forest Plan. Instead, depending on the specific landscape and
interested parties, federal, state, and tribal agencies and interested
corporations and citizen groups have worked together to improve

81. On Cutler’s background and appointment, see Nicholas Wade,
Rupert Cutler: The Environmentalist in the Farmer’s Backyard, 196 Science 505
(Apr. 1977).

82. John Leshy, Federal Lands in the Twenty-First Century, 50 Nat.
Res. J. 111, 133 (2010).
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conditions in particular landscapes, often watersheds.®®  That
movement has accelerated as multi-party, large-landscape
approaches to climate change take shape. Ultimately, the land itself
has imposed this collaborative approach on us. “Let’s face it,”
former chief of the Forest Service Jack Ward Thomas has pungently
declared, “Ecological systems don’t come in squares.”

8. Climate Change

Many people in this field have had similar recent experiences
regarding climate change in their memberships on committees or
teams entrusted with crafting conservation and management goals.
The late 1990s Committee of Scientists appointed by Agriculture
Secretary Glickman was one such group, organized to make
recommendations for revising the Forest Service planning
regulations.85 The committee put in a prodigious amount of work,
researching, holding ten hearings around the country, and enduring
all manner of conference calls. But the final report, completed in
1999, made no mention of climate change.86

Twelve years later there is no doubt. Climate change exists,
our species contributes to it, and its potential to change our way of
life is breathtaking.87 As Interior Secretary Salazar has declared,

83. See 4FRI1, infra n. 102, and accompanying text; see generally
Matthew McKinney & William Harmon, The Western Confluence: A Guide to
Governing Natural Resources (Island Press 2004).

84. Keila Szpaller, Signs of the Times: What are Plum Creek’s Plans
for Lolo Pass?, Missoula Indep. (Jan. 30, 2003).

8s. On the late 1990s Comm