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S T A T E M E N T  O F  T H E  IS S U E S

T h e  is s u e s  to  b e  d e t e r m in e d  o n  t h is  a p p e a l  h a v e  b e e n  s e t o u t a n d  a g r e e d  

to  i n  th e  R e p o r t  o f  P r e - A r g u m e n t  C o n fe r e n c e  a p p r o v e d  b y  th is  C o u r t  o n  th e  2 2 n d  

d a y  o f  M a r c h ,  1 9 7 7 .

S T A T E M E N T  O F  T H E  C A S E

F a r m e r s  H ig h  L in e  C a n a l  a n d  R e s e r v o i r  C o m p a n y  a n d  L o w e r  C le a r  C r e e k  

D i t c h  C o m p a n y  a d o p t  th e  S ta te m e n t  o f  th e  C a s e  a p p e a r in g  in  th e  b r i e f  o f  F a r m e r s  

R e s e r v o i r  a n d  I r r i g a t i o n  C o m p a n y .

S T A T E M E N T  O F  F A C T S

F a r m e r s  H ig h  L in e  C a n a l a n d  R e s e r v o i r  C o m p a n y  a n d  L o w e r  C le a r  C r e e k  

D i t c h  C o m p a n y  a d o p t  th e  S ta te m e n t  o f  F a c ts  a p p e a r in g  i n  th e  b r i e f  o f  F a r m e r s  

R e s e r v o i r  a n d  I r r i g a t i o n  C o m p a n y .

S U M M A R Y  O F  A R G U M E N T

F a r m e r s  H ig h  L in e  C a n a l  a n d  R e s e r v o i r  C o m p a n y  a n d  L o w e r  C le a r  C r e e k  

D i t c h  C o m p a n y  a d o p t  th e  S u m m a ry  o f  A r g u m e n ts  s e t  f o r t h  i n  th e  A n s w e r  B r i e f  o f  

V ic t o r  L .  J a c o b u c c i a n d  w i l l  l i m i t  t h e i r  a r g u m e n t  to  th o s e  m a t te r s  th e y  f e e l  a r e  

m a t e r ia l l y  p e r t in e n t  to  th e  d e c is io n  o f  th e  C o u r t  i n  th is  c a s e .

A R G U M E N T

A .  S E C T IO N S  3 8 - 6 - 2 0 1 ,  e t  s e q . , C . R . S .  (1 9 7 6  S u p p . )  A R E  F A C IA L L Y  C O N S T IT U T IO N A L .

T h is  m a t t e r  c o m e s  o n  f o r  h e a r in g  b e fo r e  th is  C o u r t  a f t e r  d is m is s a l  i n  

th e  D i s t r i c t  C o u r t  u p o n  g r a n t in g  o f  R e s p o n d e n t  F a r m e r s  R e s e r v o i r  a n d  I r r i g a t i o n  

C o m p a n y ’ s m o t io n  f o r  f a i l u r e  o f  T h o r n t o n  to  c o m p ly  w i t h  C . R . S .  3 8 - 6 - 2 0 1 ,  e t  s e q .  1973  

(1 9 7 6  S u p p  . )  . T h e  R e s p o n d e n ts  i n  t h is  m a t te r  b y  w a y  o f  a g r e e d  c r o s s - a p p e a l  h a v e  

a l le g e d  e r r o r  i n  th e  D is t r i c t  C o u r t  i n  th a t  th e  f a i lu r e  to  a g r e e  p r o v is io n s  o f  C . R . S .  

3 8 - 1 - 1 0 2 ,  1 9 7 3 ,  a s  a m e n d e d , w e r e  n o t  m e t to g e th e r  w i t h  o th e r  m a t te r s  o n  c r o s s 

a p p e a l  .

T h e  C i t y  o f  T h o r n t o n  a r g u e s  b y  i t s  b r i e f  th a t  th e  W a te r  R ig h ts  C o n d e m n a t io n  

A c t  h e r e in a b o v e  r e f e r r e d  to  as  C . R . S .  3 8 - 6 - 2 0 1 ,  e t  s e q .  1 973  ( 1 9 7 6  S u p p . )  is  

f a c i a l l y  u n c o n s t i t u t io n a l ,  a n d  f u r t h e r  th a t  th e  W a te r  R ig h ts  C o n d e m n a t io n  A c t ,
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h e r e in a f t e r  r e f e r r e d  to  a s  W R C A , a d o p te d  b y  th e  C o lo ra d o  S ta te  L e g is la t u r e  d o e s  

n o t  a p p ly  to  th e  C i t y  o f  T h o r n t o n  in  a n y  a c t io n  h e r e  o n  a p p e a l .

T h o r n t o n  p r i m a r i l y  c o m p la in s  b y  i t s  b r i e f  th a t  th e  W R C A  c o n s t itu te s  a  

u s u r p a t io n  o f  th e  a u t h o r i t y  o f  e le c te d  o f f ic ia ls  o f  th e  C i t y  o f  T h o r n t o n  to  d e te r m in e  

w h e t h e r  th e  e x e r c is e  o f  e m in e n t  d o m a in  is  n e c e s s a r y . T h e  c i t y , h o w e v e r , s e e m in g ly  

f a i l s  to  p e r c e iv e  th e  f a c t  th a t  th e  d e t e r m in a t io n  o f  n e c e s s ity  as  c o n ta in e d  i n  th e  

1 9 7 5  W R C A  is  n o t  s u b s t a n t iv e ly  c h a n g e d  f ro m  p r i o r  l a w .  U n d e r  s ta t u t o r y  a n d  

c a s e  l a w , a  m u n ic ip a l  c o n d e m n in g  a u t h o r i t y  h a s  b e e n  r e q u i r e d  to  s h o w  to  th e  C o u r t  

th e  n e c e s s i t y  f o r  c o n d e m n a t io n  p r i o r  to  th e  s u c c e s s fu l im p le m e n ta t io n  o f  a n  e m in e n t  

d o m a in  p r o c e e d in g . K e r n  v . M in e k im e , 45 C o lo .  3 7 8 ,  101 P a c .  341  ( 1 9 0 9 ) ,

P in e  M a s t e r  M in in g  C o . v  E m p ir e  Z in c  C o . , 90  C o lo .  5 2 9 ,  11 P . 2 d  221  (1 9 3 2 )  .

T h o r n t o n  c a n n o t  n o w  b e  h e a r d  to  c o m p la in  th a t  th e  r e q u ir e m e n t s  f o r  

c o n d e m n a t io n  w i t h  r e g a r d  to  n e c e s s ity  h a v e  c h a n g e d  b y  c i t in g  G r e e le y  P o lic e

U n io n  v s .  C i t y  C o u n c i l  o f  G r e e le y ,  C o lo r a d o ,  ________C o lo .  __________  553  P 2 d

7 9 0  ( 1 9 7 6 ) ,  b e c a u s e  th e  c i t e d  c a s e  is  s im p ly  n o t  o n  p o in t  w i t h  th e  m a t te r s  h e r e  

b e f o r e  th e  C o u r t .  I n  G r e e le y  P o l ic e  U n io n  s u p r a ,  th is  C o u r t  s t r u c k  d o w n  

a  p r o v is io n  i n  th e  c i t y  c h a r t e r  p r o v id in g  f o r  c o m p u ls o r y  b in d in g  a r b i t r a t io n  

i n  la b o r  d is p u te s  a r i s in g  f r o m  c o l le c t iv e  b a r g a in in g .  T h e  W R C A  a s  e n a c te d  

b y  th e  s ta te  le g is la t u r e  d o e s  n o t  m e e t  th e  te s t  o f  G r e e le y  P o l ic e  U n io n  b e c a u s e  

th e  d e c is io n  o f  th e  t h r e e  a p p o in te d  c o m m is s io n e r s  u n d e r  th e  a c t  is  n o t  b i n d i n g , 

b u t  is  s u b je c t  to  r e v ie w  b y  th e  c o u r t s .  T h is  d i f f e r e n t ia t in g  c h a r a c t e r is t ic  

b e t w e e n  th e  tw o  s i tu a t io n s  c i t e d  b y  th e  C i t y  o f  T h o r n t o n  p r o v e s  f a t a l  to  t h e i r  

s o m e w h a t  te n u o u s  a r g u m e n t  in  th a t  th e  t h r e e  a p p o in te d  c o m m is s io n e rs  u n d e r  

th e  W R C A  h a v e  n o t  u s u r p e d  th e  a u t h o r i t y  o f  th e  C i t y  o f  T h o r n t o n  n o r  o f  th e  

D i s t r i c t  C o u r t ,  b u t  in s te a d  m a k e  a v a i la b le  th e  b e n e f i t s  o f i n d iv i d u a l  e x p e r t is e  

i n  a  c o m p le x  a r e a  w h ic h  is  t h e r e a f t e r  s u b je c t  to  r e v ie w  b y  th e  c o u r t s .

B .  S E C T IO N S  3 8 - 6 - 2 0 1  e t  s e q . , C . R . S .  1973  (1 9 7 6  S u p p . )  A P P L Y  T O  T H E  C IT Y  O F  

T H O R N T O N .
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C i t y  o f  T h o r n t o n  a ls o  a r g u e s  th a t  th e  W R C A  d o e s  n o t  a p p ly  to  th e  C i t y  o f  

T h o r n t o n ,  a  h o m e  r u l e  c i t y .  C . R . S .  3 8 - 6 - 2 0 1 .  1 9 7 3 ,  (1 9 7 6  S u p p . )  p r o v id e s  as  

fo l lo w s :

" T h i s  p a r t  to o  s h a l l  a p p ly  to  a n y  w a t e r  r i g h t  w h ic h  

is  to  b e  c o n d e m n e d  b y  a  t o w n , c i t y , c i t y  a n d  c o u n t y , 

o r  m u n ic ip a l  c o r p o r a t io n  h a v in g  th e  p o w e r  o f  

c o n d e m n a t io n  r e f e r r e d  to  in  th is  p a r t  2 a s  a  ’ m u n ic i 

p a l i t y *

F r o m  th e  v e r y  w o r d in g  o f  th e  f o r e g o in g  s e c t io n , i t  is  e v id e n t  t h a t  th e  G e n e r a l  

A s s e m b ly  d e s i r e d  t h a t  th e  W R C A  a p p ly  to  a l l  m u n ic ip a l i t i e s ,  s t a t u t o r y  a n d  h o m e  

r u l e ,  w i t h i n  th e  S ta te  o f  C o lo r a d o .  N o t  o n ly  d id  th e  G e n e r a l  A s s e m b ly  r e f e r  to  

to w n s  a n d  c i t i e s , b u t  a ls o  to  a n y  c i t y  a n d  c o u n t y , o f  w h ic h  t h e r e  is  o n e  w i t h in  

th e  S ta te  o f  C o lo r a d o ,  o r  a n y  m u n ic ip a l  c o r p o r a t io n  h a v in g  a n y  p o w e r s  o f  

c o n d e m n a t io n  u n d e r  th e  s t a t u t o r y  la w s  o f  th e  S ta te  o f  C o lo r a d o . I t  is  a p p a r e n t  

t h a t  th e  l e g i s la t u r e  in t e n d e d  t h is  a c t  to  b e  a l l  in c lu s iv e  a n d  to  a p p ly  e q u a l ly  to  

a l l  m u n ic ip a l  c o n d e m n in g  a u t h o r i t ie s  w i t h in  th e  S ta te  o f  C o lo r a d o .

A r t i c l e  X X ,  S e c t io n  1 ,  o f  th e  C o lo ra d o  S ta te  C o n s t i tu t io n  b y  i t s  v e r y  

la n g u a g e  in c o r p o r a te s  w h a t e v e r  s ta tu te s  c o n c e r n in g  e m in e n t  d o m a in  h a v e  

b e e n  e n a c te d  b y  th e  le g i s la t u r e  a n d  r e q u i r e s  t h a t  th e s e  b e  fo l lo w e d  b y  h o m e  

r u l e  c i t ie s  i n  p u t t in g  in t o  f o r c e  th e  a u t h o r i t y  to  c o n d e m n . T h o r n t o n  r e l ie s  

u p o n  th e  f o r e g o in g  c o n s t i t u t io n a l  p r o v is io n  as  th e  b a s is  o f  i t s  a u t h o r i t y  to  

p r o c e e d  w i t h  c o n d e m n a t io n  a c t io n s , h o w e v e r , T h o r n t o n  h a s  a ls o  d e te r m in e d  

th a t  t h is  c o n s t i t u t io n a l  a u t h o r i t y  g iv e s  th e m  th e  s a m e  p o w e r s  as  th e  s ta te  

l e g is la t u r e  a n d  a d d i t io n a l ly  a l l  o f  th e  c o n d e m n a t io n  p o w e r s  o f  n o n -h o m e  r u le  

c i t ie s  s p e c i f ic a l ly  g r a n t e d  b y  c o n s t i tu t io n  o r  s ta tu te .  T h e r e  is  l i t t l e  d o u b t  th a t  

th e  C o lo r a d o  la w  a u t h o r iz e s  a  h o m e  r u l e  c i t y  g r e a t e r  la t i t u d e  th a n  s ta tu to r y  c i t ie s  

a n d  to w n s  i n  th e  d e c is io n  m a k in g  p r o c e s s  w i t h  r e g a r d  to  m a t te r s  o f  lo c a l  c o n c e r n .  

C i t y  a n d  C o u n ty  o f  D e n v e r  v . S w e e t ,  138  C o lo .  4 1 ,  3 2 9  P . 2d  441  ( 1 9 5 8 ) .

H o w e v e r , t h is  w r i t e r  h a s  b e e n  u n a b le  t h r o u g h  r e s e a r c h  to  d e te r m in e  th a t  

A r t i c l e  X X  o f  th e  C o lo r a d o  C o n s t i tu t io n  c o n fe r s  u p o n  a l l  C o lo ra d o  h o m e  r u le  

c i t ie s  e v e r y  p o w e r  p o s s e s s e d  b y  th e  le g is la t u r e  to  a u t h o r iz e  m u n ic ip a l i t ie s  to

-3-



e x e r c is e  e m in e n t  d o m a in .

I f  i n  f a c t  A r t i c l e  X X  o f  th e  C o lo ra d o  C o n s t i tu t io n  c o n fe r s  u p o n  h o m e  r u le  

c i t ie s  th e  p o w e r s  p r o c la im e d  b y  T h o r n t o n ,  e v e r y  h o m e  r u le  c i t y  w i t h in  th e  S ta te  

o f  C o lo r a d o , o f  w h ic h  t h e r e  a r e  m a n y , w o u ld  t h e r e a f t e r  h a v e  th e  a b i l i t y  to  

r e w r i t e  i t s  c i t y  c h a r t e r  w i t h  r e g a r d  to  e m in e n t  d o m a in  p r o c e e d in g s  a n d  th e  c o u r ts  

o f  t h is  s ta te  t h e r e a f t e r  w o u ld  th e n  n o t  o n ly  b e  t a x e d  w i t h  th e  in t e r p r e t a t io n  a n d  

im p le m e n ta t io n  o f  th e  la w s  a s  p a s s e d  b y  th e  G e n e r a l  A s s e m b ly ,  b u t  o f  th e  

c h a r t e r s  o f  e a c h  o f  th e  m a n y  h o m e  r u l e  c i t ie s  w i t h in  th e  s ta te .  T h is  c a n n o t  b e  

t h e  in t e n t  o f  th e  l e g i s l a t u r e , n o r  c o u ld  i t  b e  th e  in t e n t  o f  th e  f r a m e r s  o f  o u r  

C o n s t i t u t io n . T o  in f u s e  s u c h  a  p u r p o s e  u p o n  A r t i c l e  X X  o f  th e  C o lo r a d o  C o n s t i tu t io n  

w o u ld  b e  to  i n v i t e  s o c ie ta l  c h a o s  w i t h in  th e  b o u n d a r ie s  o f  o u r  s ta te  w i t h  r e g a r d  to  - 

e m in e n t  d o m a in  p r o c e e d in g s  a n d  p a r t i c u l a r l y  w a t e r  c o n d e m n a t io n  m a t t e r s .

T h e  fa c t  t h a t  w a t e r  c o n d e m n a t io n  p r o c e e d in g s  a r e  n o t  m a t te r s  o f  lo c a l  

c o n c e r n  h a v e  b e e n  a d e q u a te ly  c o v e r e d  i n  o th e r  b r i e f s , t h e r e f o r e , i t  w i l l  o n ly  b e  

s ta te d  h e r e  i n  f u r t h e r a n c e  o f  th e  a r g u m e n t  a g a in s t  T h o r n t o n ’ s s ta te m e n t  o f  a  

c o n s t i t u t io n a l  g r a n t  o f  le g i s la t iv e  p o w e r , t h a t  e v e n  h a d  th e  c o n s t i tu t io n a l  f r a m e r s  

in t e n d e d  a  c h a o t ic  r e s u l t ,  w h ic h  F a r m e r s  a n d  L o w e r  C le a r  C r e e k  d e n ie s ,  th e  

m a t t e r s  b e f o r e  t h is  C o u r t  a r e  m a t te r s  o f  s ta te w id e  c o n c e r n ,  a n d  a r e  t h e r e f o r e  

r e s e r v e d  s o le ly  f o r  th e  c o n t r o l  o f  th e  s ta te  le g is la t u r e  a n d  n o t  f o r  e a c h  o f  th e  

h o m e  r u l e  c i t ie s  lo c a te d  w i t h in  th is  s t a t e .  C i t y  a n d  C o u n ty  o f  D e n v e r  v .  S w e e t , 

s u p r a .

T h e  C i t y  o f  T h o r n t o n ’ s o w n  c h a r t e r  in d ic a te s  th a t  th e y  m a y  e x e r c is e  a  

r i g h t  o f  e m in e n t  d o m a in  ’’a s  p r o v id e d  b y  la w ” , t h e r e b y  in d ic a t in g  a  s e l f - im p o s e d  

l im i t a t io n  u p o n  t h a t  c i t y  to  a b id e  b y  th e  te n e ts  a n d  m a n d a te s  o f  th e  C o lo ra d o  S ta te  

L e g i s la t u r e .  T h e  c h a r t e r  o f  th e  C i t y  o f  T h o r n t o n  u n d e r  th e  p r o v is io n s  o f  th e  C o lo 

r a d o  H o m e  R u le  S ta tu te s  m a y  l im i t  th e  p o w e r s  o f  th e  c i t y  a s  w e l l  a s  g r a n t  th o s e  

p o w e r s .

C .  T H E  C IT Y  O F  T H O R N T O N  D ID  N O T  S A T IS F Y  T H E  " F A IL U R E  T O  A G R E E "  P R O V I

S IO N  P R IO R  T O  F IL IN G  IT S  C O N D E M N A T IO N  P E T I T I O N .

-4-



T h e  D i s t r i c t  C o u r t  in  J e f fe r s o n  C o u n ty  a t  th e  c o n c lu s io n  o f  a  n o n -

e v id e n t i a r y  h e a r in g  e n t e r e d  f in d in g s  th a t  T h o r n t o n  h a d  c o m p lie d  w i t h  th e  g o o d  

f a i t h  n e g o t ia t io n  p r o v is io n s  o f  C . R . S .  3 8 - 1 - 1 0 2 ,  1973  as  a m e n d e d , w i t h  r e g a r d  

to  F R IC O . A l l  p a r t ie s  to  th is  a c t io n  a g r e e  a n d  c o n c e d e  th a t  th e  s a t is fa c t io n  o f  

t h e  f a i l u r e  to  a g r e e  r e q u i r e m e n t  is  ju r i s d ic t io n a l  to  th is  p r o c e e d in g  a n d  th a t  

n e g o t ia t io n s  a r e  r e q u i r e d  b e tw e e n  th e  c o n d e m n in g  a u t h o r i t y  a n d  th e  p r o p e r t y  

o w n e r  b e f o r e  s u b m is s io n  o f  th e  m a t te r  to  th e  c o u r t .  O ld  T im e r s  B a s e b a l l  

A s s o c ia t io n  v s .  H o u s in g  A u t h o r i t y , 122  C o lo .  5 9 7 ,  2 2 4  P . 2 d  219  ( 1 9 5 0 ) ;  S t a l f o r d  

v s .  B o a r d  o f  C o u n ty  C o m m is s io n e r s , 1 2 8  C o lo .  4 4 1 ,  263  P . 2 d  436  ( 1 9 5 3 ) .  E v e n  

i f  T h o r n t o n  d id  c o m p ly  w i t h  th e  ju r i s d ic t io n a l  f a i l u r e  to  a g r e e  r e q u i r e m e n t  w i t h  

r e g a r d  to  F R IC O , w h ic h  fa c t  F a r m e r s  H ig h  L in e  a n d  L o w e r  C le a r  C r e e k  d o u b t  

b e c a u s e  n o  f u H  e v id e n t i a r y  h e a r in g  h a s  b e e n  h e ld  w i t h  r e g a r d  to  t h is  m a t t e r ,  

th e  J e f f e r s o n  C o u n ty  D i s t r i c t  C o u r t 's  f in d in g  o f  s u c h  a  f a i l u r e  to  a g r e e  w i t h  

r e g a r d  to  F R IC O  d o e s  n o t  r e s o lv e  th e  p r o b le m  c o n c e r n in g  th e  s h a r e h o ld e r s .

T h is  c o u r t ’ s d e t e r m in a t io n  i n  J a c o b u c c i v s . D i s t r i c t  C o u r t  i n  a n d  f o r  th e  C o u n ty

o f  J e f f e r s o n ,  ________ C o lo .  ___________ , 5 4 1  P . 2 d  6 6 7  ( 1 9 7 5 ) ,  s p e c i f ic a l ly  s ta te d

t h a t  th e  r i g h t  to  th e  u s e  o f  w a t e r s  u n d e r  th e  d e c r e e d  r ig h t s  h e ld  i n  th e  n a m e  

o f  F R IC O  b e lo n g e d  i n d i v i d u a l l y  to  th e  s h a r e h o ld e r s , f u r t h e r  th a t  e a c h  w a t e r  

o w n e r - u s e r  m u s t  b e  jo in e d  i n  a n y  e m in e n t  d o m a in  p r o c e e d in g  b e c a u s e  o f  th e  

i n d iv i d u a l i z e d  c o n c e r n s  a n d  p r o b le m s  a t te n d a n t  to  th e  lo s s  o f  s u c h  w a t e r  r ig h t s  

b y  th e  s h a r e h o ld e r s . T h e  d e c is io n  o f  th e  D i s t r i c t  C o u r t  f in d in g  th a t  th e  f a i lu r e  

to  a g r e e  r e q u i r e m e n t  h a d  b e e n  m e t  w i t h  r e g a r d  to  F R IC O  d o e s  n o t  r e s o lv e  th e  

p r o b le m  o f  th e  ju r i s d ic t io n a l  r e q u ir e m e n t  o f  a  f a i lu r e  to  a g r e e  w i t h  e a c h  a n d  

e v e r y  in d iv i d u a l i z e d  s h a r e h o ld e r ,  f o r  th is  C o u r t  s a id  a t  p a g e  675 o f  J a c o b u c c i  

i n  th e  a m e n d e d  o p in i o n .

" P r o v id e d  th e  C i t y  o f  T h o r n t o n  e s ta b l is h e s  b y  c o m p e te n t  

e v id e n c e  a  f a i l u r e  to  a g r e e  u p o n  th e  c o m p e n s a t io n  to  b e  

p a id  f o r  th e  r ig h t s  s o u g h t  to  b e  t a k e n , th e  jo in d e r  o f  

th e s e  s h a r e h o ld e r s  w i l l  n o t  d e p r iv e  th e  D is t r i c t  C o u r t  

o f  J u r i s d i c t i o n ."  (E m p h a s is  a d d e d . )

A t  th is  p o in t ,  th e  C o u r t ’ s a t te n t io n  is  in v i t e d  to  p a g e  32 t h r o u g h  36 o f  th e
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A n s w e r  B r i e f  o f  F a r m e r s  R e s e r v o i r  a n d  I r r i g a t i o n  C o m p a n y  c o n c e r n in g  th e  

c h r o n o lo g y  o f  e v e n ts  in  th e  in s t i t u t io n  o f th e s e  p r o c e e d in g s  a n d  p a r t i c u l a r l y  w i t h  

r e g a r d  to  th e  g o o d  f a i t h  n e g o t ia t io n s  a n d  t im e  f r a m e s  in v o lv e d  w i t h  F R IC O .

T h o r n t o n ,  u p o n  th e  r u l i n g  o f  t h is  C o u r t  i n  J a c o b u c c i ,  s u p r a ,  f o r w a r d e d  o n e  

d e m a n d  l e t t e r  to  th e  s h a r e h o ld e r s  i n  th e  F R IC O  S ta n d le y  L a k e  D iv is io n  a n d  t h e r e a f t e r  

jo in e d  th o s e  s h a r e h o ld e r s  a l l e g in g  t h a t  th e  f a i lu r e  to  a g r e e  p r o v is io n s  o f  th e  s ta tu te s  

h a d  b e e n  m e t .  E v e n  i f  T h o r n t o n 's  O c to b e r  2 2 ,  1 9 7 5 ,  d e m a n d  l e t t e r  c o u ld  b e  

c o n s id e r e d  a s  a  g o o d  f a i t h  n e g o t ia t io n  w h ic h  F a r m e r s  H ig h  L in e  a n d  L o w e r  C le a r  

C r e e k  d e n y ,  th e  C o lo r a d o  c a s e s  h a v e  c o n s is te n t ly  h e ld  th a t  th e  n e g o t ia t io n  w i t h  

th e  c o n d e m n e e -o w n e r  m u s t  p r e c e d e  th e  f i l i n g  o f  a n y  p e t i t io n  i n  c o n d e m n a t io n .

T h e  c h r o n o lo g y  o f  e v e n ts  s e t  o u t  i n  th e  F R IC O  A n s w e r  B r i e f  c l e a r l y  s h o w s , a n d  

T h o r n t o n  d o e s  n o t  d e n y ,  t h a t  th e  f i l i n g  o f  th e  p e t i t io n  in  th is  m a t te r  w a s  in  

N o v e m b e r ,  1 9 7 3 .  H o w  c a n  T h o r n t o n  h e r e  th e n  s a y  th a t  g o o d  f a i t h  n e g o t ia t io n s  

w i t h  e a c h  o f  th e  S ta n d le y  L a k e  D iv is io n  s h a r e h o ld e r s  f a i le d  p r i o r  to  th e  in s t i t u t io n  

o f  e m in e n t  d o m a in  p r o c e e d in g s  o r  c o n d e m n a t io n  p r o c e e d in g s  in  th e  c o u r t s .

S t a l f o r d  v s .  B o a r d  o f  C o u n ty  C o m m is s io n e r s , s u p r a .

D . T H E  C IT Y  O F  T H O R N T O N  F A IL E D  T O  S A T IS F Y  T H E  R E Q U IR E M E N T S  O F  S E C T IO N S  

3 8 - 1 - 1 2 1 .  C . R . S .  1 9 7 3  (1 9 7 6  S u p p . ) .

F a r m e r s  H ig h  L in e  a n d  L o w e r  C le a r  C r e e k  w o u ld  a d d i t io n a U y  in v i t e  

th e  c o u r t 's  a t t e n t io n  to  th e  f a c t  t h a t  th e  p r o v is io n s  o f C  . R . S  . 3 8 - 1 - 1 2 1 ,  1973  

(1 9 7 6  S u p p . )  h a v e  a ls o  n o t  b e e n  c o m p lie d  w i t h  b y  T h o r n t o n  w i t h  r e g a r d  to  

th e  s e p a r a te  s h a r e h o ld e r s .

I n  t h is  r e g a r d  T h o r n t o n  h a s  y e t  a n o th e r  p r o b le m  w i t h  th e  p r e s e n t  c o n d e m 

n a t io n  a c t io n .  T h e  f o r e g o in g  s e c t io n  r e q u i r e s  a  c o n d e m n o r  to  p r o v id e  n o t ic e  to  

th e  c o n d e m n e e -o w n e r s  o f  p r o p e r t y  i n  o r d e r  th a t  s u c h  o w n e r s  c a n  s e c u r e  a n  

a p p r a is a l  o f  t h e i r  p r o p e r t y  w i t h in  th e  s t a t u t o r y  n in e t y  d a y  p e r io d  o f  t im e .  T h e r e 

a f t e r ,  th e  c o n d e m n e e  m a y  s u b m it  th e  a p p r a is a l  to  th e  c o n d e m n o r  a n d  s u c h  

a p p r a is a l  to g e th e r  w i t h  a n y  a p p r a is a l  o f  th e  c o n d e m n o r  m a y  th e n  b e  u t i l i z e d  b y
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th e  p a r t ie s  in  g o o d  f a i t h  n e g o t ia t io n s  p r i o r  to  th e  im p le m e n ta t io n  o f  a n y  c o n d e m n a 

t io n  p r o c e e d in g .

A s  p r e v io u s l y  s ta te d  in  th is  b r i e f ,  T h o r n t o n ’ s o n ly  c o n ta c t  w i t h  th e  

i n d i v i d u a l  s h a r e h o ld e r s  s u b s e q u e n t  to  th e  J a c o b u c c i d e c is io n  w a s  th e  O c to b e r  2 2 ,  

1 9 7 5  l e t t e r .  B e c a u s e  o f  th e  m a n n e r  in  w h ic h  T h o r n t o n  h a s  p r o c e e d e d ,  th e  

i n d i v i d u a l  s h a r e h o ld e r s  h a v e  b e e n  d e n ie d  th e  s t a t u t o r y  p r o te c t io n  a v a i la b le  to  

th e m  u n d e r  th e  p r o v is io n s  o f  C . R . S .  3 8 - 1 - 1 2 1 ,  1 9 7 3 ,  as  a m e n d e d , i n  d i r e c t  

c o n t r a v e n t io n  o f  th e  J a c o b u c c i d e c is io n  o f  th is  C o u r t .

T h e  p e r t in e n t  p o r t io n s  o f  t h is  s ta tu te  h a v e  b e e n  h e r e to fo r e  s e t o u t  in  

o t h e r  b r i e f s  a n d  w i l l  n o t  h e r e in a f t e r  b e  r e p e a t e d , h o w e v e r , u p o n  r e a d in g  o f  th e  

s ta tu te  i t  i s  a p p a r e n t  t h a t  T h o r n t o n  h a s  f a i le d  to  c o m p ly  w i t h  th e  ju r i s d ic t io n a l  

p r e r e q u is i t e  o f  t h is  p a r t i c u l a r  s t a t u t o r y  p r o v is io n  a n d  f o r  th a t  r e a s o n  a ls o  th e  

d e c is io n  o f  th e  D i s t r i c t  C o u r t  m u s t  b e  a f f i r m e d .

C O N C L U S IO N

T h e  is s u e s  to  b e  c o n s id e r e d  o n  t h is  a p p e a l  a n d  e s ta b l is h e d  b y  th e  R e p o r t  

o f  P r e - A r g u m e n t  C o n fe r e n c e  e n t e r e d  i n  th is  c a u s e  o n  M a r c h  2 2 ,  1 9 7 7 ,  b y  J u s t ic e  

G r o v e s , in c lu d e d  m a n y  m o r e  is s u e s  th a n  h a v e  b e e n  to u c h e d  u p o n  h e r e  b y  th e  

F a r m e r s  H ig h  L in e  a n d  L o w e r  C le a r  C r e e k  D i t c h  C o m p a n ie s .  W e  h a v e  a t te m p te d ,  

h o w e v e r ,  a s  a n  A m ic u s  to  e m p h a s iz e  th o s e  p a r t i c u l a r  a re a s  o f  c o n t r o v e r s y  d e e m e d  

m o s t im p o r t a n t  to  t h is  a p p e a l ,  p a r t i c u l a r l y  w h e n  th e  c h r o n o lo g y  o f  e v e n ts  le a d in g  

to  t h is  a p p e a l  is  f u l l y  a n a ly z e d . I t  i s  a p p a r e n t  th a t  th is  C o u r t  m u s t  d e c id e  w h e t h e r  

th e  W a te r  R ig h t s  C o n d e m n a t io n  A c t  o f  1 9 75  is  c o n s t i tu t io n a l  a n d  a p p l ie s  to  th e  C i t y  

o f T h o r n t o n . F a r m e r s  H ig h  L in e  C a n a l  a n d  R e s e r v o i r  C o m p a n y  a n d  L o w e r  C le a r  

C r e e k  D i t c h  C o m p a n y  w o u ld  u r g e  th e  C o u r t  b a s e d  u p o n  th e  b r ie f s  p r e v io u s ly  

s u b m it te d  a n d  th e  f o r e g o in g  a r g u m e n t  to  a f f i r m  th e  D is t r i c t  C o u r t  i n  th a t  r e g a r d .

A d d i t io n a l ly  o n  c r o s s - a p p e a l ,  F a r m e r s  H ig h  L in e  a n d  L o w e r  C le a r  C r e e k  

D it c h  C o m p a n ie s  w o u ld  u r g e  a  r e v e r s a l  o f  th e  D is t r i c t  C o u r t 's  o p in io n  a n d  f in d  

th a t  T h o r n t o n  d id  n o t  s a t is fy  th e  c o n d it io n  p r e c e d e n t  r e q u i r e m e n t ,  f a i lu r e  to  

a g r e e  p r i o r  to  th e  c o m m e n c e m e n t o f  t h is  a c t io n  a g a in s t  th e  i n d iv i d u a l  s h a r e h o ld e r s
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o f F R IC O , an d  fu r th e r  an d  m o re  s p e c if ic a lly  th a t T h o rn to n  d id  no t co m p ly  w ith  

th e  p ro v is io n s  o f C .R .S .  3 8 -1 -1 2 1 , 1973 , as am en d ed . T h o rn to n  w i l l  in  no w a y  

b e a g g r ie v e d  b y  th is  C o u rt u p h o ld in g  the D is t r ic t  C o u rt 's  d is m is s a l o f th is  ac tio n  

b e cau se  T h o rn to n  th e re a fte r  m ay in  co m p lian ce  w ith  the law  re in s t itu te  these  

p ro c e e d in g s  i f  i t  so d e s ir e s .

T h is  A m ic u s  w o u ld  u rg e  th a t th e  s h a re h o ld e rs  o f FR IC O  an d  a l l  o th e r  

s im ila r ly  s itu a te d  w a te r  o w n e r -u s e rs  w ith in  th e  S tate  of C o lo rado  a re  e n tit le d  

to e x e rc is e  th e  r ig h ts  p ro v id e d  b y  th e  G e n e ra l A s s e m b ly . T h is  w o u ld  in c lu d e  

th e  r ig h t  to s e c u re  th e ir  ow n  a p p r a is a l , to e n te r  in to  good fa ith  n e g o tia t io n s , 

seek  to re s o lv e  th e  c o n fl ic t , and  to b e  a s s u re d  th a t an ag ency  o f the g o v e rn m e n t  

w o u ld  no t b e  a llo w e d  to ta k e  th e ir  p r iv a te  p r o p e r ty  in  d e ro g a tio n  o f th e  common  

la w  w ith  no p ro v e n  n e c e s s ity  o r  h ig h e r  use as a b a s is  fo r  the ta k in g .

F a rm e rs  H ig h  L in e  an d  L o w e r C le a r  C re e k  D itc h  C om panies w o u ld  fu r th e r  

state  th a t i f  th o u san d s  o f a c re s  o f i r r ig a te d  fa rm  la n d s  w ith in  th e  S tate  o f C o lo rad o  

a n d  p a r t ic u la r ly  on th e  e a s te rn  s lope a re  to b e  c o n v e rte d  to d r y  la n d , th is  m a tte r  

sh o u ld  b e  acco m p lish ed  o n ly  in  acco rd an ce  w ith  the c le a r  p ro c e d u re s  p re v io u s ly  

e s ta b lis h e d  b y  th e  G e n e ra l A s s e m b ly , the  e lec ted  re p re s e n ta tiv e  o f the p e o p le .

R e s p e c tfu lly  s u b m itte d ,

G A U N T , D IR R IM  A N D  CO O VER

/ L y s l e R .  D i r r im ,  #731 

i / 2 5  S ou th  F o u r th  A ven u e  

Post O ffic e  B ox 439 

B r ig h to n , C o lo rad o  80601 

T e lep h o n e : 30 3 -6 5 9 -3 1 7 1

R a p h a e l J .  M o ses , #2588 

Post O ffic e  B ox 1440 

B o u ld e r , C o lo rado  80302 

T e lep h o n e : 443-8782

A tto rn e y s  fo r  the F a rm e rs  H ig h  L in e  C a n a l and  

R e s e rv o ir  C om pany and  L o w e r C le a r  C re e k  

D itc h  C om pany as A m icu s  C u r ia e
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C E R T IF IC A T E  OF S E R V IC E  B Y  M A IL IN G

I  h e re b y  c e r t i fy  th a t on M a y  1 2 , 1977 , the fo re g o in g  B R IE F  FO R A M IC U S  

C U R IA E  O F T H E  FA R M ER S H IG H  L IN E  C A N A L A N D  R E S E R V O IR  C O M PA N Y and  

LO W ER C LE A R  C R EE K  D IT C H  C O M PA N Y w as s e rv e d  on a l l  o th e r  p a r t ie s  to th is  

a c tio n  b y  m a ilin g  a copy to th e ir  re s p e c tiv e  co u n se l a t the  ad d resses  be low :

J o h n M .  S a y r e ,  E s q .

D o n a ld  E .  P h il l ip s o n , E s q .

F e l ic i ty  H a n n a y , E s q .

D A V IS , G R A H A M  & S TU B B S  

2600 C o lo ra d o  N a tio n a l B u ild in g  

950 S e v e n te e n th  S tre e t  

D e n v e r ,  C o lo rad o  80202

R o b e r t  A . D ic k , E s q .

Jo h n  P . A k o lt ,  I I I ,  E s q .

A K O L T , D IC K  A N D  A K O L T  

1660 L in c o ln  S tre e t  

D e n v e r ,  C o lo rad o  80202

Jo h n  U .  C a r ls o n , E s q .

C h a r le s  M .  E l l io t t ,  E s q .

H O LLA N D  & H A R T  

730 S e v e n te e n th  S tre e t  

P . O . B o x  8749 

D e n v e r ,  C o lo ra d o  80201

G ilb e r t  G o ld s te in , E s q .

A la n  A . A r m o u r , E s q .

G O L D S T E IN , A R M O U R  & L O N N Q U IS T , P .C .

1234 B an n o c k  S tre e t  

D e n v e r ,  C o lo rad o  80202

H e rm a n  R o th s te in , E s q .

B ER G ER  A N D  R O T H S T E IN , P .C .

7201 M onaco

C om m erce C i t y , C o lo rad o  80022

M e lv in  D in n e r ,  E s q .

630 G re e le y  N a tio n a l P la za  

G r e e le y , C o lo rad o  80631

R a p h a e l J .  M o s e s , E s q .
M O S E S , W IT T E M Y E R , H A R R IS O N  A N D  W O O D R U FF, P .C .  

P . O . B ox  1440 

B o u ld e r , C o lo rad o  80301

Jo sep h  M . M o n ta n o , E s q .
G O R S U C H , K IR G IS  , C A M P B E L L , W A LKER A N D  G R O V E R , 

1200 A m e ric a n  N a tio n a l B an k  B u ild in g  

D e n v e r ,  C o lo rad o  80202



L y n n  A .  H am m o nd , E s q .

P . O . B o x  701 

L o v e la n d , C o lo rad o  80537

D a v id  J .  M i l l e r ,  E s q .

804 S e v e n te e n th  S tre e t  

P . O . B ox  1424  

G r e e le y , C o lo ra d o  80631

Jo sep h  P . C o n s ta n tin e , E s q .

911 M id la n d  S a v in g s  B u ild in g  

D e n v e r ,  C o lo rad o  80202

M ic h a e l L .  E h r l ic h ,  E s q .

B E R E N B A U M , B E R E N B A U M , W EIN B ER G ER  A N D  SU SM A N  

1507 U n ite d  B a n k  C e n te r  

1700 B ro a d w a y  

D e n v e r ,  C o lo ra d o  80202

W ayne B .  S c h ro e d e r , E s q .

V R A N E S H  A N D  M U S IC K  

P . O .  B o x  871 

B o u ld e r , C o lo ra d o  80306

S usan  K . G r i f f i th s ,  E s q .

D ee  W is o r , E s q .

4800 W a d s w o rth  B o u le v a rd , S u ite  204 

W heat R id g e , C o lo rad o  80033

R o b e rt F .  W e lb o rn , E s q .

Jo h n  D .  F a u g h t, E s q .
-  W ELB O R N , D U F F O R D , COOK & BROW N  

1518 U n ite d  B a n k  C e n te r  

D e n v e r ,  C o lo rad o  80290

B ru c e  G . S m ith , E s q .

1115 G ra n t S tre e t  

D e n v e r ,  C o lo ra d o  80203
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