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jn Twr:
IN  THE SUPREME COURT OF THE STATE OF COLORADO" C D LFE7

. OF THE STATE 07 CO-.O3AD0
No. 27292

APR 8 1977

B U R R E LL REG ISTRATIO N COMPANY, )

)
e t a l, P la in tiffs -A p p e lla n ts , )

)
-v s -  )

)
EDW IN L . MC K E LV E Y , e t a l, )

)
D efendants-A ppe llees. )

A P P E A L FROM THE 
D ISTR IC T COURT IN  AND 
FOR THE COUNTY OF 
LA  P LA TA

THE HONORABLE 
FREDERIC B. EM IGH 

D is tr ic t Judge

R E P LY  B R IE F  OF A P P E LLA N T

M ichae l E . W allace 
P. O. Box 449 
Durango, Colorado 81301 
(303) 247-4023

A tto rn e y  fo r  P la in tffs - 
A ppe llan ts



S TA TE M E N T OF THE CASE

A . PROCEEDINGS BELOW

A ppellee  sta tes tha t supersedeas bond pending appeal has been 

w ith d raw n .

B y O rd e r o f January 13, 1977, (attached to A ppellee B rie f), the 

T r ia l C ou rt sta ted tha t any w ith d ra w a l w ithou t O rder o f the C ourt is  in e ffe c tive . 

No O rd e r o f the C ourt based on notice  and hearing has been entered revoking  

the stay o f judgm ent. The stay o f judgm ent rem a ins e ffe c tive  u n til a cou rt 

hea rin g  o rd e rin g  o th e rw ise .

B . SUMMARY OF ARGUMENT

P la in tiffs  add to th e ir  sum m ary o f argum ent as fo llo w s :

V . Supersedeas bond staying  judgm ent on appeal rem ains e ffec tive  

u n til o the rw ise  o rd e red  by the p ro p e r co u rt.



ARG UM ENT

I.  P rin c e v ille  C orp . v . B ro o ks , 88 Colo. 37, 533 P 2d 916 (1975) 

he ld  tha t Rule 120 may (d is tin g u ish  m ust or  should) be used to determ ine i f  

o th e r fa c to rs  besides m ilita ry  se rv ice  w a rra n t a continu ing ju d ic ia l supe rv is ion .

A lthough P rin c e v ille  c ite d  the U. S. Supreme co u rt cases, i t  

d id  not ru le  a cco rd in g ly . P r io r  to th is  the Colorado C ourts only had Hastings 

v . S ecu rity  T h r if t  to re ly  on.

A ppe llees try  to d is tin g u ish  the state action  o f Fuentes fro m  that 

o f re a l estate fo re c lo s u re . They c la im  tha t the m ortgage debtor s t i l l  has ow ner­

sh ip  o f the p ro p e rty  through the redem ption  p e rio d . A lthough te chn ica lly  c o rre c t, 

in  re a lity  once the N otice o f E le c tio n  and Demand is  file d  and the sale held, the 

m o rtg ag o r does not have un fe tte red  use o f the p ro p e rty . The loss o f the use 

ra th e r than the loss o f t it le  is  the in it ia l p ro p e rty  d ep riva tion .

Rule 120 p r io r  to re v is io n  stated:

(c )” -----No m otions o r pleadings sh a ll be re q u ire d  o r
p e rm itte d  to be file d  by anyone o the r than the 
person who file d  the m otion  fo r  o rd e r a u tho riz ing  
sa le . ”

The notice says that they ” may appear”  but i t  does not say that 

they m ay c o n tro v e rt the a llega tions o f defau lt.

A lthough th is  C ourt should fin d  that Rule 120 procedure  was 

im p ro p e r p r io r  to re v is io n , i t  does not necessa rily  fo llo w  tha t a ll p r io r  fo re ­

c lo su re s  are sub ject to a ttack. I f  no ob jection  is  made p r io r  to P ub lic  T ru s te e d  

Deed being issued the e r ro r  is  w aived. In  the g rea t m a jo rity  o f fo re c lo su re s , 

the debtor w ould  have no com p la in t.

We don’ t  need to  speculate as to what Judge E m igh would have 

ru le d  i f  o the r persons w ould have attended the Rule 120 hearing . We need only 

look a t w hat he was au thorized  to do by ru le , sta tu te , o r lega l precedent. By 

C ou rt in te rp re ta tio n  o f Rule 120 the judge is  lim ite d  to conside ring  m ilita ry  

s e rv ic e . There was and is  no le g is la tiv e  p ro v is io n  fo r  p re fo re c lo su re  hearing,



and the le g a l precedent co n fro n tin g  the t r ia l judge was H astings v . S ecurity

T h r if t .

The Texas case A rm e n ta  v. Nussboum, is  d istingu ished fro m  

- o u r case in  th a t Texas does not have a s ta tu to ry  P ub lic  T rustee . Deeds o f 

T ru s t ru n  to p riv a te  tru s te e s  and are fo rec lose d  accord ing  to p riva te  argum ent 

w ith o u t sta te  invo lvem ent.

S e lf-he lp  rem edy is  not the question here . The P ub lic  T rustee, 

a sta te  agent, is  the acting  p a rty .

I I .  The c re d ito r d id  not spec ify  at a ll tha t i t  was only an opinion

th a t the de fau lt was not cu rab le , but ra th e r, stated:

"Y ou are  hereby advised tha t the ho lders o f the 
P ro m is s o ry  Note contend that the defau lt w hich 
e x is ts  is  not subjected to cure by the paym ent o f 
money under the te rm s and p ro v is io n s  of the 
s ta tu te ."

C re d ito rs  made th is  statem ent w ith  the in ten t that the P ub lic  

T rus tee  re ly  thereon and indeed he d id  re ly  thereon as noted in  E xh ib it "C " 

(Defendants Jon deposition ).

M r. Me K e lvey, the P ub lic  T rustee, s p e c ific a lly  sta ted at F o lio  

103 -  106 o f the T r ia l T ra n s c rip t tha t he would only have accepted the cure 

m oney in  a tru s t capacity  and tu rned  i t  over to the C ourt.

A ppe lles  b r ie f at Page 5, Second P aragraph m issta tes the re co rd . 

A t the lin e  fiv e  quoted in  B u r re ll deposition  he stated th a t he d idn ft have S ixteen 

Thousand D o lla rs  ($16, 000. 00) in  cash; not that he d id  not have access to such 

funds.

H I. P la in tiffs  tre a tm en t a t a p r io r  Rule 120 hearing  is  not de te rm ina tive  

o f th is  case but the im p re ss io n  he rece ived  at a p r io r  Rule 120 hearing and h is  

re s u lta n t sta te  o f m ind  are c e rta in ly  re le van t in  exp la in ing  why he didn*t appear 

a t the O ctober 17, 1974 Rule 120 hearing .
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The o ffe r o f p ro o f at T ra n s c rip t F o lio  133 -  142 was s u ffic ie n t 

to  advise the judge o f what the tendered eveidence would be and to give h im  a 

chance to  ru le  on the a d m is s a b ility  o f such tendered evidence. H is ru lin g  was 

made w ith  an understand ing o f the im p lic a tio n s .

A ppe llees b r ie f adm its  the C olorado exception to the hearsay ru le , 

th a t evidence o f sta te  o f m ind  may be adm issable . W hat state of m ind was 

crea ted  in  P la in tif f  when he was to ld  by Judge E m igh tha t he couldn’t p ro te s t a 

fo re c lo s u re  o f h is  p ro p e rty  is  re le va n t to h is  la te r conduct.

IV . W e b s te r’s app licab le  d e fin itio n  o f equ ity is : "the  money value of 

a p ro p e rty  o r o f an in te re s t in  a p ro p e rty  in  excess of c la im s  o r lie n s  against it .  "  

B la c k ’s d e fin itio n  o f equ ity  is : "the  re m a in in g  in te re s t belonging to one who has 

pledged o r m ortgaged h is  p ro p e rty , o r the su rp lus o f value w hich may rem a in  

a fte r the p ro p e rty  has been disposed o f fo r  the sa tis fa c tio n  o f lie n s . The amount 

o f va lue o f a p ro p e rty  above the to ta l lie n s  o r charges" Des M oines Jo in t Stock 

Land Bank o f Des M oines v . A lle n , 220 Iowa 443, 261 N. W. 912. Funk and 

W agnalls fo u rth  d e fin itio n  o f equ ity  is : " In  business o r p ro p e rty , the value 

re m a in in g  in  excess of any lia b ility  o r m o rtg a g e ."  A ppe llan ts d e fin itio n  o f 

the equ ity  in  th e ir  p ro p e rty  is  what they could re a lize  by s e llin g  i t .  In  th is  

case, the ow ners ’ a p p ra isa l o f the p ro p e rty  value was the best evidence of 

va lue .

A no the r va lua tion  o f the p ro p e rty  was the evidence of the P ub lic  

T ru s te e ’s b id . As A ppe llees adm it on Page 6 o f th e ir  b r ie f, i t  was a fo rced  

sa le . As a genera l ru le , the p ric e  at a fo rce d  sale is  su b s ta n tia lly  lo w e r than 

one negotiated at a rm s length. Some buyers are p recluded at a fo re c lo su re  

sa le by the re q u ire m e n t o f a cash paym ent. The fo rce d -sa le  b id  w ould be on 

the low  side o f fa ir -m a rk e t va lue.
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V . The T r ia l C ourt found tha t there was no defau lt on August 30, 

1973. The re ce n t dec is ion  o f M utua l F ede ra l Savings and Loan v. A m erican

M ed ica l S erv ices, In c . , 66 W ise . 2d 210, 223 N. W. 2d 921 (1974) supports the 

T r ia l C ourts  d ec is ion . A va riance  fro m  the te rm s  of the co n tra c t w h ich does 

not jeo pa rd ize  the c re d ito rs  s e c u rity  is  no reasonable basis fo r  an acce le ra tion  

o f a p ro m is s o ry  note o r fo r  le vy in g  pena lties . M ortgagees should not re ly  on 

e n fo rc in g  e ve ry  p ro v is io n  in  m ortgages w ithou t ana lyzing the re la tio n sh ip  of 

the b reach  to the vendors le g itim a te  s e c u rity  in te re s t.

The reasonableness o f a tto rn e ys ’ fee is  so le ly  w ith in  the d isc re tio n  

o f the T r ia l C ou rt. No abuse o f d is c re tio n  has been shown.

V L  SUPERSEDEAS BOND STAYING JUDGM ENT ON A P P E A L 

REM AINS E F F E C T IV E  U N T IL  OTHERWISE ORDERED BY THE PROPER COURT.

Pending appeal, no fin a l d isp os itio n  has been made o f th is  case.

No action  has been taken by any C ourt a ffec ting  the stay o f execution. Appellees 

a sse rt tha t P la in tiffs  w ith d ra w a l o f Supersedeas Bond extinguishes the stay of 

execution . A t the same tim e  they say that the bond rem a ins e ffec tive  fo r  th e ir  

p ro te c tio n . I t  can’ t  be both.

In  the absence o f a fin a l decis ion  by the Supreme C ourt o r a 

ju d ic ia l hea ring  fo llo w in g  notice , no independent action  taken by P la in tiffs ’ 

changes the bond o r the stay o f execution.

R espectf u lly  Subm itted,

M ichae l E . W allace 
A tto rn e y  fo r  P la in tiffs -A p p e lla n ts  
Post O ffice  Box 449 
Durango, C olorado 81301 
(303) 247-4023
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