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CORNELL LAW REVIEW

on its facts," if still somehow "good law."68 The other (Decision Z)
posits a new procedural rule, one that precludes federal courts from
reversing "merely incorrect" state court decisions in certain con-
texts-including the one in which Case B arises.69

Neither Decision Y nor Decision Z expressly requires state courts
to reject Decision A; neither explicitly says that A is "overruled.' 70 But
both Y and Z do say something relevant to the state court's review of
Case B-about what doctrine to consider, about what weight prece-
dent carries, about what consequences will follow a mistake.

For the Connecticut Supreme Court, Decisions Y and Z may say
plenty. Decisions Y and Z may convince the otherwise cautious state
court to refute Decision A, or at least to turn a conveniently blind eye.
Decision Y, after all, has deeply unsettled the substantive water, mak-
ing the "correctness" of Decision A unclear.71 Decision Z, in turn, has
curiously eased the state court's decision-making obligations, shield-
ing even "erroneous" state court decisions from federal court reversal.
So perhaps Y and Z will persuade the Connecticut court to cast dubi-
ous Decision A aside.

To the litigants in Case B, this state court choice will surely mat-
ter. The parking-ticket defendant in Case B would plainly prefer to
see Decision A ignored.

For most others, however, Case B's particular outcome makes lit-
tle difference. What matters more is that the state court's choice was
not clearly foretold. In Case B, the state court could have tracked
Decision A, toeing (perhaps) an ill-fated legal line.72 Or it could have
defied Decision A, risking a suspect "brand of judicial activism. 73

Each option demands a steep price.

68 In this sense, the Court has not implicitly overruled Decision A. Cf Solem v. Helm,

463 U.S. 277, 303 n.32 (1983) ("Contrary to the suggestion in the dissent, our conclusion
today is not inconsistent with Rummel v. Estelle.").

69 See generally Bloom, supra note 62 (examining contexts in which federal courts are
prevented from remedying "incorrect" state court decisions).

70 Cf Lawrence v. Texas, 539 U.S. 558 (2003) (expressly overruling Bowers v. Hard-
wick, 478 U.S. 186 (1986)); Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938) (expressly over-
ruling Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842)).

71 "[T]he most serious difficulty for the practice of precedent is the incidence of con-
flicting precedents-past decisions that provide, in effect, incompatible guidance for aju-
dicial decision." Lyons, supra note 55, at 501 (noting that this makes it "impossible to
follow all precedents"). Such doctrinal conflicts are often, though not always, a key ingre-
dient in the state courts unbound recipe. See infta, Parts III, IV, V.

72 See, e.g., Evan H. Caminker, Precedent and Prediction: The Forward-Looking Aspects of

Inferior Court Decisionmaking, 73 TEX. L. REv. 1, 73 (1994) (arguing that, in some narrow
circumstances, inferior courts "should engage" in prediction); Michael C. Dorf, Prediction
and the Rule of Law, 42 UCLA L. REv. 651, 715 (1995) (urgingjudges to "resist the tempta-
tion [to predict] because the prediction model undermines the rule of law . . ").

73 Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 486 (1989) (Ste-
vens, J., dissenting); cf Indianapolis Airport Auth. v. Am. Airlines, Inc., 733 F.2d 1262, 1272
(7th Cir. 1984) ("[A]n intermediate federal appellate court may properly decline to follow
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STATE COURTS UNBOUND

But neither option should come as a great surprise, especially to
the Court. With Decisions Yand Z, the Supreme Court did more than
answer discrete legal questions. The Court sent important doctrinal
signals, whispering hints about murky substantive answers and wider-
than-normal procedural latitude. Not all state courts will respond to
these signals in the same way. Not all state courts will opt to refute
Decision A, no matter how "misguided" it may appear. But all state
courts will receive the Court's signals. And some state courts will
choose to follow them-not because these courts feel especially auda-
cious or antagonistic, but because the Supreme Court itself has quietly
invited them to do so.

To a skeptical eye, of course, this example may seem rather self-
serving and crude. Almost nothing the Court does is especially trans-
parent; something as intricate as the unbinding of state courts seems
an unlikely exception to that rule. But the (over)simplicity of Case B's
story should not obscure what it aims to show: Sometimes state courts
openly disregard Supreme Court precedent. And sometimes it is the
Supreme Court that encourages them to do so.

In many ways, this encouragement is strange enough. Since state
courts typically abide time-honored rules, like "obey Supreme Court
doctrine," anything that undercuts these rules raises serious method-
ological and doctrinal concerns, even for judicial supremacy's most
dogged critics.74 These concerns are pronounced, even magnified,
when that process takes an exaggerated form, as it did in Case B.

But these concerns are no less acute when the unbinding process
follows a less conspicuous path. The Parts that follow consider three
subtler, entirely authentic state courts unbound portraits. Williams v.
North Carolina outlines the first, highlighting the importance of unset-
tled constitutional substance. Lockyer v. Andrade frames the second,
introducing the significance of pardoned state court mistakes. And
Roper v. Simmons shapes the third, showing unbinding at full tide.
None of these cases follows a path as transparent as Case B's. None
involves anything as banal as a parking mishap. But the complexity of
these portraits bears its own significant reward: Williams, Andrade, and
Simmons give shape and context to the state courts unbound thesis,
explaining its relevance to cases confronting the Supreme Court even
now. They also show that the state courts unbound story demands
serious attention-not simply as a twist on a tired jurisprudential re-
frain, but as a critical account of precedent, interpretive authority,
and state court power to declare Supreme Court decisions wrong.

a U.S. Supreme Court decision when convinced that the Court would overrule the decision
if it had the opportunity to do so ....").

74 See KRAMER, supra note 15, at 234-53.
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II
UNBINDING IN HISTORY: WILLIAMS V. NORTH CAROLINA

We have nearly forgotten Williams v. North Carolina.75 The dated
parable of "deserted wives" and "wayward husband[s] ,"76 the long
struggle over "full faith and credit, '77 the quiet triumph of "strict lia-
bility in the Supreme Court"78-all sound rather distant to modern
ears. So faint is Williams's once-familiar ring, in fact, that the authors
of our family law "canon" have opted largely to ignore it.79

To be fair, Williams is not the easiest case to remember. Decades
have passed since the "scandal"80 of migratory divorce grabbed na-
tional attention. In that time, the matrimonial landscape shifted dra-
matically: marriage found its constitutional roots;8 1 divorce entered its
no-fault era.8 2 All the while, Williams inched ever closer to obscurity.

But we should not let Williams slip out of memory too quickly.
This Part attempts to show why Williams merits renewed attention,
both as a cultural record8 3 and as a window onto the idea of unbound
state courts. To begin, subpart A revisits Williams's unassuming legal
story. Subpart B then highlights a wrinkle of Williams now almost uni-
versally ignored: the way unsettled substance enabled a state court to
shape federal constitutional law at its whim. Subpart C then places
this wrinkle in doctrinal context, assessing how Williams does and does
not presage later iterations of legal uncertainty and unbound state
courts.

75 Williams v. North Carolina (Williams II), 325 U.S. 226 (1945).
76 Joseph Walter Bingham, Song of Sixpence: Some Comments on Williams v. North Caro-

lina, 29 CORNELL L.Q. 1, 13 (1943). To be exact, Williams is also a story of a "deserted"
husband and a "wayward" wife. See Williams II, 325 U.S. at 227. In many ways, the Williams
case turned on issues of "domicil," as we will see. See WALTER WHEELER COOK, THE LOGICAL
AND LEGAL BASES OF THE CONFLICT OF LAWS 194-210 (1942) (discussing domicil generally,
as well as in the context of Winans v. Winans, 91 N.E. 394 (Mass. 1910), a once-prominent
divorce case); Willis L.M. Reese, Does Domicil Bear a Single Meaning?, 55 COLUM. L. REv. 589,
589 (1955) (citing Williams II in discussing the importance of domicil in the context of
divorce).

77 U.S. CONST. art. IV, § 1.
78 Alan C. Michaels, Constitutional Innocence, 112 HARv. L. REV. 828, 852 (1999).
79 See Jill Elaine Hasday, The Canon of Family Law, 57 STAN. L. REv. 825 (2004); cf

Gerhart Husserl, Some Reflections on Williams v. North Carolina II, 32 VA. L. REv. 555, 555
(1946) (noting the story's "familiar ring").

80 Cf Note, Divisible Divorce, 76 HARv. L. REv. 1233, 1233 (1963); Husserl, supra note

79, at 555.
81 See Zablocki v. Redhail, 434 U.S. 374 (1978); Loving v. Virginia, 388 U.S. 1 (1967).

As Professor Michaels notes, there is some dispute "about whether clear recognition of the
right to marry as fundamental came in 1967... or in 1978." Michaels, supra note 78, at
856 n.146. Either way, the date comes well after Williams does.

82 See Helen Garfield, The Transitory Divorce Action: Jurisdiction in the No-Fault Era, 58

TEx. L. REv. 501, 501 (1980).
83 See NELSON MANFRED BLAKE, THE ROAD TO RENO: A HISTORY OF DIVORCE IN THE

UNITED STATES 181-88 (1962).

516 [Vol. 93:501
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A. Reviving Williams

The story of Williams v. North Carolina started almost meekly. It
opened in May of 1940, as Otis Williams and Lillie Hendrix began the
long drive from North Carolina to Las Vegas. 84 Both Williams and
Hendrix were in search of a divorce, though not from each other.8 5

Hendrix hoped to split from a husband of twenty years, Williams from
a wife of even longer.8 6

At the time, Nevada law required that a person "reside[ ] [only]
six weeks in the state before suit [for divorce could] be brought. 8 7

So, between early May and late June, Williams and Hendrix waited
together in a Nevada "auto-court for transients."8 8 As soon as the sev-
enth week arrived, each claimed Nevada domicile and filed a petition
for divorce in Nevada's state courts.8 9 On October 4, both petitions
were granted.90 And on October 4, Williams and Hendrix were mar-
ried, this time to each other.9 1

Within days, the newlyweds returned to North Carolina.92 But if
the pair had any hope of "happy domesticity," their dreams were soon
dashed.93 Not long after the couple's return, North Carolina indicted
them for "bigamous cohabitation. '94 Both were convicted by a state
jury, notwithstanding Nevada's seemingly valid divorce (and mar-
riage) decrees.9 5 Both were sentenced to three-year prison terms-

84 Williams v. North Carolina (Williams 1), 317 U.S. 287, 289 (1942).
85 See BLAKE, supra note 83, at 181-88.
86 See id.
87 Williams I, 317 U.S. at 290 n.3 (citation omitted). North Carolina had a more de-

manding standard at the time, and this mattered for Williams and Hendrix themselves.
That it was more demanding is not what remains important, however, What remains im-
portant is that it was different-and that the Court permitted it to be.

88 Williams v. North Carolina (Williams II), 325 U.S. 226, 236 (1945).
89 See Williams I, 317 U.S. at 289.
90 Id. at 289-90.

A decree of divorce was granted petitioner Williams by the Nevada court on
August 26, 1940, on the grounds of extreme cruelty, the court finding that
the plaintiff has been and now is a bona fide and continuous resident of the
County of Clark, State of Nevada, and had been such resident for more
than six weeks immediately preceding the commencement of this action in
the manner prescribed by law. The Nevada court granted petitioner Hen-
drix a divorce on October 4, 1940, on the grounds of wilful neglect and
extreme cruelty and made the same finding as to this petitioner's bona fide
residence in Nevada as it made in the case of Williams. Petitioners were
married to each other in Nevada on October 4, 1940.

Id. at 290 (citations and internal quotation marks omitted); see BLAKE, supra note 83, at 181
(noting that neither defendant-that is, neither original spouse-took any action in
Nevada).

91 See BLAKE, supra note 83, at 181.
92 See Williams I, 317 U.S. at 290; BLAKE, supra note 83, at 181 ("On October 4, 1940,

[.. (Hendrix] married Williams and the couple returned to North Carolina.").
93 BLAKE, supra note 83, at 181.
94 Williams v. North Carolina (Williams II), 325 U.S. 226, 227 (1945).
95 See id. at 241.
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even though, by then, "one of their former spouses was dead and the
other had remarried."96 Both appealed. 97

In a very narrow sense, the appeal in Williams presented an unex-
ceptional question of criminal law: did Otis Williams and Lillie Hen-
drix violate North Carolina's prohibition against "bigamous
cohabitation"-against marrying another, that is, while still being
married?98

In a slightly broader, more theoretical sense, Williams posed a
chronic riddle of legal status: What does "true domicil" require?99

Does it demand mere "physical presence" 10 0 for whatever "special or
temporary purpose,"'0 1 or does it entail something more durable-a
more permanent "nexus between person and place"?10 2

In an even broader structural sense, of course, Williams involved
more than "truant lovers"' 03 and "over-the-counter divorces." 10 4

Folded into Williams's story of domestic disorder was a serious ques-
tion of interstate comity and the workings of our federalist system:
What respect should one state give to the judgments of another? Must
a state abide every judgment of another state's courts, even when those
judgments conflict with-or prove "repugnant" to-the state's own
law?'

0 5

To legal textualists, the answer to this question is plain: all judg-
ments of one state command the full respect of every other, no matter
how suspicious. 10 6 The bare terms of the Full Faith and Credit Clause
make no exceptions, so even divorces granted "by mail or tele-
phone .. .should enjoy coerced recognition anywhere."' 1 7 Anything

96 Id. at 266 (Black, J., dissenting); see Thomas Reed Powell, And Repent at Leisure: An
Inquiry into the Unhappy Lot of Those Whom Nevada Hath Joined Together and North Carolina
Hath Put Asunder, 58 HARv. L. REV. 930, 964 (1945) (" [N] either the acquiescence of earlier
companions nor their later death or remarriage has any legitimate bearing on whether
North Carolina can penalize what she has penalized here.... Punishment is the hand-
maiden of prevention . . ").

97 See Williams I, 317 U.S. at 289-90.
98 See Williams II, 325 U.S. at 227 & n.1; see also Michaels, supra note 78, at 835 (discuss-

ing bigamy as a strict liability crime).
99 See Williams II, 325 U.S. at 231 (citing Tilt v. Kelsey, 207 U.S. 43 (1907)).

100 Sosna v. Iowa, 419 U.S. 393, 424 (1975).
101 Williams II, 325 U.S. at 236.
102 See id. at 229.
103 Bingham, supra note 76, at 2.
104 Powell, supra note 96, at 932.
105 See Larry Kramer, Same-Sex Marriage, Conflict of Laws, and the Unconstitutional Public

Policy Exception, 106 YALE L.J. 1965, 1987 (1997) (asking whether one forum can refuse to
recognize the decree of another "on the ground that it promotes a policy the [first] forum
finds repugnant").

106 See Jonathan T. Molot, The Rise and Fall of Textualism, 106 COLUM. L. REv. 1, 42
(2006).
107 Powell, supra note 96, at 930; see also Kramer, supra note 105, at 2003 ("To begin,

the text of the Clause says that full faith and credit shall be given . . ").

[Vol. 93:501
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less, Justice Rutledge cautioned, risked turning the Full Faith and
Credit Clause into a "dead constitutional letter."' 08

To more "pragmatic" legal thinkers' 0 9-or, to use Professor Pow-
ell's pithier label, less "extreme libertarian[s]"I 0-the answer is
neither so obvious nor so categorical: not every judgment in one state
is conclusive and all-powerful in every other. The text of the Full
Faith and Credit Clause may speak in broad and inclusive terms, but
some state judgments are so suspect that a "sister-State" need not
abide them. Some judgments are so infirm that they deserve no "con-
stitutional sanctity" at all.'

On Williams's first trip to the Supreme Court, the Justices kept to
the periphery of this difficult full faith and credit debate."t 2 The
Court did, in this first look, overturn the couple's bigamy convictions,
granting the pair a temporary reprieve.'1 3 But any resolution the
Court may have offered was strictly and expressly "limited"' 14-So
much so that North Carolina promptly ignored Nevada's decrees a
second time, trying and convicting the couple again. 115

Soon after this reconviction, Williams made a second visit to the
Supreme Court. This time, the Court sided with North Carolina, af-

108 See Williams v. North Carolina (Williams I1), 325 U.S. 226, 245 (1945) (Rutledge, J.,

dissenting). Congress may well have the power to alter this dynamic. Article IV, section 1

permits Congress to make "general Laws [that] prescribe the Manner in which such Acts,

Records and Proceedings shall be proved, and the Effect thereof." U.S. CONST. art IV, § 1.
This so-called Effects Clause may inspire exegetical nightmares, see Kramer, supra note 105,

at 2001, but it may also permit Congress to untangle awkward byproducts of the Full Faith
and Credit Clause.

109 I use this term hesitantly. "Pragmatic" is an especially elastic label, one sufficiently

amorphous to have been applied almost indiscriminately. Justices Holmes, Brandeis,
Frankfurter, Jackson, Douglas, Brennan, Powell, Stevens, White, and Breyer have all been

deemed pragmatists. See Richard A. Posner, Pragmatic Adjudication, 18 CARDOZO L. REV. 1,
2 (1996) (compiling this list). "Pragmatic" has even been applied to justice Rutledge, the
very voice of strong textualism in Williams. See Logan Everett Sawyer III, Jurisdiction, Juris-

prudence, and Legal Change: Sociological Jurisprudence and the Road to International Shoe, 10

GEO. MASON L. REv. 59, 89 (2001) ('Justice Rutledge was selected largely on the recom-
mendation of Felix Frankfurter, and his jurisprudential views were essentially pragmatic."

(citations and internal quotation marks omitted)). The label is no less ubiquitous

"[a]mong theorists of adjudication." Posner, supra, at 2. As Judge Posner notes, it has
"been applied not only to those who call themselves pragmatists, of whom there are now

quite a number, but also to Ronald Dworkin, who calls pragmatism ... an intellectual meal

fit only for a dog (and I take it he does not much like dogs)." Id.
110 Powell, supra note 96, at 930 (calling the antagonists of "extreme libertarian[s]"

"doctrinaire . . .ritualists" prone to ceaseless reevaluation).

III See Williams II, 325 U.S. at 229; id. at 242 (Murphy, J., concurring).

112 See Williams v. North Carolina (Williams 1), 317 U.S. 287, 302 (1942) (deeming a

precise definition of North Carolina's "power ... to refuse full faith and credit to Nevada
divorce decrees" unnecessary).

113 See id. at 292-93, 304.
114 Id.

115 See BLAKE, supra note 83, at 182.

2008]



CORNELL LAW REVIEW

firming the couple's bigamy convictions. 116 And this time, the Court
struck a deliberately practical full-faith-and-credit balance, forging a
"necessary accommodation," in Justice Frankfurter's words, of the
states' "conflicting interests." 11 7

By its terms, this "accommodation" permitted little judicial sec-
ond-guessing. Most aspects of Nevada's divorce decrees, Williams ex-
plained, were immune from reconsideration in North Carolina-no
matter how dubious.

But not all reexamination was entirely "foreclosed."'118 North
Carolina could reconsider jurisdictional facts, those core matters (like
"bona fide domicil" 119) that invested Nevada with the authority to de-
cide a case at all. More than that, North Carolina could apply a differ-
ent domiciliary standard in this reassessment, imposing its own more
rigorous measure of the couple's status in Nevada-regardless of what
Nevada itself had done. 120 So when North Carolina reevaluated and
disregarded Nevada's own finding of "domicil," it breached no full-
faith-and-credit limit. 12 1 And when North Carolina prosecuted Wil-
liams and Hendrix for bigamous cohabitation, it did nothing constitu-
tionally wrong.122

For Williams and Hendrix, this "necessary accommodation"
brought a long legal voyage to an unhappy end. Because a North Car-
olina court could, and did, declare their divorce decrees invalid, the
couple went to jail as bigamists, even though they remained lawfully
wed elsewhere. 123

But for other couples and the Court itself, the odyssey of migra-
tory divorce was nowhere near its finish. In the years that followed, a
steady stream of divorce appeals reached the Supreme Court, each
offering a new full faith and credit riddle to solve. 124 Over time, these
cases folded together in a kind of "patchwork without pattern"125 -a

116 See Williams II, 325 U.S. at 226.

117 Id. at 231-32. "Practical," of course, does not mean simple. See id. at 232-33.

118 Id. at 230.

119 See id. at 227, 230-32.

120 Id. at 241. It is worth recalling that this standard did not need to be more exacting.

It could have been more rigorous or less, more exacting or less. But it could be different,
and that is all that matters. Had North Carolina demanded residency of ten minutes or ten
years, its constitutional latitude would have been equally robust, allowing it to make any
kind of "domicil" conclusion-and, thus, full faith and credit decision-it liked.

121 See id. at 233-35.

122 See id. at 237-39.

123 Id. at 247 (Rutledge, J., dissenting) ("So the marriage is good in Nevada, but void

in North Carolina .... ).
124 See BLAKE, supra note 83, at 183 (noting that Massachusetts, Florida, and New York

happily picked up where North Carolina and Nevada left off).
125 ELY, supra note 59, at 146.

[Vol. 93:501



STATE COURTS UNBOUND

"crazy quilt," to borrow Justice Jackson's metaphor, of American di-
vorce laws. 126

As the Court added layers to this quilt, others made calls for legis-
lative reform. 127 Many of these calls went unheeded-some because
of flaws in the reforms, others because of doubts about the reform-
ers. 128 But these political setbacks did not dull the demand for
change. Less than thirty years after Williams fashioned its "necessary
accommodation," the reformers dramatically succeeded: No-fault di-
vorce "burst" into national prominence, and permissive divorce laws
swept into vogue.1 29 Social forces-far more than doctrinal ones-
wrote Williams off the page.130

B. Accommodation and Instability

For good reason, this extraordinary cultural shift has drawn sub-
stantial academic attention. The turbulent history of "[d] ivorce [as] a
legal act,"131 the steady evolution of "collusive and underhanded" al-
ternatives, 132 the sudden explosion of "permissive" divorce re-
gimes 133-all have inspired thoughtful and detailed review.

But Williams did more than unleash a powerful surge of social
energy. Williams also helped forge a curious legal framework, a deci-
sion-making structure with unexpected winners, habitual losers, and a
strange array of litigants caught in between. Williams left, that is, a
rather odd legal legacy.

Why should we care about this legacy, however strange? If Wil-
liams is now just another footnote in the long and winding history of
American divorce, why should we care about preserving it, let alone
paying it much heed?

Part of the reason is the law's persistent echo. Old legal problems
have a way of bouncing back, returning to relevance in slightly mod-
ernized form.13 4 Yesterday's debate about migratory divorce sounds
much like today's "national conversation" about same-sex marriage.1 35

126 Rice v. Rice, 336 U.S. 674, 680 (1949) (Jackson, J., dissenting).
127 See, e.g., BLAKE, supra note 83, at 186-87.
128 See id.
129 See Lawrence M. Friedman, Rights of Passage: Divorce Law in Historical Perspective, 63

OR. L. REV. 649, 664 (1984) ("The old system collapsed completely; no-fault rushed into
the vacuum.").

130 See id. at 664-69.
131 Id. at 649.
132 Id. at 662.
133 See Katharine B. Silbaugh, Marriage Contracts and the Family Economy, 93 Nw. U. L.

REV. 65, 86 (1998).
134 Cf Robert H. Jackson, Full Faith and Credit-The Lawyer's Clause of the Constitution, 45

COLUM. L. REV. 1, 14 (1945) (noting that some legal "books" are difficult to "close[ ]").
135 See Ann Laquer Estin, Marriage and Belonging, 100 MIcH. L. REv. 1690, 1700-02

(2002) ("Striking parallels also exist between the campaign against same-sex marriage and

2008]
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Faithful records of the former, like Williams, may well help make bet-
ter sense of the latter.136

Another part is jurisprudential mystery. Few constitutional provi-
sions have proven as "baffling" and stubbornly undertheorized as the
Full Faith and Credit Clause. 137 No landmark study cracks the
Clause's thick shell; no "luminous exposition by [Chief Justice] Mar-
shall" sheds clarifying light.138 What little explanatory evidence exists,
then, has a rare value, even if part of now-anachronistic precedent.

And another part of the reason to remember Williams is the criti-
cal lesson it teaches about substantive instability and the power of state
courts. Much has been written in the last quarter-century about "con-
stitutional unsettlement"-the idea that deep uncertainty infects con-
stitutional law. Some have praised this type of uncertainty.1 39 Others
have derided it.1 4

0 Still others have deemed it jurisprudentially inevi-
table, a kind of "predictable unpredictability." 141 But not even unset-
tlement's most rigorous students have examined how this instability
subtly expands state courts' doctrinal authority. Nowhere is this state-
empowering instability more prominent than in Williams. Nowhere
but Williams, in fact, is this uncertainty so clearly a kind of "constitu-
tional policy.'

4 2

If Williams made uncertainty a "constitutional policy," of course,
the Court may have had good reasons. No full faith and credit frame-

the longstanding battle against divorce and polygamy." (citation omitted)). See generally
Tobias Barrington Wolff, Interest Analysis in Interjurisdictional Marriage Disputes, 153 U. PA. L.
REv. 2215 (2005) (providing a history of same sex marriage, one that can be compared to
the history of migratory divorce).

136 Cf Kramer, supra note 105, at 1965. For a thoughtful discussion of Williams's lin-
gering impact, see Joseph William Singer, Same Sex Marriage, Full Faith and Credit, and the
Evasion of Obligation, 1 STAN. J. Civ. RTs. & Crv. LIBERTIES 1, 15 (2005).

137 SeeJackson, supra note 134, at 2 (citing BENJAMIN N. CARDOZO, THE PARADOXES OF

LEGAL SCIENCE 67 (1928)); id. at 3 ("This clause is relatively... neglected .... ).
138 Id. at 3; see id. at 7 ("Not until 1813 was the Supreme Court called upon to consider

the faith and credit clause . . . ."); id. at 34; see alsoJackson, supra note 134, at 3, 34; J.H.C.
Morris, Divisible Divorce, 64 HARv. L. REv. 1287, 1288 (1951) (calling "it in the highest
degree uncertain whether and in what circumstances the Supreme Court will intervene" in
divorce-related full faith and credit debates). The Federalist Papers also leave this all-im-
portant clause relatively unaddressed. See THE FEDERALIST No. 42, at 264, 266-67 (James
Madison) (Clinton Rossiter ed., 1961).

139 See SEIDMAN, supra note 36, 8-9 (touting unsettlement's populist benefits); see also
Tom Baker, Alon Harel, & Tamar Kugler, The Virtues of Uncertainty in Law: An Experimental
Approach, 89 IOwA L. REV. 443, 445 (2004) ("[W]e argue that uncertain sanctions may be
preferable on efficiency grounds . . ").

140 See Alexander & Schauer, Constitutional Interpretation, supra note 28, at 1372-73.
141 Brannon P. Denning, Against (Constitutional) Settlement, 19 CONST. COMMENT. 781,

782 (2002).
142 Williams v. North Carolina (Williams I1), 325 U.S. 226, 244 (1945) (Rutledge, J.,

dissenting).

[Vol. 93:501
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work will ever be perfect.143 By its nature, the Full Faith and Credit
Clause seems to demand the unattainable: both "nationalist" authority
and "federalist" autonomy,144 both workable theory and "hard practi-
cality," both respect for out-of-state judgments and the reservation of
certain decisions to individual states.1 45 So if Williams appears analyti-
cally blurry, 146 and if the Court's "accommodation" caught a few liti-
gants unaware,1 47 we may forgive the Court some of these flaws. We
might even cheer the Court's caution, commending it for going "no
farther than [it should] go."'1 4 8

But we may worry as well. On occasion, the Court's prudence
holds its own subtle perils. Some Court half-steps raise more ques-
tions than they answer. And some "minimalist" Court "nudges"-to
borrow Professor Sunstein's fitting term 149-unsettle more than they
resolve.

Williams's accommodating "nudge" did just that. Rather than
resolving an urgent interstate conflict, the Williams Court simply side-
stepped the fight. And though the intent of this judicial sidestepping
may have been perfectly admirable, its effect produced something

143 See Kramer, supra note 105, at 1968 (explaining that these systems will never be
"neat or tidy").

144 See, e.g., Richard H. Fallon, Jr., The Ideologies of Federal Courts Law, 74 VA. L. REv.
1141, 1144-58 (1988) (assessing "Nationalist" and "Federalist" models of thought); Jack-
son, supra note 134, at 17.

145 Williams II, 325 U.S. at 233; see Kramer, supra note 105, at 1967; id. at 1976 ("[T]he
Full Faith and Credit Clause... looks on its face as if it were written for precisely this sort
of problem.").

146 See Powell, supra note 96, at 930 (asking if the opinion "shed darkness rather than
light").

147 The Court's accommodation caught no one more unaware than Otis Williams and
Lillie Hendrix. Compare Williams II, 325 U.S. at 238 (concluding that Williams and Hendrix
"assumed the risk" that North Carolina would find that "they had not been domiciled in
Nevada"), with id. at 276 (Black, J., dissenting) ("[T]he Court's unjustifiable devitalization
of the Full Faith and Credit Clause . . .makes the North Carolina statute an inescapable
trap for any person who places the slightest reliance on another state's divorce de-
cree ...."), and id. (Black, J., dissenting) (lamenting that the Court's opinion makes
liberty a "very cheap thing"). See also Van Alstyne, supra note 44, at 777-78 ("Consistent
with this last check-the 'checking effect' of federalism-a state cannot smugly pursue its
own agenda as though the state existed in a geographic vacuum, or as though the state
were hermetically sealed at its borders.... [F]ederalism exerts its own leavening constraint
on [all states].").

148 See Powell, supra note 96, at 930; see also Williams II, 325 U.S. at 243 (Murphy, J.,
concurring) (noting that the decision pushes "civilization [no closer] to an end" (citation
omitted)); SUNSTEIN, supra note 45, at xiii ('Justice Felix Frankfurter was a distinguished
minimalist.").

149 SUNSTEIN, supra note 45, at 30 ("The point is that all minimalists accept the follow-
ing proposition: For judges, nudges are much better than earthquakes."); see also Daniel A.
Farber, Earthquakes and Tremors in Statutory Interpretation: An Empirical Study of the Dynamics of
Interpretation, 89 MINN. L. REv. 848, 850-51 (2005) (positing the "tectonic model" of legal
change); Sheldon Gelman, The Hedgehog, The Fox, and the Minimalist, 89 GEO. L.J. 2297,
2350 (2001) (declaring Professor Sunstein's minimalism "less convincing than the old
formalism").
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rather strange. With no clear or predictable full faith and credit stan-
dard, 150 state courts could manipulate full faith and credit at their
whim. Each state court, that is, could determine what "full faith and
credit" meant for itself.

What "full faith and credit" meant in any particular case was, after
Williams, unclear. In fact, after Williams, "full faith and credit" could
mean "everything and nothing"151 at once. It could demand com-
plete (textualist) respect for out-of-state judgments in one case and
nothing at all in the next; it could demand "one thing" in Case A and
"quite a different thing" in comparable Case B.152 But where the
Court assigned these important full faith and credit decisions was be-
yond any question: They belonged to state courts.

A state court made this decision in Williams. Applying its own
strict domiciliary standard, a North Carolina court chose to disregard
Nevada's divorce decrees, deeming them unworthy of full faith and
credit-or any real "credit" at all. 153

And perhaps the Williams state court was right.154 Perhaps the
North Carolina court rooted out illicit litigant motives. Perhaps it
protected the state's most sensitive policy interests and prevented a
suspicious legal end run. Perhaps the state court even struck an ideal
constitutional balance, capturing the essence-in Dean Kramer's
phrase-of "what it means to be in a Union."155

But the critical issue in Williams is not whether the state court got
a specific decision right or wrong. The crucial issue is what Williams
reveals about the link between unsettled constitutional substance and
unbound state courts. 156 Had the Williams state court so preferred, it
could have read "full faith and credit" broadly, extending unequivocal
respect to the most dubious of out-of-state judgments. Or had the
state court so preferred, it could have read the clause narrowly, con-
verting full faith and credit into a system of "half good [s] and half
bad[s]."157 Either way, this pivotal choice was entirely the state court's

150 Williams II, 325 U.S. at 276 (Black, J., dissenting).
151 Jorge Luis Borges, Everything and Nothing, in LABYRINTHS 248, 248 (Donald A. Yates

& James E. Irby eds., James E. Irby trans., 1964).
152 Baltimore v. Baltimore R.R., 77 U.S. (10 Wall.) 543, 551 (1870) ("The word ex-

pense may mean one thing in one case and quite a different thing in another.").
153 See Williams II, 325 U.S. at 227.
154 See David P. Currie, The Constitution in the Supreme Court: The Preferred-Position Debate,

1941-1946, 37 CATH. U. L. REv. 39, 66 (1987). If state juries are as capricious as they often
appear, of course, some full faith and credit answers will almost inevitably be correct, if
only by virtue of luck.

155 Kramer, supra note 105, at 2006.
156 See Williams II, 325 U.S. at 246 (Rutledge, J., dissenting) (explaining that state

courts may not redefine "full faith and credit" at their whim). If the Court retained any
supervisory function in this, it is one more porous than solid. See id. at 251.

157 Esin v. Estin, 334 U.S. 541, 554 (1948) (Jackson, J., dissenting).
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to make, not because the Constitution demands as much,15 8 but be-
cause intentionally unsettled substance gave state courts the power to
choose.

C. Uncertainty's Prevalence

Things could have gotten stranger still. Had they the chance,
state courts might have turned the Full Faith and Credit Clause into a
kind of constitutional "nulli[ty] ,' ' 15 using their expansive doctrinal
power as a kind of ever-ready federalist weapon. But before that op-
portunity emerged, social forces intervened: no-fault divorce rose to
national prominence, refraining the entire marriage debate from the
inside.' 60 As this happened, Williams's gravest risks seemed to dissi-
pate: Fears of chaotic interstate rivalry lessened. Concerns about dra-
matic interstate disrespect faded away-or at least went into legal
hibernation.1

61

But if Williams's perils came to very little, their promise should
not be ignored. Behind Williams's parable of wayward wives and ab-
sconding husbands is a lesson worth repeating: Unsettled substantive
law can and sometimes does permit state courts to "speak the last
word"162 on pivotal questions of federal law. Odder still, unsettled
substance may even invite state courts to disregard decisions the Court
itself has already made. These invitations may arrive rather quietly,
moving in accommodating "nudges" rather than judicial "earth-
quakes."1 63 They may even look like laudable minimalist turns. But
their impact can be quite momentous, and they are there for state
courts to see.

This instability is also there for the Supreme Court to replicate.
To students of the modern judiciary, of course, the idea of Court-
made uncertainty may seem unexceptional, if not somewhat trite.
Substantive uncertainty now seems almost ubiquitous-sometimes ap-
pearing in mazes of hopeless doctrinal confusion, 164 sometimes acting
as a tool for reallocating constitutional power. In United States v. Lopez,
for example, the Court used "legal uncertainty" to "restrict" Con-

158 See Williams I, 325 U.S. at 245 (Rutledge, J., dissenting) ("[T]he Constitution has
[not] confided to the caprice of juries the faith and credit due the laws and judgments of
sister states.").
159 Id. at 232.
160 See Friedman, supra note 129, at 664.
161 See, e.g., Wolff, supra note 135 (discussing the reemerging debate over the meaning

of "full faith and credit" in the context of gay marriage).
162 Akhil Reed Amar, Parity as a Constitutional Question, 71 B.U. L. REV. 645, 650 (1991).
163 SUNSTEIN, supra note 45, at 30.
164 See Kassel v. Consol. Freightways Corp., 450 U.S. 662, 706 (1981) (Rehnquist, J.,

dissenting).
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gress's regulatory reach. 165 In Hamdi v. Rumsfeld, the Court used "con-
stitutional improvisation" to "increase" its own authority.166

In this important sense, Hamdi, Lopez, and Williams seem like
cases of a common stripe. All feature "legal uncertainty" of a kind.
All depict careful Court attention and a subtle (re)distribution of
power.

But if Williams resembles Lopez and Hamdi from a distance, it ap-
pears very different from up close. Where Lopez and Hamdi use legal
uncertainty to consolidate Supreme Court power, Williams employs
uncertainty to diffuse it. Where Lopez and Hamdi display entirely un-
surprising "grab[s] for [Supreme Court] power,"'167 Williams shows a
counterintuitive delegation to state courts. And where Lopez and
Hamdi leave state courts on the constitutional sideline, Williams puts
them in the doctrinal center, unbinding "local trier[s]" to make fed-
eral constitutional law anew. 168

In the end, of course, Williams may still strike us as somehow triv-
ial, a forgettable relic of a cultural battle fought many years ago. But
there are still pieces of Williams we should be careful to remember.
We should remember Williams's chronicle of a marital battle much
like one being fought now. We should remember Williams's gloss on a
stubbornly undertheorized constitutional phrase. And we should re-
member Williams's image of unsettled substantive law and empowered
state courts.

On their own, each of these lessons warrants our attention and a
firm place in legal memory, even when viewed through the dated
prism of migratory divorce. But when joined by a second player, Wil-
liams's lessons strike an even more insistent chord. This second
player-viz., the procedural pardoning of state court errors-has
much to say in the state courts unbound story. In Lockyer v. Andrade,
this second player takes center stage.

III
UNBINDING YESTERDAY: LOCKYER v. ANDRADE

At first glance, Williams and Andrade seem an unlikely pair. One
case speaks of migratory divorce and long treks to Nevada; the other
tells of criminal recidivism and stolen videos. One case helped spur a

165 514 U.S. 549, 630 (1995) (Breyer, J., dissenting).
166 542 U.S. 507, 575 (2004) (Scalia, J., dissenting).
167 KRAMER, supra note 15, at 249.

168 Williams v. North Carolina (Williams 11), 325 U.S. 226, 246 (1945) (Rutledge, J.,

dissenting); see Alfred Hill, The Judicial Function in Choice of Law, 85 COLUM. L. REv. 1585,
1610-11 (1985) (noting the potential for "problems where none previously existed" when
state courts "make law anew on the basis of fresh perceptions of governmental policies").
"[L]iberty [may] find[ ] no refuge in a jurisprudence of doubt," Planned Parenthood of
Se. Pa. v. Casey, 505 U.S. 833, 844 (1992), but expanded state court power might.
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significant cultural shift; the other provoked little change at all. 169

One case is now old enough to be all but forgotten; the other is still
young enough for most to recall. 170

But if Williams and Andrade seem at first like only distant doctrinal
cousins, they soon prove a very compatible match. Both recount joy-
less domestic struggles-as well as trips to state jail. Both raise serious
questions about cryptic constitutional text and rich legal history. 171

And both paint revealing portraits of empowered state courts, the sec-
ond case adding to the lessons of the first.

This Part examines Lockyer v. Andrade in careful detail. Subpart A
begins with an account of Leandro Andrade's luckless encounter with
California's "three strikes" law. Subpart B places that encounter in
substantive legal frame, exploring the Williams-like instability of mod-
ern Eighth Amendment "proportionality" jurisprudence. Subpart C
reinforces that legal frame with an examination of unbinding's proce-
dural side: modern habeas corpus law. Subpart D then reviews An-
drade as a doctrinal whole, showing how unstable substance merges
with deferential procedure to leave state courts effectively unbound.

A. Leandro Andrade

Leandro Andrade is no model of redemption. His life does
count some cheerful moments, stretches of military service, and hon-
est parenthood.1 72 But Andrade's defining feature is not growth or
reflection. It is disappointment-and a stubborn tendency to relapse.

Andrade's most notorious relapse came in late 1995, when he
stole a handful of videotapes from a California retail store. 173 Two
weeks later, Andrade did it again.1 74 Each time, he was spotted and
detained by private security personnel.1 75 Each time, he was arrested
by local police. 176

These were not Andrade's first arrests. Since 1982, Andrade had
been "in and out of state and federal prison" for misdemeanor theft,
for first-degree residential burglary, for transportation of marijuana,

169 See generally Erwin Chemerinsky, The Constitution and Punishment, 56 STAN. L. REv.

1049, 1065-67 (2004) (discussing studies showing that the state's three strikes law has had
no measurable impact on California's crime rate).

170 See Lockyer v. Andrade, 538 U.S. 63 (2003); Williams II, 325 U.S. 226 (1945).
171 See, e.g., Friedman, supra note 129, at 661-65; Kramer, supra note 105, at 1976-86.
172 Erwin Chemerinsky, Cruel and Unusual: The Story of Leandro Andrade, 52 DRAKE L.

REv. 1, 1 (2003) (describing Andrade as "a nine-year Army veteran and father of three").
173 Andrade, 538 U.S. at 66.
174 Id.

175 See id.
176 See id.; see also Chemerinsky, supra note 172, at 1 ("Andrade ... was caught shoplift-

ing ... Snow White, Casper, The Fox and the Hound, The Pebble and the Penguin, and Batman
Forever. .... -).
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and for a state "parole violation."' 77 So when Andrade stole his first
videotape, he was already a repeat offender. And when he was con-
victed of two counts of "petty theft with a prior,"' 78 he triggered the
strict terms of California's "three strikes law."

California's three strikes law is unforgiving by design. Passed to
"ensure longer prison sentences and greater punishment" for con-
victed offenders who commit additional felonies, the law mandates a
sentence of "at least 25 years to life" for eligible third-strike crimes. 179

Andrade's two petty theft offenses qualified as separate "strikes," and
the trial court sentenced him accordingly, prescribing "two consecu-
tive terms of 25 years to life in prison."' 80

On direct appeal, Andrade argued that his sentence violated the
federal Constitution.18 ' In particular, he alleged that the Eighth
Amendment prohibited such "grossly disproportionate" punish-

177 Andrade, 538 U.S. at 66-67; see also Allan Ides, Habeas Standards of Review Under 28

U.S. C. § 2254(d)(1): A Commentary on Statutory Text and Supreme Court Precedent, 60 WASH. &
LEE L. REv. 677, 727-28 (2003) (reviewing Andrade's facts).

178 Andrade, 538 U.S. at 68. Under California law, "petty theft with a prior" is a so-

called wobbler offense, a misdemeanor offense that can, at the prosecutor's discretion,
wobble up" to the status of a felony. See CAL. PENAL CODE § 666 (West 1998). The prose-

cutor opted to prosecute both of Andrade's video thefts as felonies, subjecting him to an
especially-and perhaps incongruously-serious punishment. See Chemerinsky, supra note
172, at 15 ("[I1t is noteworthy that if Andrade's prior convictions had been for violent
crimes, such as murder or manslaughter, his maximum punishment for the two acts of
shoplifting would have been one year in prison.").

179 CAL. PENAL CODE § 667(b) (West 1998). California's three strikes law actually con-
sists of two substantively identical statutes, one enacted by the California legislature, see
1994 Cal. Stat. 71 (adding California Penal Code § 667(b)-(i)), the other passed by a ballot
initiative, see Cal. Penal Code § 1170.12 (West 2004) (added by Initiative Measure (Proposi-
tion 184, § 1, approved Nov. 8, 1994)). See generally In re Cervera, 16 P.3d 176, 177 (Cal.
2001) (explaining the history and application of California's three strikes law). The law
treats only "serious" or "violent" felonies as prior strikes, but the principal offense may be
any felony under California law, not necessarily a "serious" or "violent" one. See CAL. PENAL
CODE § 667(d)(1) (West 1998); id. § 667.5(c); id. § 1170.12(b)(1) (West 2004); id.
§ 1192.7(c); id. § 1192.7(c) (all defining "serious" and "violent"); see also Ewing v. Califor-
nia, 538 U.S. 11, 14 (2003) (noting that the purpose of California's three strikes law is to
impose longer sentences on criminals who commit or have previously committed "serious"
or "violent" felonies); Riggs v. California, 525 U.S. 1114 (1999) (opinion of Stevens, J.,
respecting denial of certiorari). See generally Andrade v. Att'y Gen. of Cal., 270 F.3d 743,
747-48 (9th Cir. 2001), rev'd, 538 U.S. 63 (2003) (explaining the application of California's
three strikes law to "serious" and "violent" felonies).

180 Andrade, 538 U.S. at 68. Andrade's sentence precludes him from even filing a peti-

tion for parole for at least fifty years-twenty-five years for his first theft, twenty-five more
for the second. In this sense, it is more precise (if ungainly) to say that Andrade has been
sentenced to two consecutive life sentences, each without the possibility to petition for
parole for at least twenty-five years. Awkward as this phrasing may be, it captures a nuance
missing from the more-familiar "25 years to life" label, reminding that it is not the case that
Andrade will be released, at the latest, after fifty years. Only then can he begin to ask to be
discharged.

181 Id. Andrade's Eighth Amendment claim has proven the most memorable, but it

was not the only one he raised. See Andrade, 270 F.3d at 750.
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ment.18 2 Paying little attention to Supreme Court doctrine, a Califor-
nia appellate court disagreed." 3 The California Supreme Court
refused discretionary review. 18 4

Not long thereafter, Andrade reasserted his Eighth Amendment
claim in a petition for federal habeas relief. 185 The district court de-
nied Andrade's petition. 8 6 A split panel of the Ninth Circuit re-
versed. 187 The Supreme Court then reversed again, reinstating the
state court's decision and consigning Andrade to a life in state jail.188

Reaction to the Court's Andrade decision was swift and often
heated. A few defended the Supreme Court's decision; some praised
Andrade's healthy "reluctance to interfere with States' administration
of their criminal justice systems," even on such pitiful facts.'8 9 But
most observers were far less sanguine. One lamented the Court's
"dramatically inconsistent approaches to the Constitution and punish-
ment." 90 Another accused the Court of "merely 'pricking the lines,"'
of moving in ad hoc steps "when it comes to the question of when
sentences are excessive."' 9' Still another warned that "[i]f Andrade's

182 See Andrade, 538 U.S. at 70.
183 See Petition for Writ of Certiorari at 4, Andrade, 538 U.S. 63 (2003) (No. 01-1127)

(citation omitted).
184 See Andrade, 538 U.S. at 69.
185 The petition arrived before the expiration of any applicable statute of limitations.

See Andrade, 270 F.3d at 743-44.
186 Andrade, 538 U.S. at 69.
187 Id.
188 See id. at 70. Much of the Court's decision sounds of turgid legalese, not least the

opinion's very first sentence. In this sentence, what might have seemed a relatively
straightforward issue of constitutional law-namely, whether the Eighth Amendment per-
mits California to sentence Andrade to life in prison for his offenses-becomes an arche-
type of hypertechnical prose. The sentence:

This case raises the issue whether ... the Ninth Circuit erred in ruling that
the California Court of Appeal's decision affirming Leandro Andrade's two
consecutive terms of 25 years to life in prison for a "third strike" conviction
is contrary to, or an unreasonable application of, clearly established federal
law as determined by [the Supreme] Court within the meaning of 28 U.S.C.
§ 2254(d) (1).

Id. at 66.
189 Doyle Horn, Note, Lockyer v. Andrade: California Three Strikes Law Survives Challenge

Based on Federal Law that Is Anything But "Clearly Established, "94 J. CRIM. L. & CRIMINOLOGY

687, 687 (2004). Horn's interpretation of the phrase "clearly established" is, in this con-
text, almost surely wrong. See infra note 199.

190 Chemerinsky, supra note 169, at 1080; see also Richard S. Frase, Excessive Prison
Sentences, Punishment Goals, and the Eighth Amendment: "Proportionality" Relative to What?, 89
MINN. L. REV. 571, 644-45 (2005) (agreeing with Justice Souter's dissent in Andrade);
Youngjae Lee, The Constitutional Right Against Excessive Punishment, 91 VA. L. REv. 677,
695-98 (2005) (examining the Supreme Court's "disparate renderings of 'proportional-
ity'"); Alice Ristroph, Proportionality as a Principle of Limited Government, 55 DUKE L.J. 263,
266-68 (2005) (discussing apparent inconsistencies in the Supreme Court's recent consti-
tutional proportionality decisions).

191 Pamela S. Karlan, "Pricking the Lines": The Due Process Clause, Punitive Damages, and
Criminal Punishment, 88 MINN. L. REv. 880, 920 (2004).


