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INTRODUCTION

In order to avoid being unnecessarily repeti
tious in regard to the Answer Brief of the Inter- 
venor-Defendants and their Introduction, Supple-
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mental Statement of Facts, Arguments, and ci
tations contained therein, we hereby adopt by 
reference the entire Answer Brief of the Defen- 
dant-Intervenors .

The parties will be referred to by name or by 
the position they occupied in the trial court. For 
the purpose of this brief, we will refer to the 
Plaintiffs in Error as the Plaintiffs; to the De- 
fendant-Intervenors in Error as the Intervenors; 
and the Defendants in Error as the Defendants. 
The last category excludes Earl Wanke as the As
sessor of the County of Arapahoe and Paul W. 
Wolf as the Treasurer of the County of Arapahoe, 
who were named Defendants in the original pro
ceedings, and who failed to enter an appearance 
therein either in person or by counsel. The last 
category also excludes Lawrence Bauler, Doug
las Tuck, John H. McLaughlin, John E. Caron, 
Charles J. Macket, Glen H. Adams, David R. 
Milek, Donald R. Olson, and Joseph Delio who 
are the Defendant-Intervenors.

The case was presented below as what has now 
become a routine attack on an annexation of ter
ritory to Denver under a more or less stock com
plaint .

SUPPLEMENTAL STATEMENT OF THE CASE

For the purpose of this Brief the subject ter- | 
ritory or area of this action will be referred to 
herein as the Fort Logan Annexation or the Sub
ject Territory.
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The Subject Territory generally is bounded 
on the North by the City and County of Denver, 
on the West by the County of Jefferson, on the 
South by the Town of Bow-Mar and the City of 
Littleton, and on the East by the Town of Sheri
dan and the City of Englewood. The contiguity 
of this area, except as to Denver, to Jefferson 
County and the Incorporated Communities in 
Arapahoe County, is not signigicant in this pro
ceeding, however, it is merely descriptive of 
the area involved inasmuch as in the Plaintiffs' 
Brief the area was described as being complete
ly surrounded by the County of Arapahoe.

None of the Plaintiffs, with the exception of 
the County of Arapahoe as owner of roads, streets, 
and public ways, is the owner of property within 
the described area nor were any of the individual
ly named Plaintiffs residents of the area at the 
time of the circulating of the petition for annex
ation nor at the time of filing of the action in the 
District Court.

Reference has been made in Plaintiffs' Brief 
and in Intervenors' Answer Brief to Tax Exempt 
Lands and School Lands the former refers, apart 
from water courses, streets and public roads, to 
land owned by the City of Denver, privately owned 
tax exempt school land and Fort Logan National 
Cemetery. The latter reference to School Lands 
is to privately owned school land which is tax 
exempt and not a part of any public tax supported 
school system.

No counterpetitions of any nature whatsoever
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were filed or have been filed against this annex
ation .

Reference herein will be made to the Old An
nexation Statute and to the New Annexation Stat
ute . The Old Annexation Statute we refer to is 
Colorado Revised Statutes of 1963, Chapter 139, 
Article 10, Sections 1 through 9, as amended. 
Reference to the New Annexation Statute will re
fer to the Municipal Annexation Act of 1965,
C .R .S .  1963, Chapter 139, Article 21, Sections 
1 through 23 . .

The Subject Territory was annexed under the 
Old Annexation Statute.

SUMMARY OF ARGUMENT

A. The City Council did make the required 
findings and although not required made them a 
matter of record in the Resolution accepting the 
petitions and in the Ordinance accomplishing the 
Subject Annexation; the Council fully complied 
with jurisdictional requirements of the annexa
tion statute.

B. The Court has not inverted the burden of 
proof to sustain the annexation and the trial court 
did not fail to exercise its jurisdiction properly 
in the complete failure of proof attacking the val
idity of the annexation.

C. The annexed territory has contiguity to 
the annexing municipality as required by statute; 
the annexation statute contains no prohibition con-
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cerning the use of tax exempt territory to acquire 
contiguity.

D. The legal description used in the petitions
for annexation are valid and in compliance of the 
annexation statute even though some of the sub
division plats were filed in Arapahoe County and 
others in the annexing municipality. The use of 
said subdivision plats within the area described 
in the annexation map is not prohibited by stat
ute . '

E. The enactment of a new law subsequent to 
the annexation in question, relating to school dis
tricts under certain circumstances, does not have 
retroactive force as a violation of public policy 
and is wholly and completely immaterial in this 
case .

F. The apportionment decisions of the United 
States Supreme Court are completely immaterial 
herein inasmuch as they are completely inapplic
able to the Plaintiffs1 raising the issue herein.

ARGUMENT

A. THE CITY COUNCIL DID MAKE THE RE
QUIRED FINDINGS AND ALTHOUGH NOT RE
QUIRED MADE THEM A MATTER OF RECORD 
IN THE RESOLUTION ACCEPTING THE PETI
TIONS AND IN THE ORDINANCE ACCOMPLISH
ING THE SUBJECT ANNEXATION; THE COUN
CIL FULLY COMPLIED WITH JURISDICTIONAL 
REQUIREMENTS OF THE ANNEXATION STAT
UTE.
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C .R .S .  1963, 139-10-3(2), provided that:

"(2) If such legislative body shall find that 
the petition and the documents attached there
to meet the requirements of this section, the 
annexation of such territory to such city, city 
and county, or incorporated town shall be ac
complished, when no qualified counterpetition 
has been filed as provided in section . . .

Nowhere in the statute is there a requirement 
that these findings be made a matter of record, 
however, City Council in its Resolution accept
ing the annexation petitions did provide the fol
lowing language:

"NOW, THEREFORE,

"BE IT RESOLVED BY THE COUNCIL OF 
THE CITY AND COUNTY OF DENVER:

"Section 1. That the Council of the City 
and County of Denver hereby finds and deter
mines that said petition for annexation and 
the documents accompanying the same meet 
the requirements of Colorado Revised Statutes 
1963, Section 139-10-3 and comply with the 
Statutes of the State of Colorado, and that the 
territory described in said petition for annex
ation to and by the City and County of Denver 
is eligible for annexation to and by the City 
and County of Denver under the terms and 
provision of Colorado Revised Statutes 1963, 
Sections 139-10-1 and 1 3 9 -1 0 -2 . "  (Exh. 7, 
f. 466.)
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In the Ordinance approving and accomplishing 
the Subject Annexation, the Council of the City 
and County of Denver made the following findings 
within the body of said Ordinance:

"WHEREAS, by Resolution No. 32, Series 
of 1965, passed by the Council on or about 
August 3, 1965, the said Council found and 
determined that said petition for annexation 
and the documents accompanying the same 
met the requirements of Colorado Revised 
Statutes 1963, Section 139-10-3, and complied 
with all the requirements of the Statutes of the 
State of Colorado and that the territory des
cribed in said petition for annexation to and by 
the City and County of Denver was eligible for 
annexation to and by the City and County of 
Denver under the terms of Colorado Revised 
Statutes 1963, Sections 139-10-1 and 139-10-2,  
and accepted and approved said petition; and, 
WHEREAS................ "  (Exh. 1-C, f. 454.)

In the pre-trial order it was stipulated that the 
Defendant City and County of Denver would cause 
to be prepared copies of those entries in the min
utes of the City Council of the City and County of 
Denver having to do with the annexation in ques
tion. The minutes of City Council relating to the 
Subject Annexation were produced and were of
fered into evidence by the Plaintiffs as Exhibit 
8 (f. 467). The Exhibit 8 was introduced by the 
Plaintiffs to establish that the record does not 
show the findings allegedly required by the an
nexation statute. We contend that the minutes 
of the City Council are merely an abstract of the
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proceedings before Council at any given session 
and are not for the purpose of recording findings.

The New Annexation Statute which was effec
tive after the Subject Annexation provides that 
under certain types of annexations, hearings will 
be held and recorded, specifically C .R .S .  1963, 
139-21-8(2) and (3).

"(2) All proceedings at the hearing and any 
continuances thereof shall be recorded but 
the recorder's notes need not be transcribed 
unless proceedings for judicial review initi
ated as provided in Section 139-21-15.

"(3) The Board of Trustees of an incorpor
ated town may dispense with the reporting of 
the hearing as in this section provided and 
substitute in lieu thereof minutes summariz
ing the presentation of each speaker and des
cribing the proceedings of the hearing . . . "  
(Emphasis supplied)

The foregoing provisions are required in hear
ings only under the New Annexation Statute. Un
der the applicable statute here, nowhere is such 
a requirement made even where a hearing is re
quired .

The findings and determination made in the 
Resolution Accepting the Annexation Petitions and 
in the Ordinance accomplishing the Subject An
nexation are contained in the statute and also con
tained in the 154 separate petitions which were 
approved and accepted by City Council. (Exh.
1 -A , f. 452.)
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Each of said Annexation Petitions contained, 
in addition to the correct legal description of the 
Subject Territory and other matters, the follow
ing allegations:

"And in support of the said petition, your pe
titioners show to the City Council:

«

"1 .  That said territory is eligible for an
nexation to the City and County of Denver pur
suant to thp terms of Section 139-10-2, Colo
rado Revised Statutes, 1963, as amended;

"2 .  That the above described territory is 
not embraced within any City, City and Coun
ty, or incorporated town;

"3 .  That it abuts upon and is contiguous to 
the City and County of Denver in a manner 
which will afford reasonable ingress and egress 
thereto;

"4 .  That not less than one-sixth of the ag
gregate external boundaries of the said unin
corporated territory coincide with existing 
boundaries of the City and County of Denver;

"5 .  That the noncontiguous boundaries of 
the territory to be annexed coincide with ex
isting block lines or center lines of established 
streets, roads, highways, or alleys, or with 
governmental subdivision lines for purposes 
of identification wherever possible;

"6 .  That no territory owned by the same
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owner or owners, whether consisting of one 
tract or parcel of real estate or two or more 
contiguous tracts or parcels of real estate is 
being divided hereby into separate parts of 
parcels without the written consent of the said 
owner or owners thereof;

"7 .  That your petitioners are the sole and 
absolute owners in fee simple of over 50% of 
the area of said unincorporated territory and 
comprise a majority of the landowners resid
ing in said unincorporated territory;

"8 .  That your petitioners are the owners 
in fee simple of real property in the territory 
proposed to be annexed who have in the next 
preceding calendar year become liable for a 
property tax thereon;

"9 .  That the resident addresses of your 
petitioners accompany their signatures below, 
together with the dates of signing;

"1 0 .  That attached to this petition is the 
affidavit of the circulator of this petition that 
each signature hereon is the signature of the 
person whose name it purports to be;

"11 .  That each of your petitioners has in
dicated by his or her signature whether he or 
she is a qualified elector in addition to being ; 
a land owner in said territory.

"This petition is accompanied with four cop
ies of a map or plat of the territory to be an-

i



nexed, showing with reasonable certainty the 
territory to be annexed, the boundaries there
of, and its relationship to the established cor
porate limits of the City and County of Denver

The Notice of Petition for and Proposed An
nexation (Exh. 5A, f. 465) required by Statute 
also contained the above allegations, regarding 
the eligibility for annexation of the Subject T er 
ritory, as required by Statute./

Although not required by statute, Council has 
made findings of record in three of the afore
mentioned exhibits: the Resolution accepting the 
annexation petitions, the Notice of Petition for 
and Proposed Annexation and in the Ordinance 
accomplishing the annexation. The Colorado Su
preme Court, in an annexation matter consider
ing the statute that requires the annexing city's 
legislative body to determine whether the peti
tions meet the requirements of statute, stated
the following:

*
V

"The most common test is to determine 
whether the function and the consideration in
volves the exercise of discretion and requires 
notice and hearing. If these elements are pre 
sent the 'finding' is generally a quasi-judicial 
act; if any of them are absent it is generally 
an administrative act . . . .

"The requirement that if the legislative 
body 'shall find' upon examination of the pe
tition that it 'meets the requirement' of the 
statute other procedures should follow does
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not involve a hearing upon notice in an adver
sary proceeding, in which a judicial or quasi
judicial 'finding' is called for. The 'finding' 
of compliance with the statute, as a prelimi
nary step in annexation proceedings, is no 
more than an administrative or ministerial 
conclusion of fact upon which the legislative 
power to act is dependent, and this 'finding' 
would necessarily be made by the legislative 
body whether the statute required it or not."  
City of Englewood vs. Daily, 158 Colo. 356, 
407 P. 2d 325 (1965).

The statute in question .requires Notice of Fil
ing of the Annexation Petition, however, does 
not require a hearing, therefore, one element in 
making this a judicial or quasi-judicial "finding" 
is missing. The finding required in the statute 
is no more than an administrative or ministerial 
conclusion of fact and need not be made of re
cord .

B. THE COURT HAS NOT INVERTED THE 
BURDEN OF PROOF TO SUSTAIN THE ANNEX
ATION AND THE TRIAL COURT DID NOT FAIL 
TO EXERCISE ITS JURISDICTION PROPERLY 
IN THE COMPLETE FAILURE OF PROOF A T 
TACKING THE VALIDITY OF THE ANNEXA
TION.

The Trial Court has not inverted the burden 
of proof in this case and the Intervenors' brief 
contains many citations from throughout the 
country regarding the Doctrine of Presumption 
of Validity of an Annexation Ordinance.



- 1 3 -

In the case of People vs. County Court, 137 
Colo. 436, 3Z6 P.Zd 37Z (1958), this Court ac
knowledged that in proceedings in the proper tri
bunal, the presumption of validity of an Annexa
tion Ordinance existed in this jurisdiction.

In a very recent Colorado case, Westminster, 
et al. vs. The District Court of Adams County, 
Supreme Court No. Z3640, Advance Sheet for 
November 18, 1968, is another recognition of 
this Court of the aforesaid principle. In that 
case this Court held that Courts were precluded 
from use of injunctions in order to prevent the 
annexed territory from becoming part of the An
nexing Municipality, in view of the legislative 
prohibition, 1965 Perm. Supp. C .R .S .  1963,
139—Zl — 16(1), thereby affirming the validity of 
the Annexation Ordinance until the opponents had 
established the invalidity of the Ordinance in a 
proper review:

"We are persuaded that the legislature was 
required to provide the specific guidelines 
that it did pending review proceedings, lest 
the disputed territory be left suspended in 
some no-man's land, with the citizenry of the 
territory left without clearly defined govern
mental services or obligations to any govern
mental entity. "

The Plaintiffs herein totally and completely 
failed in their obligation to present evidence to 
rebut the presumption of validity and to shift the 
burden of going forward with evidence to the De
fendants and the Intervenors.
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C. THE ANNEXED TERRITORY HAS CON
TIGUITY TO THE ANNEXING MUNICIPALITY 
AS REQUIRED BY STATUTE; THE ANNEXA
TION STATUTE CONTAINS NO PROHIBITION 
CONCERNING THE USE OF TAX EXEMPT TER
RITORY TO ACQUIRE CONTIGUITY.

The allegation that the territory had no con
tiguity, or that there is no finding of contiguity 
on the part of City Council, has been rebutted 
and overcome by the documents referred to above 
which were introduced as exhibits in this case. 
First, each and every one of the Annexation Pe
titions, there being 154 of-them, contained the 
allegation of contiguity. The Resolution passed 
by City Council Accepting the Petitions for An
nexation contained a finding of compliance with 
the Statute specifically in reference to contiguity; 
the Notice of Petition for and Proposed Annexa
tion contained reference to the Resolution where
in findings regarding contiguity were made in 
compliance with the pertinent Statute. The Or
dinance contained a reference to the pertinent 
Statutes in a statement that the Ordinance was 
in compliance with the requirements of the State 
Statutes which referred to the contiguity require
ment .

Furthermore, the Statute requires the filing 
of annexation petitions with the legislative body 
accompanied by four copies of a map or plat of 
the territory proposed to be annexed. C .R .S .  
1963, 139-10-3(1) provided:

" .  . . . the petition shall be accompanied by
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four copies of a map or plat of such territory
showing with reasonable certainty, the terri
tory to be annexed, the boundaries thereof, 
and its relationship to the established corpor
ate limits of the municipality to which said 
territory is proposed to be annexed. . . . M 
(Emphasis supplied)

«

The "accompanying documents" referred to 
in the Resolution and in the Ordinance refer only 
to the Annexation Plat or Map that were required 
by the Annexation Statute. It is the contention of 
the Defendants that in accepting the Annexation 
Petitions and the "accompanying documents", 
the Council of the City and County of Denver did 
find the contiguity, as required by the Statute, 
existed. The above mentioned "accompanying 
documents" (the Maps), Exh. 1-B (f. 453) show 
the Subject Territory and its contiguity to the 
Annexing Municipality.

Further, said Maps also contain a scale to 
indicate the distances represented therein, where
by any per'son inquiring as to distances between 
any given points in the Map, can determine this 
with a reasonable degree of accuracy by refer
ence thereto.

There was no evidence presented at the trial 
to dispute distances and contiguity. The statute 
does not require that distances be shown on the 
Annexation Map. The statutory requirement here 
previously cited, 139-10-3:

" .  . . . the petition shall be accompanied by
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four copies of a map, or plat, of such terri
tory showing, with reasonable certainty, the 
territory to be annexed, the boundaries there
of, and its relationship to the established cor
porate limits to the municipality to which said 
territory is proposed to be annexed and upon 
material and of a suitable size for recording 
or filing in the various offices required under 
this section." (Emphasis supplied)

The above section of the statute refers to map 
or plat. It is the contention of the Defendants 
that the word "plat" is generally used and refer
red to with respect to Subdivision Plats or the 
platting of streets and alleys, however, here it 
is urged that the word "plat" be interpreted as 
meaning a "map" because of the other provisions 
set forth in the Statute, that is, the requirement 
that the territory be shown with "reasonable cer
tainty", and its relationship to the corporate lim
its to which the territory is proposed to be an
nexed. It appears that the only specific require
ment made by the statute is that the plat or map 
be upon material and of suitable size for record
ing or filing in the various offices required un
der this section.

In an annexation case wherein the statute re
quired that the petitions presented to City Coun
cil must be accompanied by a "Survey" and plat, 
Hughes et al. vs. City of Carlsbad, Z03 P.2d  
995 (1949), the Supreme Court of the State of 
New Mexico said:

" .  . . . But the city council, as already shown
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in the resolution for annexation, had found 
that the area annexed is chiefly valuable by 
reason of its adaptability for urban purposes 
and that when combined with the City of Carl-  
bad, the annexed area constitutes but a single 
community unit. The reasonableness of the 
extension of corporate boundaries is to be de
termined the considering the .annexed area as 
a whole. 'The question is not whether it is 
reasonable in each and every part. ' 1 Mc-
Quillin Municipal Corporations, Rev. Ed.,  
809. And the power to annex being a legisla
tive function, in exercising that power great 
latitude must necessarily be accorded the le 
gislative discretion, 'and every reasonable 
presumption in favor of the validity of its ac
tion must be indulged. 1 . . . . "

f 1

" 'With reference to whether the City has 
complied with the requirements of the annex
ation statute under which it has acted, the only 
question that can be raised is whether a sur
vey was presented along with the petition. 
Words must be construed according to the gen
eral sense of the act wherein used. A survey 
in one instance might mean a survey by use of 
a transit, and chains on the line; in another, 
it can be such a description furnished by re
ference to permanent monuments and natural 
objects as to definitely define the premises 
referred to. It can be by determination, by 
measure or by reference to boundaries which 
are permanently fixed and are definitely known
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and which can be ascertained. It is rather in 
the latter sense that I believe the word is used 
in this section, since the meaning of it is to 
delineate or to mark out the particular terri
tory which is to be annexed and to become a 
part of the city so that the city may know and 
the inhabitants of the territory may know un
der what jurisdiction they then fall. ' "  (Em
phasis supplied)

" .  . . . There is no requirement for fil
ing a 'survey. 1 Since a plat represents an 
ocular view of a survey - -  a visual demon
stration of the work done — where every pur
pose of either a survey or plat has been 
achieved, as here, we think it would sacri
fice substance to form to say there had not 
been substantial compliance with the statu
tory requirement in this particular. We hold 
with the trial judge that there has been. " 
(Emphasis supplied)

The case of City of Pueblo et al. vs. Stanton et 
aT. , 45 Colo. 523, 102 Pac. 512 (1909), the fac
tual situation was that the City attempted to use 
intervening unannexed city property or land for 
contiguity to create an enclave situation in order 
to annex certain territory under the then exist
ing "enclave" statute. In other words, the City 
attempted to "leapfrog" over unannexed city 
owned property to create the "enclave". The 
Colorado Supreme Court in that case, in effect 
said, it was improper to use city owned unan
nexed land to create the enclave then annex un
der the enclave statute, however, the Court in-

J



- 1 9 -

dicated that the territory could be annexed as 
contiguous territory under other provisions of 
the statute. It appears that in the Stanton case 
the attempt by the City of Pueblo was to use un
annexed city land to create the enclave in order 
to avoid other procedures of annexation which 
required referring the matter to the qualified 
electors of the City. ,

There is nothing in the statute that prohibits 
the use of tax exempt land for the purpose of con
tiguity. On the contrary, annexations generally 
use tax exempt land for contiguity and the boun
dary line, that is, most annexations use natural 
courses, such as rivers, lakes, public roads 
and streets, which are generally tax exempt, for 
contiguity and boundaries.

The New Annexation Statute C .R .S .  1963, 
139-21-3(2) provides as follows:

"That not less than one-sixth of the perimeter 
of the area proposed to be annexed is contig
uous with the annexing municipality. Contig
uity will not be affected by the existence of a 
platted street or alley, or a public or private 
right-of-way, or a public or private transpor
tation right-of-way or area, or a lake, reser
voir, stream, or other natural or artificial 
water way between the annexing municipality 
and the land to be annexed." (Emphasis sup
plied)

Most of the items enumerated in the New Annex
ation Statute, which is inapplicable in this case,
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contemplate that the contiguity boundary may be 
tax exempt by its nature.

As stated in the Supplementary Statement of 
the Case, the tax exempt school lands referred 
to in the Plaintiffs' brief are not school lands 
owned by Sheridan School District No. 2, one of 
the Plaintiffs herein, nor are they owned by any 
other public school system but are privately 
owned tax exempt schools. We cannot find any 
prohibition against the use of tax exempt land 
whether owned by the United States Government, 
the City or privately owned.

D. THE LEGAL DESCRIPTION USED IN THE 
PETITIONS FOR ANNEXATION ARE VALID AND 
IN COMPLIANCE OF THE ANNEXATION STAT
UTE EVEN THOUGH SOME OF THE SUBDIVI
SION PLATS WERE FILED IN ARAPAHOE COUN
TY AND OTHERS IN THE ANNEXING MUNICI
PALITY. THE USE OF SAID SUBDIVISION PLATS 
WITHIN THE AREA DESCRIBED IN THE ANNEX
ATION MAP IS NOT PROHIBITED BY STATUTE.

The case of People Ex Rel vs. Anderson, 112 
Colo. 558, 151 P. 2d 972 (1944), The Colorado 
Supreme Court in a matter involving the validity 
of an annexation stated the following at page 564:

" /  5 /  The contention that the ordinance was 
void because the annexed territory had there
tofore been platted as a subdivision of Arapa
hoe county and had not been vacated, is with
out merit. The allegations of respondents' 
answer and the attached plats show conclusively



-21-

that in so far as the landowners within the an
nexed territory are concerned, the plat as 
made by the city, laying out blocks, streets, 
alleys and roads, coincides fully with the plat 
of the subdivision of Arapahoe county. If such 
be a re-platting of the land, it is in name only, 
and since the rights of landowners are in no 
wise changed or affected there was no need 
for a vacation or for a consent of the land
owners that there be one . . . (Emphasis 
supplied) ,

It is obvious that the petitioners who signed 
the petitions for annexation used the legal des
cription of their property in the same manner by 
which they hold title thereto, accordingly, if the 
plats are void as alleged by the Plaintiffs, the 
petitioners' titles to said properties are also de
fective. Furthermore, there was no other means 
of describing the real property except through the 
use of the plats that the Plaintiffs allege are de
fective .

C .R .S . '  1963, 139-10-3 provides as follows 
in the last sentence of this section:

. . . The annexation of such territory to 
such city, city and county, or incorporated 
town shall be complete on the effective date 
of the annexation ordinance for all purposes 
except that of general taxation in which re
spect it shall not become effective until on 
and after the first day of January, next en
suing." (Emphasis supplied)
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Considering the annexation history of the Sub
ject Territory, it is not unusual that the various 
Subdivision Plats were filed in different counties, 
however, this does not affect the validity of the 
plats or the legal descriptions based on them. 
The Annexation Map, Exh. 1-B (f. 453), clearly 
shows where these Subdivisions are located with
in the Subject Territory.

E. THE ENACTMENT OF A NEW LAW SUB
SEQUENT TO THE ANNEXATION IN QUESTION 
RELATING TO SCHOOL DISTRICTS UNDER CER
TAIN CIRCUMSTANCES DOES NOT HAVE RE
TROACTIVE FORCE AS A VIOLATION OF PUB
LIC POLICY AND IS WHOLLY AND COMPLETE
LY IMMATERIAL IN THIS CASE.

The contention of the Plaintiffs that the sub
ject annexation is impermissible as being a dir
ect attempt to thwart the policy of the law for the 
protection of school districts by citing a subse
quently enacted law is wholly irrelevant and im
material in this case. The Defendants herein 
have, in two instances, cited the new and subse
quent annexation law as a point in comparison of 
the provisions thereof but not for the purpose of 
establishing public policy and relating it back.

It is obvious that the new statute regarding 
schools under certain circumstances is com
pletely immaterial to this case and is an attempt 
to infer that Denver has taken $5,000,000 worth of 
tax property and 800 students from the school 
district. If this be true, the school district has 
benefited from the fact that they have not had to
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provide for 800 students for the period of time 
from the first annexation and have been relieved 
of the burden of building new facilities to accom
modate these students inasmuch as there has been 
no showing that any student within the Subject An
nexation has ever attended Sheridan School D is
trict schools. The Subject Territory, at the 
point of the first or initial annexation, was large
ly undeveloped territory, however, since that 
period of time the school population has grown 
to the alleged 8,00 students within the area and 
these students have continuously attended Den
ver Public Schools since the first annexation.

F. THE APPORTIONMENT DECISIONS OF 
THE UNITED STATES SUPREME COURT ARE 
COMPLETELY IMMATERIAL HEREIN INAS
MUCH AS THEY ARE COMPLETELY INAPPLIC
ABLE TO THE PLAINTIFFS' RAISING THE IS
SUE HEREIN.

The Intervenors1 Answer Brief contains a com
plete and comprehensive answer relating to the 
apportionment decisions and the bearing they have 
on the subject annexation, therefore we will avoid 
unnecessary repetition and will adopt their argu
ment and their citations therein.

In the case of Detroit Edison Company et al. 
vs. East China Township School District No. 3, 
et a l . ,  United States District Court, Eastern D is
trict Michigan, 247 Fed. Supp. 296 (1965), in a 
suit by property owners for declaration that an 
annexation of two school districts to school dis
trict in which their property was situated violated
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Federal Constitution, the Court stated the fol
lowing:

" /  1 /  Any alteration of a municipal boun
dary is a matter within the complete discre
tion of the state and not confined by any rights ' 
secured by the Federal Constitution. Hunter ’ 
vs. City of Pittsburgh, 207 U.S. 161, 28S .
Ct. 40, . . . . "  .

In the Detroit Edison Company vs. East China 
Township School District, supra, in commentary 
about reapportionment case the Court discussing 
the Lucas case / Lucas vs. 44th General Assem
bly of the State of Colorado, 377 U.S. 713, 744, 
84 S. Ct. 1459, (1964]_7, stated:

"Far from implying a change in the Hunter 
doctrine the reapportionment cases seem to 
reaffirm it . . . . "

The only persons who may stand to lose re
presentation by the change of boundary involved 
herein are the residents of the annexed territory 
whose representation may have been temporarily 
"diluted". However, the individual plaintiffs 
herein who reside in the county from which the 
territory was detached are enhanced inasmuch 
as they have more representation than they had 
prior to the change of the boundary in this an
nexation .

CONCLUSION

In conclusion, the Defendants join the Inter

A



venor Defendants and respectfully urge this Court 
to sustain and affirm the judgment of the trial 
court.

Respectfully submitted,

MAX P. ZALL  
City Attqrney

HERMAN J. ATENCIO 
Assistant City Attorney

City and County of Denver 
353 City and County Bldg. 
Denver, Colorado 80202 
297-2661

Attorneys for Defendants 
in Error

December, 1968.
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