
University of Colorado Law Review University of Colorado Law Review 

Volume 84 Issue 2 Article 1 

Spring 2013 

Table of Contents (vol. 84, issue 2) Table of Contents (vol. 84, issue 2) 

Follow this and additional works at: https://scholar.law.colorado.edu/lawreview 

Recommended Citation Recommended Citation 
Table of Contents (vol. 84, issue 2), 84 U. COLO. L. REV. (2013). 
Available at: https://scholar.law.colorado.edu/lawreview/vol84/iss2/1 

This Front Matter is brought to you for free and open access by the Law School Journals at Colorado Law Scholarly 
Commons. It has been accepted for inclusion in University of Colorado Law Review by an authorized editor of 
Colorado Law Scholarly Commons. For more information, please contact rebecca.ciota@colorado.edu. 

https://scholar.law.colorado.edu/lawreview
https://scholar.law.colorado.edu/lawreview/vol84
https://scholar.law.colorado.edu/lawreview/vol84/iss2
https://scholar.law.colorado.edu/lawreview/vol84/iss2/1
https://scholar.law.colorado.edu/lawreview?utm_source=scholar.law.colorado.edu%2Flawreview%2Fvol84%2Fiss2%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholar.law.colorado.edu/lawreview/vol84/iss2/1?utm_source=scholar.law.colorado.edu%2Flawreview%2Fvol84%2Fiss2%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:rebecca.ciota@colorado.edu


UNIVERSITY OF

COLORADO LAW REVIEW
Volume 84, Issue 2 2013

CONTENTS

ARTICLES

Jury Instructions as Constitutional Education
Andrew Guthrie Ferguson ...................... ..... 233

Imputation, the Adverse Interest Exception, and the Curious
Case of the Restatement (Third) of Agency
Mark J. Loewenstein ............................... 305

Random, Suspicionless Searches of Students' Belongings: A
Legal, Empirical, and Normative Analysis
Jason P. Nance ................................... 367

CASENOTES AND COMMENTS

Indiana v. Edwards: The Prospect of a Heightened
Competency Standard for Pro Se Defendants
Ashley N. Beck ....................................... 433

The Litigation Financing Industry: Regulation to Protect
and Inform Consumers
Martin J. Estevao ..................................... 467

The Rise of the Transgender Child: Overcoming Societal
Stigma, Institutional Discrimination, and Individual
Bias to Enact and Enforce Nondiscriminatory Dress
Code Policies
Holly V. Franson ............................. ..... 497



UNIVERSITY OF COLORADO LAW REVIEW



UNIVERSITY OF COLORADO LAW REVIEW (U.S.P.S. 651-080, ISSN 0041-9516)
Published quarterly by the University of Colorado Law Review,
320-D Wolf Law Building, 401 UCB, Boulder, CO 80309-0401.

Periodicals postage paid at Boulder, Colorado,
and at additional mailing offices.

POSTMASTER: Please send address changes to University of Colorado
Law Review, 320-D Wolf Law Building, 401 UCB,

Boulder, CO 80309-0401.

Copyright 2012 by the University of Colorado Law Review.
An association of students, sponsored by the

University of Colorado Law School.

Published as the ROCKY MOUNTAIN LAW REVIEW from 1928 to 1962.

Subscriptions
Current subscription prices: domestic and Canada, $37.00 per volume;

foreign, $40.00 per volume; single issues, $15.00; symposium issues, $20.00.
Colorado subscribers must pay sales tax in addition to the purchase price.
Contact the Office Manager for the correct payment information before
remitting a check.

Subscriptions are entered for an entire volume only and are payable in
advance. A check should accompany an order. All subscriptions must be
renewed on a yearly basis. Unless a claim for non-receipt of an issue is made
within six months after the mailing date, that issue will not be supplied free of
charge. Back issues are available.

All subscription correspondence should be addressed to the University of
Colorado Law Review, 320-D Wolf Law Building, 401 UCB, Boulder, CO 80309-
0401. We may be reached by telephone, 303-492-6145; fax, 303-735-0169; or
email, cololrev@colorado.edu. The Law Review web page is located at
http://www.colorado.edullaw/lawreview/.

Manuscripts
The Law Review welcomes the submission of unsolicited manuscripts. The

Law Review uses ExpressO, an electronic submission service run by the
Berkeley Electronic Press, which can be reached at http://www.bepress.com. If
you are not affiliated with a university, you may submit your article through
bepress.com directly. The Law Review does not accept direct submissions by
mail or e-mail. Manuscripts should be double-spaced and no longer than 75
pages. Citations should conform to The Bluebook: A Uniform System of Citation
(19th ed. 2010).

Cite as: 84 U. COLO. L. REV. _ (2013).



UNIVERSITY OF COLORADO LAW REVIEW



UNIVERSITY OF

COLORADO LAW REVIEW
2013

BOARD OF EDITORS

Editor-in-Chief
JESSICA J. SMITH

Managing Editor
KATHERINE A. NELSO

Production Edito
SARAH E. DAVy

JESSICA I. MEND
MATTHEW W. N

KRISTEN L. Fisc
JAMIE M. JACK

N

rs

IS

OZA
EAL

Executive Editor
EMILY L. WASSERMAN

Articles Editors
ISABELLE S. EVANS
LAURA J. LITTMAN

GAVIN J. WOLNY

Casenote & Comment Editors
HER HUNTER A. SWAIN

SON AMY D. TRENARY

Resource Editor
KATHERINE J. BROWNLOW

ASSOCIATE EDITORS

ASHLEY N. BECK
MARTIN J. ESTEVAO
HOLLY V. FRANSON
RICK F. LEE
JENNIFER A. MILNE

MIRANDA R. ROGERS
JESSICA R. SCHULTZ

ANDREW L. SHARP
KAYLA C. SMITH

ARI J. STILLER-SHULMAN
JAYANTH S. SWAMIDASS

RYAN H. TAMM
CHRISTOPHER WEIGAND

MEMBERS

PHILIPPA J. BALESTRIERI
KRISTIN BOHMAN
LINDSAY CARDER
KEVIN J. DUFFY
MICHAEL EITNER
TIMOTHY GALLUZZI
NATHAN GOERGEN
LEAH GOULD
MARY SUE GREENLEAF

CORI HACH
TORREY HATA

HEATHER K. LARSON
MICHAEL LAVIGNE

AMANDA LEVIN
LEANN Lu

LUKE MECKLENBURG
DAVID MESCHKE
MATT MOLINARO

ANNA O'BRIEN
YAMINI PIPLANI

COURTNEY M. SHEPHARD
KIMBERLY SKAGGS

LAURA V. STREIT

MINDY SWANEY
NICHOLAS VENETZ

WOLFGANG WEBER
CAMILLIE YUASA

OFFICE MANAGER
SARA SCHNITTGRUND

FACULTY ADVISOR
SCOTT Moss

Volume 84, Issue 2



UNIVERSITY OF COLORADO LAW REVIEW



THE UNIVERSITY OF COLORADO LAW SCHOOL

FACULTY, 2012-2013

Deans
PHILIP J. WEISER, Dean, Charles Inglis Thompson Professor of Law, and Faculty

Director and Founder of the Silicon Flatirons Center for Law B.A., Swarthmore
College; J.D., New York University.

KRISTEN A. CARPENTER, Associate Dean for Faculty Development and Associate

Professor of Law. B.A., Dartmouth College; J.D., Harvard University.
HELEN L. NORTON, Associate Dean for Academic Affairs and Associate Professor of Law.

B.A., Stanford University; J.D., University of California, Berkeley.
AHMED A. WHITE, Associate Dean for Research and Professor of Law. B.A., Southern

University and A&M College; J.D., Yale University.
WHITING LEARY, Senior Assistant Dean for Students. B.A., Williams College; J.D.,

University of Colorado.

KRISTINE M. JACKSON, Assistant Dean for Admissions and Financial Aid. B.S.,
University of North Carolina; J.D., George Mason University.

TODD ROGERS, Assistant Dean for Career Development. B.S., Trinity University; J.D.,
University of Texas.

Emeritus Faculty
NORMAN F. AARONSON, Clinical Professor Emeritus, Legal Aid and Defender Program.

A.B., Brandeis University; J.D., Boston University.
HOMER H. CLARK, JR., Professor Emeritus. A.B., LL.D., Amherst College; LL.B., LL.M.,

Harvard University.
JAMES N. CORBRIDGE, JR., Professor Emeritus. A.B., Brown University; LL.B., Yale

University.

TED J. FIFLIS, Professor Emeritus. B.S., Northwestern University; LL.B., Harvard
University.

H. PATRICK FURMAN, Clinical Professor Emeritus, LegalAid and Defender Program, and

Director of Clinical Programs. B.A., J.D., University of Colorado.
DAVID S. HILL, Professor Emeritus. B.S., J.D., University of Nebraska.
J. DENNIS HYNES, Professor Emeritus. B.A., LL.B., University of Colorado.
HOWARD C. KLEMME, Professor Emeritus. B.A., LL.B., University of Colorado; LL.M.,

Yale University.
WILLIAM T. PIZZI, Professor Emeritus. A.B., Holy Cross College; J.D. Harvard

University; M.A. University of Massachusetts.
PETER N. SIMON, Professor Emeritus. B.S., M.D., University of Wisconsin; J.D.,

University of California, Berkeley.
NORTON L. STEUBEN, Professor Emeritus. A.B., J.D., University of Michigan.

ARTHUR H. TRAVERS, JR., Professor Emeritus. B.A., Grinnell College; LL.B., Harvard

University.
MICHAEL J. WAGGONER, Professor Emeritus, A.B., Stanford University; LL.B. Harvard

University



Tenured and Tenure-Track Faculty
J. BRAD BERNTHAL, Associate Professor ofLaw, Faculty Director ofthe Silicon Flatirons

Entrepreneurship Initiative, and Director of LL.M Program in Entrepreneurial
Law. B.A., University of Kansas; J.D., University of Colorado.

FREDERIC BLOOM, Associate Professor of Law. B.A. Washington University in St. Louis;
J.D., Stanford University.

WILLIAM BOYD, Associate Professor of Law and Director of the Governor's Climate and
Forests Task Force Project. B.A., University of North Carolina, Chapel Hill;
J.D., Stanford University; Ph.D., University of California, Berkeley.

HAROLD H. BRUFF, Nicholas Rosenbaum Professor ofLaw. B.A., Williams College; J.D.,
Harvard University.

EMILY M. CALHOUN, Professor of Law. B.A., M.A., Texas Tech University; J.D.,
University of Texas.

PAUL F. CAMPOS, Professor ofLaw. A.B., M.A., J.D., University of Michigan.
DEBORAH J. CANTRELL, Associate Professor of Law and Director of Clinical Programs.

B.A., Smith College; M.A., University of California, Los Angeles; J.D.,
University of Southern California.

MING CHEN, Associate Professor of Law. B.A., Harvard University; J.D., New York
University; Ph.D., University of California, Berkley.

RICHARD B. COLLINS, Professor of Law. B.A., Yale College; LL.B., Harvard
University.

JUSTIN DESAUTELS-STEIN, Associate Professor of Law. B.A., University of North
Carolina, Ashville; J.D., University of North Carolina, Chapel Hill; LL.M.,
Harvard University.

MIRANDA P. FLEISCHER, Professor of Law. B.A., Duke University; J.D., University of
Chicago; LL.M. New York University.

VICTOR FLEISCHER, Associate Professor ofLaw. B.A., J.D., University of Chicago.
WAYNE M. GAZUR, Professor of Law. B.S., University of Wyoming; J.D., University of

Colorado; LL.M., University of Denver.
ERIK GERDING, Associate Professor ofLaw. A.B., Duke University; J.D., Harvard

University.
AYA GRUBER, Professor of Law. B.A., University of California at Berkeley; J.D., Harvard

University.
LAKSHMAN D. GURUSWAMY, Nicholas Doman Professor of International Environmental

Law. LL.B., Sri Lanka; Ph.D., University of Durham, U.K.
MELISSA HART, Associate Professor of Law and Director of the Byron R. White Center

for the Study of American Constitutional Law. B.A., Harvard-Radcliffe College;
J.D., Harvard University.

JENNIFER S. HENDRICKS, Associate Professor of Law and Co-Director of the Juvenile and
Family Law Program. B.A., Swarthmore College, J.D., Harvard University.

PETER HUANG, Professor of Law and DeMuth Chair. A.B., Princeton University; S.M.,
Harvard University; J.D., Stanford University; Ph.D., Harvard University.

SARAH A. KRAKOFF, Professor of Law and Wolf Nichol Fellow. B.A., Yale University;
LL.B, University of California, Berkeley.

MARK J. LOEWENSTEIN, Monfort Professor of Commercial Law. A.B., J.D., University of
Illinois.

ALEXIA BRUNET MARKS, Associate Professor of Law. B.A., Colgate University; M.S.,
Purdue University; Ph.D., Purdue University; J.D., Northwestern University.

DAYNA BOWEN MATTHEW, Professor of Law. A.B., Harvard-Radcliffe College; J.D.,
University of Virginia.

SCOTT A. Moss, Associate Professor of Law. B.A., M.A., Stanford University; J.D.,
Harvard University.



CHRISTOPHER B. MUELLER, Henry S. Lindsley Professor of Procedure and Advocacy.
A.B., Haverford College; J.D., University of California, Berkeley.

ROBERT F. NAGEL, Ira C. Rothgerber Professor of Constitutional Law. B.A.,

Swarthmore College; J.D., Yale University.
SUSAN NEVELOW MART, Associate Professor and Director of the Law Library. B.A.,

University of California, Santa Cruz; J.D., Boalt Hall; M.L.I.S., San Jose State

University.
PAUL OHM, Associate Professor of Law, Faculty Director of the Silicon Flatirons

Information Technology and Intellectual Property Initiative, and Faculty Director

of LL.M Program in Technology and Intellectual Property Law. B.S./B.A., Yale
University; J.D., University of California, Los Angeles.

SCOTT R. PEPPET, Professor ofLaw. B.A., Cornell University; J.D., Harvard University.

CAROLYN B. RAMSEY, Professor of Law. B.A., University of California, Irvine; A.M.,

J.D., Stanford University.
PIERRE J. SCHLAG, University's Distinguished Professor and Byron White Professor of

Constitutional Law. B.A., Yale University; J.D., University of California, Los

Angeles.
AMY J. SCHMITZ, Professor of Law. B.A., Drake University; J.D., University of

Minnesota.

ANDREW SCHWARTZ, Associate Professor of Law. Sc.B., Brown University; J.D.,
Columbia University.

ANNA SPAIN, Associate Professor of Law. B.A., Denison University; J.D., Harvard
University.

MARK SQUILLACE, Professor of Law and Director of the Natural Resources Law Center.

B.S., Michigan State University; J.D., University of Utah.

HARRY SURDEN, Associate Professor of Law. B.A., Cornell University; J.D., Stanford
University.

MARIANNE WESSON, Professor of Law and Schaden Chair in Experiential Learning.

A.B., Vassar College; J.D., University of Texas.

CHARLES F. WILKINSON, University's Distinguished Professor and Moses Lasky
Professor of Law. B.A., Denison University; LL.B., Stanford University.

Clinical Faculty
NORMAN F. AARONSON, Clinical Professor Emeritus, Legal Aid and Defender Program.

A.B., Brandeis University; J.D., Boston University.
DEBORAH J. CANTRELL, Associate Professor of Law and Director of Clinical Programs.

B.A., Smith College; M.A., University of California, Los Angeles; J.D.,
University of Southern California.

VIOLETA CHAPIN, Associate Clinical Professor of Law. B.A., Columbia College; J.D.,
New York University.

ANN ENGLAND, Clinical Professor, Legal Aid and Defender Program. B.A., University of

Michigan; J.D., University of Denver.
COLENE ROBINSON, Clinical Professor, Juvenile and Family Law. B.A.,

Valparaiso University; J.D., Loyola University School of Law, Chicago.

MICHAEL SOULES, Clinical Associate Professor. B.A., University of Michigan; M.S.,
University of California, Berkley; J.D., Yale University.



Legal Writing and Appellate Advocacy Faculty
AMY BAUER, Legal Writing Professor. B.A., Duke University; J.D.,

William & Mary School of Law.
AL CANNER, Legal Writing Professor. B.A., Brandeis University; J.D., University of

Colorado.
AMY GRIFFIN, Legal Writing Professor and Student Legal Writing Engagement

Coordinator. B.A. Boston College; J.D. University of California, Berkeley.
DEREK H. KIERNAN-JOHNSON, Legal Writing Professor. A.B., Princeton University; J.D.,

University of Michigan.
NATALIE MACK, Legal Writing Professor. B.S., University of South Carolina; J.D.,

University of Colorado.
CORIE ROSEN, Legal Writing Professor. B.A., University of California, Berkeley; J.D.,

University of California, Los Angeles, School of Law.
GABRIELLE M. STAFFORD, Legal Writing Professor. B.A., University of Pennsylvania;

J.D., Boston University.
TODD M. STAFFORD, Legal Writing Professor. B.A., Southern Methodist University; J.D.,

Duke University.

Law Library Faculty
ERIK BECK, Digital Librarian. Digital Services Librarian. B.A., University of

Wisconsin; M.S.I.S., University of Texas.
GEORGIA K. BRISCOE, Associate Director and Head of Technical Services. B.S.,

Washington State University; M.A., University of San Diego; M.L.S., University
of Michigan.

YUMIN JIANG, Technical Services Librarian. M.S., University of Illinois,
Urbana-Champaign; M.A., University of Wisconsin.

ROBERT LINZ, Head of Public Services and Associate Director of Law Library. B.A.,
Wake Forest University; J.D., University of Florida; M.L.I.S., Florida State
University.

ALAN PANNELL, Reference Librarian. B.A., University of Oklahoma; J.D., Western New
England College; M.A. University of Arizona.

KAREN SELDEN, Catalog Librarian. B.S., Pennsylvania State University; M.L.S.,
Simmons College.

JANE E. THOMPSON, Head of Faculty Services. B.A., University of Missouri; M.A., J.D.,
University of Denver.



ABOUT THE CONTRIBUTORS

ANDREW GUTHRIE FERGUSON, Jury Instructions as
Constitutional Education, is an assistant professor of law at
the David A. Clarke School of Law at the University of the
District of Columbia. He teaches and writes in the area of
criminal law, criminal procedure, and evidence. He is the
author of Why Jury Duty Matters: A Citizen's Guide to
Constitutional Action (NYU Press 2013). Prior to joining the
law faculty, Professor Ferguson worked as a supervising
attorney at the Public Defender Service for the District of
Columbia. In addition to participating as lead counsel in
numerous jury trials, he argued cases before the District of
Columbia Court of Appeals. Before joining the Public Defender
Service, Professor Ferguson was awarded the E. Barrett
Prettyman Fellowship at the Georgetown Law Center's
Criminal Justice Clinic. In 2004 he received a L.L.M. from the
Georgetown Law Center (Masters in Advocacy). He received
his J.D. summa cum laude from the University of Pennsylvania
Law School. After law school, he clerked for the Honorable
Chief Judge Carolyn Dineen King of the United States Court of
Appeals for the Fifth Circuit.

MARK J. LOEWENSTEIN, Imputation, The Adverse Interest
Exception, and the Curious Case of the Restatement (Third) of
Agency, teaches courses in agency, business associations, and
securities law at the University of Colorado School of Law.
Professor Loewenstein's research interests are in agency law,
corporate law, and securities litigation.

JASON P. NANCE, Random, Suspicionless Searches of Students'
Belongings: A Legal, Empirical, and Normative Analysis,
teaches courses in education law, remedies, and torts at the
University of Florida Levin College of Law. Professor Nance's
research interests are education law, empirical legal studies,
and the legal profession.

ASHLEY N. BECK, Indiana v. Edwards: The Prospect of a
Heightened Competency Standard for Pro Se Defendants, is a
Juris Doctor candidate at the University of Colorado Law



School and an Associate Editor for the University of Colorado
Law Review. Ms. Beck holds a B.A. in Political Science and
Spanish from the University of Portland where she graduated
maxima cum laude. Prior to law school, Ms. Beck served as a
legislative intern for a Colorado Senator in Washington, D.C.
and taught at a bilingual school in Spain for two years. During
law school, Ms. Beck worked as a Research Assistant for
Professors Pierre Schlag and Carolyn Ramsey, and interned for
the Denver District Court for the Honorable Anne M. Mansfield
and for the Denver District Attorney's Office. Ms. Beck also
served as the Executive Chair for the Moot Court Division of
Barristers' Council and was a member of the University of
Colorado Law School's national moot court team.

MARTIN J. ESTEVAO, The Litigation Financing Industry:
Regulation to Protect and Inform Consumers, is a law student
at the University of Colorado Law School and an associate
editor for the University of Colorado Law Review.

HOLLY V. FRANSON, The Rise of the Transgender Child:
Overcoming Societal Stigma, Institutional Discrimination, and
Individual Bias to Enact and Enforce Nondiscriminatory Dress
Code Policies, is a Juris Doctor candidate at the University of
Colorado Law School and an Associate Editor for the University
of Colorado Law Review. Ms. Franson grew up in Milwaukee
and received a B.A. in Literary Studies and Political Science
from Beloit College. During law school, she worked at a law
firm specializing in employment law and will continue there
after graduation.


	Table of Contents (vol. 84, issue 2)
	Recommended Citation

	tmp.1697651324.pdf.LDXlc

