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DEC 2  0 1976

CL‘ R<
ADO SUPREME COURT

IN  THE SUPREME COURT OF THE STATE OF COLORADO

No. 27292

B U R R E LL REG ISTRATIO N COMPANY, 
a C olorado G enera l P a rtn e rsh ip , e t a l . ,

P la in tif f  s -Appe Hants,

-vs-

EDWIN L . M C K E LV E Y , e t a l . ,

D e fendan ts-A ppe llees.

)
)
)
)
)
)
)
)
)
)

n j 3 ,

x

appellants1 response
TO M OTION UNDER RULE 12 (f)

P la in tiffs -A p p e lla n ts , by and through th e ir a tto rney, M ichae l E . ' 

WaUace, re s is t D efendants-AppeU ees’ m otion  to d ism iss  the Appeal and 

move the Supreme C ourt to f i le  the t r ia l tra n s c r ip t c u rre n tly  deposited w ith  

the Supreme C o u rt C le rk  and g ran t AppeUants u n til Decem ber 23, 1976, to 

f ile  b r ie f. A s grounds th e re fo re , AppeUants state as fo llo w s :

1. AppeUants have docketed the Appeal and paid the docket fee.

2. The e n tire  re c o rd  of the case except fo r  the t r ia l tra n s c rip t 

has been tim e ly  f ile d  w ith  the A ppe lla te  C ourt.

3. The D epositions o f W illia m  E. B u rre U  and E . G. L a iw le r are

a p a rt o f the re c o rd  by re fe rence  and in co rp o ra tio n  in  Defendants* M otions fo r  

Summary Judgm ent and P la in tif fs ’ R eply.

4. AppeU ants1 M otion  fo r  New T r ia l a lleges e rro rs  not only at t r ia l 

but also in  P re -T r ia l O rders  and ru lin g s  o f law .

5. D efendant-A ppellees (o the r than M cK elvey) by in s tru m e n t dated 

May 11, 1976, and file d  in  the D is tr ic t  C ourt, requested the C le rk  to n o tify  them 

when the re c o rd  was ready fo r  tra n s m itta l, but asked that the re co rd  be kept in  

Durango fo r  the p a rtie s  use. A ppe llees’ M otion  fa ils  to se t fo rth  that the C le rk  

ever gave notice tha t the re c o rd  was ready fo r  tra n s m itta l. The A ffid a v it o f 

Floyd L . G ibble fa ils  to set fo rth  that notice was ever given that the re co rd  was 

ready fo r  tra n s m itta l.



6. A lthough tim e ly  o rde red , considerab le  delay in  p re p a rin g  the 

—  t r ia l  tra n s c r ip t has been caused by the f ir in g  and subsequent move to N o rth

C a ro lin a  o f the stenographer who re p o rte d  the t r ia l.  When the tra n s c r ip t was 

rece ived  in  la te  August, the lin e s  w ere  not num bered, nor was i t  fo lio e d .

7. The A ffid a v it o f F loyd  L . G ibble, C le rk  of the D is tr ic t C ourt, 

does not sta te  when fo lio in g  was com pleted, nor i f  and when any fo rm a l 

n o tific a tio n  was g iven to the p a rtie s  o f the a v a ila b ility  o f the tra n s c rip t fo r  

tra n s m itta l.

8. P re p a ra tio n  o f P la in tiffs -A p p e lla n ts ’ b r ie f was delayed so that 

re fe rences cou ld  be made to the t r ia l tra n s c r ip t by fo lio  num bers.

9. The t r ia l judge, the H onorable F re d e ric  B . Em igh, c e rtifie d  ' 

the t r ia l tra n s c r ip t on Novem ber 30, 1976, and the tra n s c r ip t was tra n sm itte d  

to the Supreme C ourt im m e d ia te ly  th e re a fte r.

10. The Appeal ra ise s  a co n s titu tio n a l question w hich was the reason 

fo r  its  re m o va l to the Supreme C ou rt fro m  the C ourt o f Appeals. D isc re tio n  

should be e xe rc ised  to a llow  the Supreme C ourt to rev iew  the constitu tiona l 

question.

W here fo re , A ppe llan ts  move the Supreme C ourt pursuant to 

C .A .R . 26 (b) to a llow  f ilin g  o f the t r ia l tra n s c r ip t c u rre n tly  deposited w ith  

the C le rk  and extend the tim e  fo r  f ilin g  A pp e lla n ts ’ b r ie f to Decem ber 23,

1976;

A lte rn a tiv e ly , A ppe llan ts move the Supreme C ourt to a llow  f ilin g  

o f the t r ia l tra n s c r ip t and to consider the e rro rs  a lleged in  lig h t o f the C o u rt’ s 

d ic ta  in  P a tte rso n  v. S e ra fin i, No. 26467, and P rin c e v ille  v . B rooks, No. 26685, 

and the b r ie fs  f ile d  th e re in ;

A lte rn a tiv e ly , A ppe llan ts move the Supreme C ourt to consider the 

n o n -tr ia l re c o rd  tim e ly  f ile d  and re v ie w  the a llega tions o f e r ro r  as to ru lin g s  

of law .

A tto rn e y  fo r  the P la in tiffs -A p p e lla n ts  
P ost O ffice  Box 449 
Durango, Colorado 81301 
Telephone No. (303) 247-4023

lace, Reg. No. 000482
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