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INMATES FOR RENT, SOVEREIGNTY
FOR SALE: THE GLOBAL PRISON

MARKET

BENJAMIN LEVIN*

I. INTRODUCTION

In 2009, Belgium and the Netherlands announced a deal to send
approximately 500 Belgian inmates to Dutch prisons in exchange for a £26
million annual payment.' The arrangement was unprecedented but justified
as beneficial to both nationS2: Belgium had too many prisoners and not
enough prisons, whereas the Netherlands had too many prisons and not
enough prisoners.3 It was, the two governments and other observers

J.D. Harvard Law School, 2011; B.A.Yale University, 2007. Thank you to the participants on
the panel "Penal Policy, Prison Privatization and the Global Prison Market" at the 2013 Law and
Society Association Annual Conference for their helpful comments on an earlier draft of this Article.
Thanks also to the members of the Southern California Interdisciplinary Law Journal for their excellent
editorial assistance. All errors, omissions, and opinions remain mine alone.

I. See, e.g., Vincent Moss, Send British Inmates Abroad to Ease Overcrowding Says Labour
MP, THE MIRROR (Jan. 15, 2012, 12:01 AM), http://www.mirror.co.uk/news/uk-news/send-british-
inmates-abroad-to-ease-158584#ixzz2Qs7qnREj; Belgium Sends 500 Inmates to Netherlands After
Renting Prison for E26m a Year, THE DAILY MAIL (Feb. 5, 2010, 8:32 PM),
http://www.dailymail.co.uk/ncws/article-1248947/Belgium-sends-500-inmates-Netherlands-renting-
prison-26m-year.html#ixzz2Qs7CFlry [hereinafter DAILY MAIL].

2. As discussed infra, convict-leasing was certainly a recognized practice in the United States
in the nineteenth and early twentieth centuries, but that model generally involved the leasing of
incarcerated individuals to private actors for labor purposes as opposed to the leasing of inmates from
one carceral institution to another. See, e.g., ASATAR P. BAIR, PRISON LABOR IN THE UNITED

STATES: AN ECONOMIC ANALYSIS 10, 31, 131 (2008); MARIE GOTTSCHALIC, THE PRISON AND

THE GALLOWS: THE POLITICS OF MASS INCARCERATION IN AMERICA 48-52 (2006). Similarly, as

discussed at length infra, domestic transportation of prisoners, fueled at least in part by fiscal interests,
is not unheard of. However, regardless of how closely these analogs resemble the Belgian-Dutch
exchange, they are clearly distinguishablc from an exchange via treaty between nation states.

3. See, e.g., Moss, supra note 1; DAILY MAIL, supra note 1; Belgium to Rent Dutch Jail Cells,
BBC (Oct. 31, 2009), http://news.bbc.co.uk/2/hi/8335868.stm; Alan Hope, Belgian Prisoners to Move
to Dutch Jails, FLANDERS TODAY (May 26, 2009), available at http://www.flanderstoday.cu/current-
affairs/belgian-prisoners-move-dutch-jail ("The situation in Belgium's jails was highlighted last week
when it was revealed that Ypres' prison currently holds 109 prisoners, despite having a nominal
capacity of only 55. Also, Bruges' prison has 751 inmates for a capacity of 632. Throughout the system,
the situation of men sleeping on a mattress on the floor of a two-man cell is commonplace. Alternatives
are beset with difficulties: while there are 748 offenders now on release under electronic surveillance,
the waiting list of those suitable for that programme is now over 1,300. While there arc enough ankle-
bands to go round, there is a shortage of staff to monitor the system.").
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explained, simple economics, a case of people helping people (or, more
precisely, nations helping nations).4 Supply had crossed semi-permeable
borders to meet demand, yielding an efficient solution to a multinational,
carceral dilemma. Unlike the case of Australia or other historical prison
colonies,5 independent sovereign nations had negotiated on equal footing
and reached an agreement with mutual benefits.

The prisoners have since changed hands, and the deal has not been
replicated (despite reported interest from Britain and some vague
comments by then California Governor Arnold Schwarzenegger), nor has
it triggered sustained criticism or received significant scholarly treatment.
Indeed, outside of a single blog post by international law scholar Eugene
Kontorovich,' no U.S. legal academic has publicly weighed in on the
exchange, its merits, or its potential impact on domestic or international
carceral policy. A lone report by the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment
("CPT") prepared in the spring of 2012 after the transfer had already
occurred stands as the authoritative voice on Belgium and the Netherlands'
transnational prisoner exchange, providing a brief and largely uncritical
account of the situation and its impact on the well-being of the inmates
affected.'

4. See, e.g., Trading Prisoners in the Low Countries: It's a Deal, THE ECONOMIST (July 22,
2010), http://www.economist.com/node/16636011 ("On February 5th this year, the Dutch and Belgian
governments drew the logical conclusion, and agreed on a deal."); Eugene Kontorovich, Prisoner

Offshoring, or Gaolbalization, THE VOLOKH CONSPIRACY (Nov. 19, 2012, 8:25 AM),
http://www.volokh.com/2012/l 1/19/prisoner-offshoring-or-gaolbalization/ (describing the exchange as
an example of a properly functioning market and a demonstration of the power of market transactions to
resolve social, political, or economic problems).

5. See Corey Rayburn Yung, Banishment by a Thousand Laws: Residency Restrictions on Sex
Offenders, 85 WASH. U. L. REV. 101, 109-11 (2007).

6. See Wyatt Buchanan, Governor Looks South of the Border for Prisons, S.F. CHRONICLE
(Jan. 26, 2010, 4:00 AM), http://www.sfgate.com/news/article/Govemor-looks-south-of-the-border-
for-prisons-3274745.php#ixzz2RFq8rLkI ("Gov. Arnold Schwarzenegger said Monday that the state
could save $1 billion by building and operating prisons in Mexico to house undocumented felons who
are currently imprisoned in California."); Moss, supra note I (discussing the suggestion that English
prisoners might be transported to and incarcerated in Polish prisons).

7. Kontorovich, supra note 4.
8. EUR. COMM. FOR THE PREVENTION OF TORTURE & INHUMAN OR DEGRADING TREATMENT

OR PUNISHMENT, REPORT TO THE GOVERNMENTS OF BELGIUM AND THE NETHERLANDS ON THE VISIT

TO TILBURG PRISON CARRIED OUT BY THE EUROPEAN COMMITTEE FOR THE PREVENTION OF TORTURE

AND INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT (CPT) FROM 17 TO 19 OCTOBER 2011

(2012), available at http://www.cpt.coe.int/documents/bell2012-19-inf-cng.pdf [hereinafter "CPT
Report"].
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This Article begins to fill that critical void by examining the possible
implications of this exchange and of a global market in prisoners, and by
exploring the troubling ways in which such a market may reflect or mimic
domestic criminal justice policies and practices. With scholars in the
United States and abroad struggling to define, understand, critique, and
remedy ever-accelerating and seemingly unstoppable movements to
criminalize and incarcerate, 9 the Northern European prisoner exchange is
ripe for the picking, or perhaps picking apart. An explicit end-around by
state actors to maintain both prisons and prisoners in the face of economic
and socio-political constraints, the exchange provides a real-world example
of how the drives to criminalize and incarcerate interact with both
economic challenges in increasingly debt-ridden nations and the firmly
entrenched industrial complex surrounding the maintenance, staffing, and
construction of prisons.10

9. See, e.g., MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE

AGE OF COLORBLINDNESS (2010) (assessing the history of and factors behind mass incarceration of
African-Americans); KATHERINE BECKETT, MAKING CRIME PAY: LAW AND ORDER IN

CONTEMPORARY AMERICAN POLITICS (1997) (examining the relationship between reported incidence

of crimes, levels of support for crime, and public support for punitive measures); DAVID GARLAND,

THE CULTURE OF CONTROL: CRIME AND SOCIAL ORDER IN CONTEMPORARY SOCIETY (2002)

[hereinafter GARLAND, CULTURE OF CONTROL] (considering recent trends in the U.S. and U.K. penal

systems); BERNARD E. HARCOURT, THE ILLUSION OF FREE MARKETS: PUNISHMENT AND THE MYTH OF

THE NATURAL ORDER 196-239 (2011) (exploring the ideas of natural order and legal despotism and

their potential influence on the state of the penal system); DOUGLAS N. HUSAK,

OVERCRIMINALIZATION: THE LIMITS OF THE CRIMINAL LAW (2008) (assessing the causes of
"overcriminalization"); NICOLA LACEY, THE PRISONERS' DILEMMA: POLITICAL ECONOMY AND

PUNISHMENT IN CONTEMPORARY DEMOCRACIES (2008) (examining the institutional factors shaping

criminal justice policies in democracies); JONATHAN SIMON, GOVERNING THROUGH CRIME: HOW THE

WAR ON CRIME TRANSFORMED AMERICAN DEMOCRACY AND CREATED A CULTURE OF FEAR (2007)

(describing the impact of the War on Crime on America); WILLIAM J. STUNTZ, THE COLLAPSE OF

AMERICAN CRIMINAL JUSTICE (2011) (detailing the historical circumstances responsible for the current

state of the criminal justice system); BERT USEEM & ANNE MORRISON PIEHL, PRISON STATE: THE

CHALLENGE OF MASS INCARCERATION (2008) (analyzing empirical data on mass incarceration);

LOIC WACQUANT, PUNISHING THE POOR: THE NEOLIBERAL GOVERNMENT OF SOCIAL

INSECURITY (2009) (explaining social forces driving penalization of the poor); BRUCE WESTERN,
PUNISHMENT AND INEQUALITY IN AMERICA (2007) (detailing the impact of the growth of the penal

system on minorities and the poor); JAMES Q. WHITMAN, HARSH JUSTICE: CRIMINAL PUNISHMENT AND

THE WIDENING DIVIDE BETWEEN AMERICA AND EUROPE (2003) (exploring the roots and development

of harsh punishment practices in America).

10. The term "prison industrial complex" has entered the criminological lexicon as a means of

describing the relationship between carceral policies and the assorted private and public interests

affected by the policy decisions. See generally ANGELA DAVIS, THE PRISON INDUSTRIAL COMPLEX
(1999). See also ANGELA Y. DAVIS, ARE PRISONS OBSOLETE? 84-85 (2003) ("The notion of a prison

industrial complex insists on understandings of the punishment process that take into account economic
and political structures and ideologies, rather than focusing myopically on individual criminal conduct
and efforts to 'curb crime."'); Gabriel Arkles, Correcting Race and Gender: Prison Regulation of
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In an effort to begin the conversation about the potential birth of a
new, globalized market in prisoners, this Article suggests three frames
through which we might view the Belgian-Dutch exchange: (1) prison
labor in the realm of globalized labor markets (necessarily complicated by
the status of the workers as prisoners); (2) democracy, sovereignty, and the
role of community in criminal punishment; and (3) international trade or
the exchange and regulation of resources. Accordingly, this Article will
proceed in three Parts, with each Part dedicated to addressing the exchange,
its significance, and the critical inquiry associated with each legal regime
or theoretical area. Further, each Part will take up the question of
exceptionality: should concerns about the possibility of a global market in
prisoners be viewed as practically and conceptually new and different from
current trends in prison policy, or are they simply more easily identifiable
or more egregious versions of the same issues that define (or plague)
domestic carceral institutions and legal regimes?

The first Part will examine the questions raised by viewing the
prisoner as worker. If prisoners are performing work-whether
manufacturing, service or other, generally remunerative or compensated
tasks-then the exchange should be situated within the broader discourse
regarding regulation of the cross-border flow of labor. If we view the
exchange of prisoners as a form of labor transportation or trafficking, then
how does this market complicate the already troubled global migration of
workers? Further, how does the international dimension of the exchange
change the calculus regarding the acceptability or desirability of forced
prison labor in the United States and other nations? In addressing these
questions, this Part will briefly examine the role of prison labor in the
United States and the potential doctrinal relationship between its regulation
and the treatment of transnational labor.

Social Hierarchy Through Dress, 87 N.Y.U. L. REV. 859, 865 n.26 (2012); Kimberld W. Crenshaw,
From Private Violence to Mass Incarceration: Thinking Intersectionally About Women, Race, and
Social Control, 59 UCLA L. REv. 1418, 1420 n.] (2012); Mike Davis, Hell Factories in the Field: A
Prison-Industrial Complex, THE NATION (Feb. 20, 1995), at 229, http://road-trip.syntone.org/wp-
content/uploads/2011/04/davis-mike-hell-factories-1995.pdf (identifying the "prison industrial
complex" as "a monster that threatens to overpower and devour its creators, and its uncontrollable
growth ought to rattle a national consciousness now complacent at the thought of a permanent prison
class"). Viewed through such a descriptive lens, as discussed infra, prisons and other carccral facilities
are not important institutions simply because of their function as spaces to detain criminals, but also as
employers and drivers of local and national economies. Cf Norman R. Cox, Jr. & William E. Osterhoff,
The Public Private Partnership: A Challenge and an Opportunity for Corrections, in PRIVATIZING
CORRECTIONAL INSTITUTIONS 113, 117-20 (Gary W. Bowman, ct al., eds., 1993) (describing the
interactions between public prisons and private industry in the 1980s and early 1990s).
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The second Part will address the prisoner exchange through the
broader lens of criminal punishment and its purposes. Specifically, this Part
grapples with common theoretical justifications that involve ideals of
community or a democratic polity and the necessary challenges to these
bases for incarceration posed by a regime in which outsiders are imported
for punishment. This line of inquiry ultimately leads to an examination of
the U.S. federal system and the cultural differences between those being
incarcerated and those doing the incarcerating, even in ostensibly domestic
spaces or socio-political units. By challenging the relationship between
punishment and socialization/community safety, this Part will begin to
raise the possibility that the market in prisoners undermines accepted
justification for state authority and state violence. Further, this Part
questions how such an exportation of sovereignty or an exchange in
community values might affect both prisoners' treatment and their ability
to seek legal redress for mistreatment or abuse relating to their
confinement.

Finally, the third Part will examine the market for prisoners by
considering the function of inmates as a commodity or perhaps a
resource-the fuel necessary to support a substantial industry and
infrastructure devoted to punishment and incarceration. In doing so, this
Part takes a step back from concerns for prisoners or their well-being that
necessarily underlie the other two theoretical and legal frameworks
explored in this Article. Instead, this frame implicates the peculiar
institution of incarceration as is it has come to operate in post-industrial
capitalist and quasi-capitalist political economies. Punishment, with all of
its moral components and ideological and theoretical foundations, also
serves a basic economic function-to support and maintain a set of
industries and employment opportunities. Similarly, it has become an
almost intransient component of the contemporary nation state, not only
because of some concern for public safety, but because of a conception of
the state that is inseparable from the social, economic, and legal
institution(s) of punishment and incarceration.

By suggesting such a multiplicity of readings, this Article argues that:
(1) our normative take on the exchange and on future exchanges requires
an honest engagement with the distributive and social-structuring stakes of
the market; and (2) an examination of the legal frameworks associated with
the lens discussed in each Part forces a set of uncomfortable parallels to
U.S. criminal justice policy. In short, this Article ultimately argues that by
examining what seems instinctively wrong with this globalized market
through each frame, we may better identify and correct the policies that

2014] 513
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have come to shape the unsustainable and destructive space of the U.S.
culture of incarceration as well as appreciate how the institution of "the
prison" has taken on a life of its own as an essential component of
globalized and globalizing post-industrial economies."

The practice of international leasing of inmates and prison space and
the potential for its replication, given U.S. prison crowdingl 2 and the rise of
the carceral state, stand as markers of the close nexus between neoliberal
globalization and the entrenchment of the prison industrial complex as a
sociolegal entity.' 3 By exploring this link, I suggest that the Belgian-Dutch
exchange is actually emblematic of a departure from traditional "theories of
punishment" and represents a normalization of the prison as a staple of
social and economic life.' 4 Further, in focusing on U.S. analogs to this
exchange, I emphasize that the ostensibly unique Belgian-Dutch treaty
bears much in common with contemporary, domestic carceral policy. It

I1. In suggesting this multiplicity of readings, I also mean to take up the challenge posed by
David Garland that critics of the criminal justice system should consider "punishment as a social
institution." DAVID GARLAND, PUNISHMENT AND MODERN SOCIETY: A STUDY IN SOCIAL

THEORY 287-90 (1990) [hereinafter GARLAND, PUNISHMENT AND MODERN SOCIETY]. See also id. at

287 ("[U]nderlying any study of penality should be a determination to think of punishment as a
complex social institution[,] . . . something akin to Mauss's idea of 'total social fact,' which on its
surface appears to be self-contained, but which in fact intrudes into many of the basic spheres of social
life." (footnote omitted)); id. at 290 ("[Ihf one wishes to understand to evaluate the prison as an
institution . .. it does little good to do so on a single plane or in relation to a single value. Instead, one
must think of it as a complex institution and evaluate it accordingly, recognizing the range of its penal
and social functions and the nature of its social support.").

12. The increasing problems of inundated U.S. prisons is perhaps best encapsulated in the
Supreme Court's condemnation of California state prison conditions in Brown v. Plata, 131 S. Ct. 1910
(2011). In concluding that a three-judge district court panel had correctly found widespread
constitutional violations in the housing of inmates, the Court summarizes a wealth of statistical
evidence of the inhumane conditions that prevailed in California. Id. at 1923-24 ("The degree of
overcrowding in California's prisons is exceptional. California's prisons are designed to house a
population just under 80,000, but at the time of the three-judge court's decision the population was
almost double that. The State's prisons had operated at around 200% of design capacity for at least II
years. Prisoners are crammed into spaces neither designed nor intended to house inmates. As many as
200 prisoners may live in a gymnasium, monitored by as few as two or three correctional officers. As
many as 54 prisoners may share a single toilet."(citations omitted)).

13. Bernard Harcourt has recently offered a compelling account of the interdependence between
neoliberal orthodoxies that favor lack of economic regulation and sharply accelerating criminalization
and incarceration. See generally HARCOURT, supra note 9. Cf GARLAND, PUNISHMENT AND MODERN

SOCIETY, supra note I1, at 289-92 (discussing punishment as a social institution).
14. In constructing this argument, I adopt a similar posture to the one staked out by Sharon

Dolovich in her treatment of private prisons. See Sharon Dolovich, State Punishment and Private
Prisons, 55 DUKE L.J. 437, 542-46 (2005) (arguing that the private prison, although perhaps a more
clear example of the troubling confluence of private interests at play in the U.S. criminal justice system,
is less exceptional than it is a "canary in a coalmine," a sign of broader trouble in the structuring of
carceral policy).
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nations with harsher penal policies, 59 this intention is not evident in the
terms (or the reality) of the Belgian-Dutch exchange. 60 As an empirical
matter, the threat of transferring prisoners across borders may have some
added deterrent or retributive effect for would-be offenders. But in the very
limited international press coverage of the exchange, no government
official from Belgium or the Netherlands suggests that the exchange was
designed to further any particular philosophical ends or to achieve specific
results with regard to the prisoners themselves.161 Therefore, this final Part
addresses the exchange through a broader frame of prisons as institutions,
and individual prisoners not as criminological or penological subjects, but
as necessary components of the institutional and legal structure of the
prison.

In a moment of post-industrial struggle, where the U.S. and many
other developed nations are coming to grips with the post-industrial service
economy, the global prison market powerfully speaks to the peculiar and
unsettling nexus between criminal punishment and economic stability. For
nations that no longer thrive as manufacturing centers or that are seeing the
decline of industry, prisons have come to stand as a remaining space of
economic viability, an institution that continues to hire and provides a
social service. In light of this, perhaps the most instructive frame through
which to view this exchange may not be one in which the "traditional"
theories of punishment play a part,162 but rather one in which the political
economy of the prison takes center stage.

From the perspective of any of the traditionally accepted theories of
punishment,163 closing a prison for lack of prisoners would be a clear
success for society or at least a marker of a desirable social climate.164 To
the rehabilitationist, closure would signify no further need to socialize or
cure previously troubled or deviant inmates and presumably, as a corollary,

159. See Buchanan, supra note 6; Moss, supra note 1.
160. See generally CPT Report, supra note 8 (expressing a generally uncritical view of the prison

conditions faced by the transferred Belgian inmates). But cf supra note 99 (discussing the practice of
extraordinary rendition and the suggestion that it has been employed by the United States in an effort to
evade restrictions on the use of torture in interrogation).

161. See Buchanan, supra note 6; Moss, supra note 1.
162. See, e.g., 18 U.S.C. § 3553 (2006) (listing, inter alia, the nature of the crime, deterrence,

public safety and offender rehabilitation as purposes of punishment).
163. Cf Michele Cotton, Back with a Vengeance: The Resilience of Retribution as an Articulated

Purpose of Criminal Punishment, 37 AM. CRIM. L. REV. 1313, 1315 (2000) ("Four purposes are
usually ascribed to criminal punishment: retribution, deterrence, incapacitation, and rehabilitation.").

164. Assuming that the criminal justice system were otherwise functioning properly so that the
lack of prisoners stemmed from a lack of individuals committing crimes and not from a failure to
apprehend, convict, or punish law-breakers.
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a more stable and healthy society.165 The deterrence advocate would see
that those who needed to be deterred had been,166 just as the retributivist
would view the closure as a sign that the members of the polity had stopped
committing bad acts for which discipline was needed.167 Similarly, by the
logic of incapacitation, when society no longer requires facilities to contain
individuals posing a risk to public safety, it would follow that there are no
such risks and that society has achieved a secure state. 168

But considering the prison and the market in prisoners through any of
these theoretical frameworks, or even the frameworks taken together,
misses the reality of the modem penitentiary. Prisoners-how they are
treated and how they benefit or suffer from their periods of incarceration-
are far from the only interest of penal institutions. The prison system is not
just a space that houses inmates; rather, prisons are employers, workplaces,
landmarks, and foundations of communities across the United States and
around the globe.169 Where a factory or a mill once might have served as
the community center and marker of social and economic sustainability,
today, in many localities, the prison stands in its place.

Perhaps an instructive analog to the case of the Belgian-Dutch
exchange is a hypothetical nation with a sharply-declining youth population
but a massive educational infrastructure that decides to import children to
fill its schools. The children, like prisoners, become a sort of commodity,
the fuel necessary to sustain an otherwise-endangered economy. Schools,
like prisons, have no reason to exist in the abstract. Were there no children,
there would be no need for a school; were there no law-breakers, there
would be no need for a prison. Yet, in the hypothetical nation, schools have
become a fundamental component of society upon which the national
economy and nation's psyche depend, making their abolition both
impracticable and also a political impossibility.

In terms of national self-preservation, then, a rational nation would

import children to the extent that the nation could fill its classrooms with

165. See Cotton, supra note 163, at 1316-17.
166. See BENTHAM, supra note 73, at 158-60.
167. See, e.g., MICHAEL MOORE, PLACING BLAME (1997); Michael T. Cahill, Retributive

Justice in the Real World, 85 WASH. U. L. REv. 815 (2007).
168. See FRANK ZIMRING & GORDON HAWKINS, INCAPACITATION (1995).

169. See Bernard E. Harcourt, Radical Thought from Marx, Nietzsche, and Freud, Through
Foucault, to the Present: Comments on Steven Lukes's In Defense of "False Consciousness", 2011 U.
CHI. LEGAL F. 29, 36 (2011) (linking the relationship between mass incarceration and "the political
needs of adjacent counties whose economies depend entirely on guard labor and prison-related
industries").
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foreign students at a lesser cost than it would require to establish a new
industry or support those who would lose their jobs if the schools closed.170

The purpose of the school in this model would no longer be to enrich
students to become better adults and better members of the polity (a sort of
analog to the rehabilitative justification for incarceration) or even to keep
potentially unruly young people off the streets and out of trouble (more
analogous to the incapacitation justification); rather, it is to allow the
schools to survive and to perpetuate a dominant political economy and set
of institutions. With apologies to George Orwell, the object of prisons may
well be prisons.17 1

The hypothetical scenario that the Belgian-Dutch exchange conjures
up and that is generally implicated by the market in prisoners becomes a
sort of extreme version of "the new penology" described just over two
decades ago by Malcolm Feeley and Jonathan Simon. 172 According to
Feeley and Simon, the goal of the criminal justice system had shifted away
from a rehabilitative model to a perverted form of incapacitation where
prisons serve "to manage populations of marginal citizens with no
concomitant effort toward integration into mainstream society." 73 The new
penology, in this account that has found purchase in much subsequent
criminological work, embraces a total separation of prisoner from society,
drawing stark lines between the community, and a new subclass or
underclass of criminals.' 74

To a certain extent, the Belgian-Dutch exchange, as proxy for what
might become a broader market in prisoners, exhibits elements of the new
penology. The extra-community punishment discussed at length in Part III,

170. Alternatively, the nation might attempt to increase the demand for education by increasing
degree or educational requirements for adults. While it falls outside of the scope of this Article, this
alternative solution raises a troubling possibility in the prison context: what if, instead of importing
prisoners, the Netherlands had passed more criminal statutes or criminalized more lawful behavior in an
effort to increase the number of criminals? That is, instead of using criminal law to preserve public
safety, to enforce moral views, or even to reform social practices, the Netherlands (or the prison
state/community) would be using criminal law to preserve the institutions and infrastructure of criminal
punishment.

171. See GEORGE ORWELL, 1984, 263 (1949) ("Power is not a means; it is an end. One does not
establish a dictatorship in order to safeguard a revolution; one makes the revolution in order to establish
the dictatorship. The object of persecution is persecution. The object of torture is torture. The object of
power is power.").

172. Malcolm M. Feeley & Jonathan Simon, The New Penology: Notes on an Emerging Strategy
of Corrections and Its Implications, 30 CRIMINOLOGY 449, 449 (1992).

173. Id. at 463.

174. Id. at 467. See also Sharon Dolovich, Confronting the Costs of Incarceration: Foreword:
Incarceration American-Style, 3 HARV. L. & POL'Y REv. 237, 252-54 (2009).
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supra, speaks powerfully to the lack of "concomitant effort toward
integration into mainstream society" identified by Feeley and Simon."' But
if we focus on the role of preserving and filling vacant prisons as essential
to the maintenance of a prison industrial complex, then the exchange and
such a nascent market may actually take the new penology to new
extremes. The prisoners have become so expendable, so divorced from any
understanding of community or political agency, that nations may trade and
traffic in them.

The Virginia Supreme Court, in its dismissal of concerns for
prisoners' rights in Ruffin, spoke of the prisoner as "civiliter mortuus," or
"civilly dead."' 76 When we consider the importation of prisoners to
preserve industry, it appears that the market in prisoners takes seriously this
de-humanization of prisoners, perhaps even extending beyond the case of
the supermax prisons that have been highlighted as emblematic of new
penology.177 Like Gogol's "dead souls," the prisoners cease to have
significance outside of their status as property or chips that can be
exchanged. 7 8 Incapacitation has ceased to be a theoretical justification for
punishment and has become a job in itself.

B. AVOIDING EXCEPTIONALISM

As in the context of the other frames, I argue that the Belgian-Dutch
case is exemplary more than it is exceptional. In the criminal justice
policies of the United States, the role of the prison may increasingly be not
just to punish, to rehabilitate, or even simply to incapacitate the social
deviant. Rather, the role of the prison may be to be.179 "[I]n the United
States today, incarceration is more than just a mode of criminal
punishment," contends Sharon Dolovich.so "It is a distinct cultural practice

175. Feeley & Simon, supra note 172, at 463.
176. Ruffin v. Commonwealth, 62 Va. 790, 796 (1871). The court goes on to hold that the

prisoner's "estate, if he has any, is administered like that of a dead man." Id. See also William B. Mack
Ill, Justice for Some: Excessive Force Claims after Porter v. Nussle, 36 COLUM. J.L. & SOC. PROBS.
265, 267-68 (2003).

177. See Dolovich, supra note 48.
178. See NIKOLAI GOGOL, DEAD SOULS (Richard Pevear & Larissa Volokhonsky trans., Vintage

1997) (1842). In Gogol's novel, the "dead souls" were dead serfs who might still be counted as property
and traded by those clever or unscrupulous enough to acquire and deal in them. See id.

179. Cf Patrice A. Fulcher, Hustle and Flow: Prison Privatization Fueling the Prison Industrial
Complex, 51 WASHBURN L.J. 589, 599 (2012) ("Contrarily, in utilizing the services of private prison
corporations, governments have not only given up the responsibility to manage inmate populations, they
have also allowed the purpose of punishment to shift from its original public objectives to one of
profiteering." (citation omitted)).

180. Dolovich, supra note 174, at 237.
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with its own aesthetic and technique, a practice that has emerged in recent
decades as a catch-all mechanism for managing social ills."' 8 ' The prison
and the criminal justice system exist (at least in part) to perpetuate
themselves and to maintain a culture that views incarceration as an
essential component of the state and its survival.182

Criminal law scholars, criminologists, and penal reformers have, of
late, focused on the rise of private prisons, critiquing this trend as
corrupting the carceral system with private interests that are often opposed
to prisoners' and society's best interests.1 83 Further, by interjecting private
interests into the ostensibly public space of criminal punishment, 184

privatization of prisons, critics suggest, detracts from the Durkheimian or
quasi-Durkheimian expressive or ritualistic function of criminal law.' 85 As
Mary Sigler argues, "[t]he delegation of punishment through prison
privatization attenuates the meaning of punishment in a liberal state and
undermines the institution of criminal justice."l86 However, should these

181. Id. See also supra notes 28-29 and accompanying text.
182. Cf Wagner, supra note 130 ("By crediting rural prison towns with urban prisoners, the New

York Legislature is helping to postpone, for at least another decade, a democratic debate over the best
way to address crime, drugs and unemployment.").

183. See, e.g., CHARLES H. LOGAN, PRIVATE PRISONS: CONS AND PROS 45-48 (1990); Ira P.
Robbins, Privatization of Corrections: A Violation of U.S. Domestic Law, International Human Rights,
and Good Sense, 13 HUM. RTS. BRIEF 12, 12 (2006) ("Critics argue that as a matter of policy it is
inappropriate to operate prisons with a profit motive, which provides no incentive to reduce
overcrowding (especially if the company is paid on a per-prisoner basis), to consider alternatives to
incarceration, or to deal with the broader problems of criminal justice. On the contrary, critics assert
that the incentive would be to build more prisons and jails, which would be filled with more prisoners."
(footnote omitted)); Sharon Dolovich, State Punishments and Private Prisons, 55 DUKE L.J. 437, 441-
42 (2005) ("Incarceration is among the most severe and intrusive manifestations of power the state
exercises against its own citizens. When the state incarcerates, it strips offenders of their liberty and
dignity and consigns them for extended periods to conditions of severe regimentation and physical
vulnerability. Before seeking to ensure efficient incarceration, therefore, it must first be determined if
the particular penal practice at issue is even legitimate."); Clifford J. Rosky, Force, Inc.: The
Privatization of Punishment, Policing, and Military Force in Liberal States, 36 CONN. L. REv. 879
(2004) (detailing in depth the drawbacks of prison privatization).

184. For a critique of the public/private distinction in this context, see Levin, American Gangsters,
supra note 90, at 118 ("In some situations (perhaps even in most situations), we may be comfortable
with the private interests that are served (e.g., of the victim of an assault) or we may feel as though the
private interests are sufficiently representative of broader societal interests (e.g., we are all potential
victims). Because the public interest that the criminal law serves is simply a conglomeration of private
interests, the criminal law-like other ostensibly public institutions-can be both designed and
implemented in such a way as to have a substantial social and economic structuring effect, to skew the
balance of power heavily in favor of a given interest, or to marginalize and to delegitimize an opposing
interest.").

185. Mary Sigler, Private Prisons, Public Functions, and the Meanings of Punishment, 38 FLA.
ST. U.L. REV. 149, 151 (2010).
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concerns about troubling "private" incentives unrelated to theories of
punishment be cordoned off from discussions of "public" systems of
punishment and reserved only for discussion of private prisons or private
contracting?

What the Belgian-Dutch exchange and the potential global market in
prisons shows us so powerfully is the fallacy of the distinction between
markets, private action, and financial interests on the one hand and an
idealized criminal justice system on the other.187 Indeed, put more simply,
what this exchange demonstrates is that it need not take corporate actors or
private contractors in order to engineer a system of carceral institutions
designed in the interests of financial benefit. The Belgian-Dutch exchange
was decidedly public-nation states and not private entities drew up the
terms and facilitated the transfer of prisoners. But, as in other legal areas,
many governments faced with economic downturns have adopted the view
that governments should be "run like businesses" favoring efficiency over
other concerns for the public good.1 8

While Sigler's critique hones in on a major shortcoming of private
prisons, and while the suggestion of an explicitly identified market in
prisoners may rightly cause concern for many already wary of encroaching
prison privatization, this Part has argued that the targets of these criticisms
are already firmly entrenched in U.S. penal policy. Looking back at the
discussion of domestic prison transfers in Part III, supra, it is important to
recall that the public prison system and the laws that structure it have
already attenuated inmates from the community and the sort of idealized
liberalism suggested by Sigler.'" The specter of convict leasing discussed
in Part II, supra, may well haunt U.S. penal policy and the move to
privatize, but convict labor has become firmly entrenched in the public
prison infrastructure.

In short, the exchange of inmates as a market within the growing
space of the prison industrial complex represents a critical marriage of
private and public, an embodiment both of state violence and of its
relationship to the preservation of private markets.190 Under the banner of
the new penology, and coupled with the prevalent model of government as

187. Cf Kilgore, supra note 30 ("State-owned prisons and political agendas continue to lie at the
center of mass incarceration. The combined revenue of CCA and the GEO Group for 2012 was less
than half of the California state corrections budget.").

188. See Richard Michael Fischl, "Running the Government Like a Business ": Wisconsin and the
Assault on Workplace Democracy, 121 YALE L.J. ONLINE 39, 39-41 (2011).

189. Cf Sigler, supra note 185, at 151.
190. See supra note 181.
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business,'91 prisoners transferred throughout U.S. state and federal systems
change hands and homes not because of some societal quest for greater
rehabilitative or retributive effect but because of logistical and practical
concerns. Prisons must preserve public safety and employment. Perhaps
Belgium and the Netherlands, much like the United States, have embraced
a model of prisons as "factories with fences";' 92 however, instead of
inmates producing license plates (as in Justice Burger's vision), what we
are left with are states, societies, and communities often producing
punishment.

C. A MORE POSITIVE GLOSS?

It is worth noting that this Part, like the rest of this Article, has
generally treated the Belgian-Dutch exchange and any broader market that
it might portend through a critical lens.' 93 But, what if a market in prisoners
has social benefits? The framework presented in this Part explicitly treats
the market as a means of resource allocation and, in so doing, brings us
back to the economic analysis presented by Kontorovich and the political
economy of the prison. Kontorovich refers to the efficiency-based concept
of "the cheapest justice provider," finding some nations better suited to
trying (in the case of the Somali pirates) or punishing criminals. 94 If we
are concerned with the issues raised in this Article, is it possible that this
sort of "comparative advantage" in incarceration might still have an
upside?

What if Nation X proved to be exceptionally good at incarceration?
Imagine that for $10,000 a year, per prisoner, Nation X could guarantee a
recidivism rate that was seventy-five percent lower than any U.S. prison's.
In short, for a small fee, the United States could enhance the chances that
punishment would work and that incarceration would lead to the socially
desired outcome.1 95 If feasible, why would we not want a global division of
state-labor that would result in Nation X being responsible for reforming
U.S. deviants?

First, the positive gloss as represented by the Nation X hypothetical is
premised on a single theory of punishment (or at least a confined universe
of what we are looking for in incarceration). That is, recidivism rates are

191. See Fischi, supra note 188, at 39-41.
192. Burger, supra note 32.
193. But see supra note 170.
194. Kontorovich, supra note 4.
195. This outcome would vary depending on our theory of punishment-i.e., greater and more

proportional punishment; optimal deterrence; ctc.
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certainly important if we view prison as a rehabilitationist enterprise or
perhaps even from a general public safety perspective, but what if we are
retributivists? This response, however, may be more of a dodge than a
parry, as we could imagine an alternate hypothetical in which Nation X is
not only a model of rehabilitative excellence, with marked declines in
recidivism, but its prisons are also fiercely disciplinarian, satisfying the
public's desire for retribution. Indeed, we can imagine a nation that is
paragon of every theory of punishment or that somehow succeeds in
balancing a multiplicity of theoretical commitments. However, the further
afield we drift in constructing our optimal carceral nation, the less plausible
our hypothetical becomes, rendering that trade-offs between efficiency and
other values less clear than in the initial Nation X hypothetical.

Perhaps more importantly, returning to the discussion of the role of
punishment in the community, can Nation X actually socialize prisoners to
be good members of polity/Nation Y? This is a version of the hypotheticals
involving prisoner Bob offered above. In New York state,196 it may be that
we think that largely non-white, higher crime urban communities should
look more like Franklin, Malone, or Auburn, New York, so that these
distant carceral spaces will help shape better citizens who can reform their
hometowns. But such a scenario more closely resembles one community
policing and reforming another, rather than a single community policing
and punishing for its own internal reform. Criminal law generally may have
imperialist or culturally imperialist qualities, but this clear distinction
between the punishers and the punished would be an extreme example.

Additionally, what would such a system of criminal nations and
carceral nations do to the nation that becomes the punisher?19 ' It may be
that Nation X has a comparative advantage in punishing, but what happens
when Nation X becomes a nation of jailers? Further, what happens when
Nation Y ceases to punish its own criminals?

It may be that the expansion of such a market would serve the interests
of efficiency and ultimately increase public good by: (1) making

196. See supra notes 130-144, and accompanying text.
197. Perhaps the best analog here is to the psychological or social impact on an executioner. On

the one hand, it is conceivable that the executioner would become more morally conscious and
convinced of the importance of doing good as a result of her job. On the other hand, studies suggest that
executioners often experience trauma and psychological issues as a result of their function in carrying
out punishment. See generally Lauren M. De Lilly, Note, "Antithetical to Human Dignity ": Secondary
Trauma, Evolving Standards of Decency, and the Unconstitutional Consequences of State-Sanctioned
Executions, 23 S. CAL. INTERDISc. L.J. 107, 123 (2014) (noting, inter alia, that "secondary trauma is
prevalent among those who carry out executions").
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punishment more successful (using whichever metric or theory we might
prefer to gauge success); (2) freeing up resources for other social programs
or decreasing the amount of tax revenue that governments must raise; or (3)
preventing other, less desirable means of addressing declining prison
populations (e.g., criminalizing more previously lawful conduct or
increasing the duration of prison sentences).' 98 However, as this Article
contends, these potential benefits bear with them a range of costs and
collateral consequences that would unmoor criminal punishment further
from its theoretical justifications and from its accepted place in liberal
democratic societies.

V. CONCLUSION

The view of incarceration that I suggest the global prison market
ultimately implicates is one that is increasingly detached from theories of
retributivism, deterrence, or rehabilitation. Rather, as scholars of the new
penology suggest, the critical paradigm is one of incapacitation.199

However, as I have argued, what makes the global prison market so
unnerving is not simply that it is rooted in a segregationist mentality that
looks to banishment and extraterritorial punishment as a mechanism for
avoiding the economically and morally costly externalities of mass
incarceration.200 Instead, it is that incarceration and incapacitation have
increasingly become inextricable from the function of the state and from
the essential stability of global markets.

We no longer need jails only so that a community might discipline its
members and protect itself by excluding those who have sinned; rather, in
parts of the United States and in the nascent global prison market,
incarceration has become almost inextricable from governance. In
maintaining stable domestic economies, the prison has replaced the factory,
and the inmate has replaced the steel and the automobile. Communities

198. See supra note 170. As noted above, there has been no suggestion first and third potential
benefits identified here (i.e., more effective punishment and preventing a push to incarcerate more
individuals to fill empty prison).

199. See, e.g., GARLAND, PUNISHMENT AND MODERN SOCIETY, supra note 11; Dolovich, supra

note 48; Feeley & Simon, supra note 172, at 463.
200. The Belgian-Dutch exchange lacks a number of the characteristics of banishment, and, as

discussed at length above, the impetus for the exchange was not punitive banishment. Indeed, this is one
of the factors that helps distinguish the Belgian-Dutch exchange from historical prison colony
arrangements. Nevertheless, in order to contextualize the potential market in inmates in the context of
contemporary trends in criminal punishment, it is worth noting that banishment has resurfaced as a form
of punishment in a number of U.S. cities. See Katherine Beckett & Steve Herbert, Penal Boundaries:
Banishment and the Expansion of Punishment, 35 LAW & Soc. INQUIRY 1, 5-9 (2010).
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across the United States have come to rely upon the carceral system both to
employ their members and also to define what it means to be an
"American" and a functional member of the polity.201 In short, the global
prison market embodies Foucault's concept of the state as purveyor of
security and governance through control of bodies,202 but as we look at
Northern Europe and then back to the prison-dependent communities of
Leavenworth, Kansas, Huntsville, Texas, or Malone, New York, it becomes
difficult to identify whose security is being preserved and where to draw
the lines between morality, economic necessity, and perhaps simply the
runaway train of political inertia.

201. See, e.g., Beveridge, supra note 130; Wagner, supra note 130.
202. See, e.g., FOUCAULT, supra note 72, at 110 ("The state of government, which essentially

bears on the population and calls upon and employs economic knowledge as an instrument, would
correspond to a society controlled by apparatuses of society"); id. at 328 ("So, it seems to me that the
object of police is everything from being to well-being, everything that may produce this well-being

beyond being, and in such a way that the well-being of individuals is the state's strength.").

554


