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INTEREST OF THE

COLORADO MUNICIPAL LEAGUE

The C o lo ra d o  M u n ic ip a l  League i s  a n o n - p r o f i t  a s s o c i a t i o n  

o f  228  c i t i e s  and towns l o c a t e d  t h r o u g h o u t  t h e  s t a t e  o f  C o lo ra d o .

Over  th e  y e a r s ,  th e  C o lo ra d o  Supreme C o u r t  has d e c id e d  a number o f  

cases i n v o l v i n g  t h e  j u r i s d i c t i o n  o f  t h e  P u b l i c  U t i l i t i e s  Commission  

( P . U . C . )  o v e r  v a r i o u s  m u n i c ip a l  s e r v i c e s  p r o v id e d  w i t h i n  and o u t s i d e  

m u n ic ip a l  b o u n d a r ie s .  A t  l e a s t  two c o n s i s t e n t  r u l e s  e v o lv e d  from  

th e s e  c a s e s .  F i r s t ,  A r t i c l e  V , S e c t i o n  35 o f  t h e  C o lo ra d o  C o n s t i t u ­

t i o n  p r o h i b i t s  th e  P . U . C .  f rom  e x e r c i s i n g  j u r i s d i c t i o n  o v e r  r a t e s  and 

s e r v i c e s  p r o v id e d  by a m u n i c i p a l i t y  w i t h i n  i t s  b o u n d a r ie s .  Town o f  

Holyoke v .  S m i t h , 75 C o lo .  2 8 6 ,  226 P. 158 ( 1 9 2 4 ) .  Second, A r t i c l e  V,  

S e c t io n  35 o f  t h e  C o lo ra d o  C o n s t i t u t i o n  p r o h i b i t s  th e  P .U .C .  from  

e x e r c i s i n g  j u r i s d i c t i o n  o v e r  m u n i c ip a l  w a t e r  r a t e s  charged  customers  

l o c a t e d  o u t s i d e  t h e  m u n i c i p a l i t y ' s  b o u n d a r ie s ,  and i t  p r o h i b i t s  th e  

P .U .C .  f rom  e x e r c i s i n g  j u r i s d i c t i o n  o v e r  m u n ic ip a l  w a t e r  o r  sewer  

improvements l o c a t e d  i n s i d e  o r  o u t s i d e  t h e  m u n i c i p a l i t y ' s  b o u n d a r ie s .  

Thorn ton  v .  P u b l i c  U t i l i t i e s  Com mission, 157 C o lo .  1 8 8 ,  402 P .2 d  194 

( 1 9 6 5 ) ;  a n d ,  Englewood v .  D e n v e r , 123 C o lo .  2 9 0 ,  229 P .2 d  667 ( 1 9 5 1 ) .

The i n s t a n t  case  s q u a r e l y  p r e s e n t s  t o  th e  C o u r t  a n o th e r  

a s p ec t  o f  t h e  P .U . C .  j u r i s d i c t i o n a l  c o n t r o v e r s y :  w h e t h e r ,  under  A r t i c l e  V, 

S e c t io n  35 o f  t h e  C o lo ra d o  C o n s t i t u t i o n ,  t h e  P .U .C .  may c o n s t i t u t i o n a l l y  

e x e r c i s e  j u r i s d i c t i o n  o v e r  e l e c t r i c  r a t e s  charged  by a m u n i c i p a l i t y  to  

customers r e s i d i n g  o u t s i d e  i t s  b o u n d a r ie s .  W h i le  a p p r o x i m a t e ly  16 C o lo ­

rado m u n i c i p a l i t i e s  p r o v i d e  e l e c t r i c  a n d / o r  gas s e r v i c e s  o u t s i d e  t h e i r  

b o u n d a r ie s ,  numerous m u n i c i p a l i t i e s  p r o v i d e  o u t s i d e  w a t e r  and sewer s e r v i c e .  

A 1977 s u rv e y  o f  t h e  L e a g u e 's  member m u n i c i p a l i t i e s  i n d i c a t e s  t h a t  a p p r o x i -
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m a t e l y  70% o f  th e  m u n i c i p a l i t i e s  re s p o n d in g  t o  t h e  s u rv e y  p r o v id e d  some 

degree  o f  w a t e r  s e r v i c e  o u t s i d e  t h e i r  b o u n d a r ie s ,  and a p p r o x i m a t e l y  45% 

o f  t h e  r e s p o n d in g  m u n i c i p a l i t i e s  p r o v id e d  some degree  o f  sewer s e r v i c e  

o u t s i d e  t h e i r  b o u n d a r ie s .

Because a d e c i s i o n  in  t h i s  case i s  l i k e l y  t o  c o n s i d e r  e a r l i e r  

d e c is io n s  o f  t h e  C o u r t  w i t h  r e s p e c t  t o  w a t e r  and sewer s e r v i c e s  i n  p a r t i ­

c u l a r ,  and because t h e  C o u r t ' s  d e c i s i o n  may a f f e c t  t h e  scope o f  p r o t e c ­

t i o n  a f f o r d e d  m u n i c i p a l i t i e s  by A r t i c l e  V , S e c t io n  35 o f  th e  C o lo rado  

C o n s t i t u t i o n ,  t h e  is s u e s  p r e s e n t e d  h e r e i n  a r e  o f  p a r t i c u l a r  concern t o  th e  

League and i t s  member m u n i c i p a l i t i e s .

STATEMENT OF THE ISSUES

The League adopts  t h e  s t a t e m e n t  o f  t h e  is s u e s  a p p e a r in g  i n  th e  

b r i e f  o f  t h e  P l a i n t i f f - A p p e l l e e  C i t y  o f  L o v e la n d .  The L e a g u e 's  b r i e f  i s  

d i r e c t e d  s o l e l y  t o  t h e  c o n s t i t u t i o n a l  i s s u e  p r e s e n t e d  by t h i s  case as 

i n d i c a t e d  i n  t h e  L e a g u e 's  summary o f  a rgum ent  and a rgu m ent .

STATEMENT OF THE CASE

The League adopts  t h e  s t a t e m e n t  o f  th e  case a p p e a r in g  in  th e  

b r i e f  o f  t h e  P l a i n t i f f - A p p e l l e e  C i t y  o f  L o v e la n d .

SUMMARY OF THE ARGUMENT

A r t i c l e  V , S e c t i o n  35 o f  t h e  C o lo ra d o  C o n s t i t u t i o n  P r o h i b i t s  

The C o lo rado  P u b l i c  U t i l i t i e s  Commission From E x e r c i s i n g  J u r i s d i c t i o n  Over  

A M u n i c i p a l i t y  In  S e t t i n g  Rates Fo r  E l e c t r i c  S e r v ic e s  P ro v id e d  O u ts id e  

I t s  M u n ic ip a l  B o u n d a r ie s .
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ARGUMENT

ARTICLE V ,  SECTION 35 OF THE COLORADO CONSTITUTION PROHIBITS THE COLORADO 

PUBLIC U T IL IT I E S  COMMISSION FROM EXERCISING JURISDICTION OVER A MUNIC I­

PALITY IN SETTING RATES FOR ELECTRIC SERVICES PROVIDED OUTSIDE ITS MUNI­

CIPAL BOUNDARIES.

A r t i c l e  V , S e c t io n  35 o f  t h e  C o lo rado  C o n s t i t u t i o n  r e a d s ,  i n  f u l l ,  

as f o l l o w s :

"The g e n e r a l  assem bly  s h a l l  n o t  d e l e g a t e  t o  any s p e c i a l  
com m iss ion ,  p r i v a t e  c o r p o r a t i o n  o r  a s s o c i a t i o n ,  any power  
t o  make, s u p e r v i s e  o r  i n t e r f e r e  w i t h  any m u n ic ip a l  im p ro v e ­
m e n t ,  money, p r o p e r t y  o r  e f f e c t s ,  w h e th e r  h e ld  in  t r u s t  
o r  o t h e r w i s e ,  o r  t o  l e v y  t a x e s  o r  p e r f o r m  any m u n ic ip a l  
f u n c t i o n  w h a t e v e r . "

The q u e s t io n  p r e s e n t e d  t o  t h i s  C o u r t  i s  w h e th e r  t h e  a b o v e -q u o te d  c o n s t i t u ­

t i o n a l  lan gu age  p r o h i b i t s  t h e  P .U . C .  f rom  e x e r c i s i n g  j u r i s d i c t i o n  o v e r  a 

m u n i c i p a l i t y  in  e s t a b l i s h i n g  r a t e s  f o r  e l e c t r i c  s e r v i c e s  p r o v id e d  o u t s i d e  

i t s  m u n ic ip a l  b o u n d a r ie s .  Under t h e  a b o v e -q u o te d  la n g u a g e ,  t h e  P .U .C .  i s  

a " s p e c i a l  com m iss ion" .  Town o f  H o lyoke  v .  S m i t h , 75 C o lo .  2 8 6 ,  226 P. 158 

( 1 9 2 4 ) ;  P eop le  v .  C i t y  o f  L o v e l a n d , 76 C o lo .  1 8 8 ,  230 P. 399 ( 1 9 2 4 ) ;  

Englewood v .  D e n v e r , 123 C o lo .  2 9 0 ,  229 P .2 d  667 ( 1 9 5 1 ) ;  an d ,  T h orn ton  v .  

P u b l ic  U t i l i t i e s  Commission, 157 C o lo .  1 8 8 ,  402 P .2 d  194 ( 1 9 6 5 ) .  See 

M i lh e im  v .  M o f f a t  Tunnel Im provement D i s t r i c t , 72 C o lo .  2 6 8 ,  211 P. 649  

( 1 9 2 2 ) .  The o p e r a t i o n  o f  an e l e c t r i c  l i g h t  p l a n t  by a m u n i c i p a l i t y  i s  a 

m u n ic ip a l  f u n c t i o n  w i t h i n  t h e  meaning o f  th e  a b o v e -q u o te d  la n g u a g e .  Town 

o f  Ho lyoke  v .  S m i t h , s u p r a . And, t h e  f i x i n g  o f  r a t e s  t o  be charged  by an 

e l e c t r i c  p l a n t  owned and o p e r a t e d  by a m u n i c i p a l i t y  i s  th e  p e r fo rm an ce  o f  

a m u n ic ip a l  f u n c t i o n .  Town o f  H o lyoke  v .  S m i t h , s u p r a . Thus ,  i t  seems 

a p p a re n t  t h a t  t h e  lan gu age  o f  A r t i c l e  V, S e c t io n  35 o f  th e  C o lo rado  C o n s t i ­

t u t i o n  p r o h i b i t s  t h e  P .U . C .  from  e x e r c i s i n g  j u r i s d i c t i o n  o v e r  a m u n i c i p a l i t y  

in s e t t i n g  r a t e s  f o r  e l e c t r i c  s e r v i c e s  p r o v id e d  o u t s i d e  i t s  m u n ic ip a l  

bo u n d ar ies .
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The P .U . C .  and Amicus C o lo ra do  R ura l  E l e c t r i c  A s s o c i a t i o n ,  

how ever ,  a rgu e  o t h e r w i s e - - p o i n t i n g  t o  a s e r i e s  o f  cases w h ic h ,  t h e y  a r g u e ,  

s tan d  f o r  t h e  p r o p o s i t i o n  t h a t  A r t i c l e  V , S e c t io n  35 does no t  p r e v e n t  th e  

P .U .C .  f rom  r e g u l a t i n g  r a t e s  charged  by m u n i c i p a l i t i e s  f o r  o u t s i d e  e l e c t r i c  

s e r v i c e .  N e i t h e r  t h e  P .U .C .  n o r  th e  Amicus C o lo ra do  Rura l E l e c t r i c  A s s o c ia ­

t i o n ,  h o w ever ,  c h a l l e n g e  t h e  h o l d i n g  o f  Town o f  Ho lyoke v ,  S m i t h , s u p r a , 

t h a t  t h e  P .U .C  la c k s  j u r i s d i c t i o n  under  A r t i c l e  V , S e c t io n  35 t o  r e g u l a t e  

m u n i c i p a l l y  owned and o p e r a t e d  e l e c t r i c  u t i l i t i e s  w i t h  r e s p e c t  t o  s e r v i c e  

p r o v id e d  and r a t e s  ch arged  t o  customers  w i t h i n  th e  t e r r i t o r i a l  b o u n d ar ies  

o f  t h e  m u n i c i p a l i t y .  T h u s ,  bo th  a p p a r e n t l y  i n t e r p r e t  t h e  language  o f  

A r t i c l e  V ,  S e c t i o n  35 as c o n t a i n i n g  a s u b t l e  d i s t i n c t i o n  between m u n ic ip a l  

s e r v ic e s  p r o v id e d  i n s i d e  and o u t s i d e  m u n ic ip a l  b o u n d a r i e s - - a s  p e r m i t t i n g  

P .U .C .  i n t e r f e r e n c e  w i t h  m u n ic ip a l  f u n c t i o n s  t o  th e  e x t e n t  th e  f u n c t i o n s  

are  e x e r c i s e d  w i t h i n  m u n ic ip a l  b o u n d a r ie s ,  b u t  p r o h i b i t i n g  such i n t e r f e r e n c e  

to  th e  e x t e n t  th e  f u n c t i o n s  a r e  e x e r c i s e d  o u t s i d e  m u n ic ip a l  b o u n d a r ie s .

On i t s  f a c e ,  how ever ,  t h e  la n g u ag e  o f  A r t i c l e  V , S e c t io n  35 p e r m i ts  no such 

d i s t i n c t i o n .  Where th e  lan gu age  o f  a c o n s t i t u t i o n a l  p r o v i s i o n  i s  p l a i n  and 

th e  words c r e a t e  no a b s u r d i t y ,  t h e  p r o v i s i o n  must be e n f o r c e d  as w r i t t e n  

and t h e  c o u r t s  must presume t h a t  th e  p e o p le  in t e n d e d  what  t h e y  s a i d :

" T h is  i s  a fu nd am e nta l  p r i n c i p l e  o f  American c o n s t i t u t i o n a l
l a w ____[T ] h e  c o n s t i t u t i o n  i s  t h e  solemn f i n a l  e x e r c i s e  o f  th e
s o v e r e i g n t y  which be longs  t o  th e  P eop le  o f  t h e  S t a t e  o f  C o lo ­
r a d o .  N e i t h e r  e x e c u t i v e  o r d e r ,  n o r  l e g i s l a t i v e  e n a c tm e n t ,  
n o r  j u d i c i a l  d e c i s i o n  can be p e r m i t t e d  t o  r e n d e r  f u t i l e  t h i s  
e x p re s s e d  w i l l  o f  t h e  P e o p l e . "  C o lo ra d o  S t a t e  C i v i l  S e r v ic e

Employees v .  L o v e , 167 C o lo .  4 3 6 ,  4 4 7 ,  448 P .2 d  624 ( 1 9 2 8 ) .  See In  Re 

I n t e r r o g a t o r y  HJR 1 0 1 1 , 177 C o lo .  2 1 5 ,  2 1 7 ,  493 P .2 d  346 ( 1 9 7 2 ) ;  and,  

Four-C ounty  M e t r o p o l i t a n  C a p i t a l  Im provement D i s t r i c t  v ,  Board o f  County  

Commissioners o f  Adams C o u n ty , 149 C o lo .  2 8 4 ,  3 1 0 ,  369 P .2d  67 ( 1 9 6 2 ) .

The arguments  p r e s e n t e d  by t h e  P .U .C .  and Amicus E l e c t r i c  A s s o c ia ­

t io n  in  s u p p o r t  o f  an exem pt io n  from  A r t i c l e  V , S e c t io n  35 f o r  P .U .C ,  r e g u -
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l a t i o n  o f  m u n i c i p a l l y  owned e l e c t r i c  u t i l i t i e s  w i t h  r e s p e c t  t o  o u t s i d e  s e r ­

v ic e s  r e s t  upon a l i n e  o f  cases b e g in n in g  w i t h  Town o f  H o lyoke v .  S m i t h , 

s u p r a , and c o n t i n u i n g  th ro u g h  C i t y  o f  Lamar v .  Town o f  W i l e y , 80 C o lo .  18 ,  

248 P. 1009 ( 1 9 2 6 ) ;  D enver  v .  P u b l i c  U t i l i t i e s  Commission, 181 C o lo .  38 ,

507 P .2 d  871 ( 1 9 7 3 ) ;  a n d ,  K .C .  E l e c t r i c  A s s o c i a t i o n  v .  P u b l i c  U t i l i t i e s

Commission, ______ C o lo .  _______ , 550 P .2 d  871 ( 1 9 7 6 ) .  A c lo s e  a n a l y s i s  o f

th e s e  c a s e s ,  ho w ever ,  r e a d  in  c o n j u n c t i o n  w i t h  th e  language  o f  A r t i c l e  V,  

S e c t io n  35 and o t h e r  cases d e c id e d  d i r e c t l y  on t h e  c o n s t i t u t i o n a l  p r o v i ­

s i o n ,  does n o t  s u p p o r t  t h e  exem pt io n  s o u g h t .

Town o f  H o ly o ke  v .  S m i t h , s u p r a , i s  th e  f i r s t  case i n  which th e  

C olo rado  Supreme C o u r t  d i r e c t l y  c o n s id e r e d  t h e  a p p l i c a t i o n  o f  A r t i c l e  V, 

S e c t io n  35 lan gu age  t o  P .U .C .  r e g u l a t i o n  o f  m u n ic ip a l  s e r v i c e s .  The C o u r t  

conc luded t h a t  A r t i c l e  V ,  S e c t io n  35 p r o h i b i t e d  t h e  P .U .C .  from  e x e r c i s i n g  

j u r i s d i c t i o n  o v e r  e l e c t r i c  r a t e s  charged  by t h e  Town t o  i t s  c i t i z e n s .  The 

l a t t e r  p a r t  o f  th e  C o u r t ' s  o p in i o n  in  H o lyoke  does c o n t a i n  p o l i c y  language  

h e a v i l y  r e l i e d  upon by t h e  P .U .C .  and Amicus E l e c t r i c  A s s o c i a t i o n - ­

language s t a t i n g  t h a t  t h e  o n ly  p a r t i e s  a f f e c t e d  by th e  e l e c t r i c  r a t e s  

were t h e  Town and i t s  c i t i z e n s  and ,  s in c e  th e  Town's  government i s  chosen 

by i t s  c i t i z e n s ,  t h e y  need no p r o t e c t i o n  o f  an o u t s i d e  body. T h is  la n g u a g e ,  

however ,  was in t e n d e d  t o  j u s t i f y  t h e  r e s u l t  reac hed  by th e  C o u r t  on a l t e r ­

n a t i v e  n o n - c o n s t i t u t i o n a l  g rounds .  The C o u r t  reasoned t h a t  t h e r e  would be 

no p o l i c e  power j u s t i f i c a t i o n  f o r  l e g i s l a t i v e  c o n t r o l  o v e r  m u n ic ip a l  o p e r a ­

t i o n  o f  a power p l a n t  because o f  t h e  p o l i t i c a l  c o n t r o l  which co u ld  be e x e r ­

c is e d  by t h e  r e s i d e n t s  o f  th e  m u n i c i p a l i t y .  The C o u r t ' s  c o n c lu s io n  p o in t s  

out t h a t  i t s  c o n s t i t u t i o n a l l y - b a s e d  A r t i c l e  V , S e c t io n  35 d is c u s s io n  was 

not r e l a t e d  t o  i t s  p o l i c e  pow er ,  p o l i c y  c o n s i d e r a t i o n s :

" I t  i s  c l e a r  t h a t  i f  t h e  a c t  be c o n s t ru e d  as g i v i n g  th e  
P u b l i c  U t i l i t i e s  Commission t h e  r i g h t  t o  f i x  th e  r a t e s  
i n  t h i s  c a s e ,  i t  would  t o  t h a t  e x t e n t  be i n v a l i d ,  because  
in  v i o l a t i o n  o f  t h e  s e c t i o n  o f  th e  C o n s t i t u t i o n  above  
d is c u s s e d  ( A r t i c l e  V , S e c t io n  3 5 ) .
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M o r e o v e r , i t  i s  b e in g  m a n i f e s t  t h a t  t h e  f i x i n g  o f  
r a t e s  t o  be ch arged  by th e  town o f  Ho lyoke  f o r  e l e c t r i c  
c u r r e n t  i s  n o t  an e x e r c i s e  o f  t h e  p o l i c e  pow er ,  i t  would  
seem t h a t  t h e  P u b l i c  U t i l i t i e s  Commission would  have no 
a u t h o r i t y  i n  t h e  p r e m is e s ,  even were t h e r e  no s p e c i f i c  
c o n s t i t u t i o n a l  p r o v i s i o n s  i n v o l v e d ."  Town o f  H o lyoke  v .  S m i t h ,

s u p r a , 226  P. a t  162 .

S h o r t l y  a f t e r  t h e  H o lyoke  d e c i s i o n  was announced, P eop le  v .  C i t y  

o f  L o v e l a n d , 76 C o lo .  1 8 8 ,  230 P. 399 ( 1 9 2 4 )  d e te r m in e d  t h a t  t h e  P .U .C .  

l a c k e d  j u r i s d i c t i o n  under  t h e  lan gu age  o f  A r t i c l e  V , S e c t io n  3 5 ,  t o  p r e v e n t  

th e  C i t y  f rom  c o n s t r u c t i n g  a m u n i c ip a l  e l e c t r i c  p l a n t .  T h e . C o u r t  conc luded  

a g a in  t h a t  t h e  P .U . C .  was a s p e c i a l  commission w i t h i n  t h e  lan gu age  o f  

A r t i c l e  V ,  S e c t i o n  35 :

" T h a t  f a c t  b e in g  e s t a b l i s h e d ,  i t  f o l l o w s  t h a t  any a t t e m p t  by 
t h e  Commission ' t o  i n t e r f e r e  w i t h  any m u n ic ip a l  im provem ent ,  
money, p r o p e r t y  o r  e f f e c t s '  was p r o h i b i t e d .  An a t t e m p t  by 
th e  L e g i s l a t u r e  t o  g r a n t  t o  t h e  U t i l i t i e s  Commission any 
power which i t  i s  thus  p r o h i b i t e d  from  e x e r c i s i n g  i s  f u t i l e . "

Peop le  v .  C i t y  o f  L o v e l a n d , s u p r a , 230 P. a t  40 0 .

The n e x t  case o f  im p o r ta n c e  i s  C i t y  o f  Lamar v .  Town o f  W i l e y , 

s u p r a . W h i le  t h e  Lamar case i n v o l v e d  f a c t s  which s h o u ld  have co m p e l led  

a th orou gh  d i s c u s s io n  o f  A r t i c l e  V, S e c t io n  3 5 ,  i t  cannot  be v iewed as a 

d e c is io n  i n t e r p r e t i n g  t h a t  c o n s t i t u t i o n a l  la n g u a g e .  In  Lam ar , th e  C o u r t  

r e s o lv e d  on p o l i c y  grounds th e  q u e s t io n  o f  w h e th e r  th e  P .U .C .  had j u r i s ­

d i c t i o n  t o  r e g u l a t e  r a t e s  charged  by a m u n i c i p a l l y  owned and o p e r a te d  

e l e c t r i c  u t i l i t y  t o  customers  l o c a t e d  o u t s i d e  th e  m u n i c i p a l i t y ' s  b o u n d a r ie s .  

The C o u r t  i n d i c a t e d  t h a t  i t  was n e c e s s a r y  t o  g iv e  th e  P .U .C .  j u r i s d i c t i o n ,  

t h a t  o u t s i d e  consumers "s h o u ld  be p r o t e c t e d  by a s t a t e  com m iss ion ."

C i t y  o f  Lamar v .  Town o f  W i l e y , s u p r a , 248 P, a t  1010 .  The c l o s e s t  th e  

Court  came t o  d i r e c t l y  a d d r e s s in g  th e  l i m i t a t i o n  o f  A r t i c l e  V , S e c t io n  35 

was th ro u g h  r e f e r e n c e s  t o  th e  Ho lyoke  o p i n i o n .  These r e f e r e n c e s ,  however ,  

cannot be c o n s id e r e d  i n t e r p r e t i v e  o f  A r t i c l e  V , S e c t io n  35 s in c e  th e  C o u r t  

in  Lamar r e f e r r e d  o n l y  t o  t h a t  p o r t i o n  o f  th e  Holyoke o p in io n  which d iscussed
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( i n  d ic tu m )  w h e th e r  t h e  s t a t e ,  in  th e  e x e r c i s e  o f  i t s  p o l i c e  power, co u ld  

j u s t i f y  r e g u l a t i n g  m u n ic ip a l  u t i l i t y  r a t e s  in  th e  absence o f  an a p p l i c a b l e  

c o n s t i t u t i o n a l  p r o v i s i o n .

The e x t e n t  t o  which th e  Lamar C o u r t  o v e r lo o k e d  th e  c o n s t i t u ­

t i o n a l  mandate o f  A r t i c l e  V , S e c t io n  35 i s  r e v e a l e d  by th e  f o l l o w i n g  

s t a t e m e n t  o f  t h e  C o u r t :

"When a m u n i c i p a l i t y ,  w h e th e r  in  i t s  o p e r a t i o n  o f  i t s  
own p u b l i c  u t i l i t y  i t  a c ts  in  i t s  m u n ic ip a l  o r  governmen­
t a l ,  o r  in  i t s  p r o p r i e t a r y ,  o r  q u as i  p u b l i c ,  c a p a c i t y ,  o r  
p a r t l y  i n  one and p a r t l y  in  t h e  o t h e r ,  and as such 
f u r n i s h e s  p u b l i c  s e r v i c e  t o  i t s  own c i t i z e n s ,  and in  
c o n n e c t io n  t h e r e w i t h  s u p p l i e s  i t s  p ro d u c ts  t o  consumers o u t ­
s i d e  o f  i t s  own t e r r i t o r i a l  b o u n d a r ie s ,  th e  f u n c t i o n  i t  
t h e r e b y  p e r f o r m s , w h a t e v e r  i t s  n a t u r e  may b e , in  s u p p ly in g  
o u t s i d e  consumers w i t h  a p u b l i c  u t i l i t y ,  i s  and sh ou ld  
be a t t e n d e d  w i t h  t h e  same c o n d i t i o n s ,  and be s u b j e c t  to  
t h e  same c o n t r o l  and s u p e r v i s i o n ,  t h a t  a p p ly  t o  a p r i v a t e  
p u b l i c  u t i l i t y  owner who f u r n i s h e s  l i k e  s e r v ic e , ,  C i t y  o f  Lamar

v .  Town o f  W i l e y , s u p r a , 248 P. a t  1010 .  (Emphasis a d d e d . )  In  v ie w  o f

A r t i c l e  V ,  S e c t io n  3 5 's  p r o h i b i t i o n  a g a i n s t  any s p e c i a l  commission b e in g

d e le g a t e d  t h e  power t o  p e r fo r m  "any m u n ic ip a l  f u n c t i o n  w h a t e v e r " ,  th e

Lamar o p in i o n  o v e r lo o k s  t h e  mandate o f  th e  p e o p le  as e x p re s s e d  in  th e

C o n s t i t u t i o n  and s u b s t i t u t e s  a p o l i c y  judgm ent  t h e r e f o r .

The n e x t  r e l e v a n t  case d e c id e d  by th e  C o u r t  was Englewood v .

D e n v e r , s u p r a . In  t h e  Englewood o p i n i o n ,  th e  C o u r t  d i r e c t l y  c o n s id e r e d

(as t h e  Lamar c o u r t  d i d  n o t )  th e  lan gu age  o f  A r t i c l e  V, S e c t io n  3 5 ,  and

conc luded  t h a t  t h i s  c o n s t i t u t i o n a l  language  p r o h i b i t e d  th e  P .U -C .  from

e x e r c i s i n g  j u r i s d i c t i o n  o v e r  th e  r a t e s  charged  by Denver  to  customers

l o c a t e d  o u t s i d e  i t s  b o u n d a r ie s .  The C o u r t  d i s t i n g u i s h e d  t h e  Lamar o p in io n

" I t  i s  contended by counsel f o r  Englewood t h a t  th e  case o f  
C i t y  o f  Lamar v .  Town o f  W i l e y , 80 C o lo ,  18 ,  248 Pac. 10 0 9 ,  i s  
he re  c o n t r o l l i n g  in  a l l  r e s p e c t s .  W ith  t h i s  c o n t e n t i o n  we 
cannot  a g r e e ,  because in  t h a t  case t h e  c i t y  o f  Lamar had^ 
in vo k ed  th e  j u r i s d i c t i o n  o r  c o n t r o l  o f  th e  P u b l i c  U t i l i t i e s  
Commission and th e  q u e s t io n  o f  w h e th e r  Lamar was a p u b l i c  
u t i l i t y  in  f u r n i s h i n g  e l e c t r i c i t y  beyond i t s  b o r d e r  was no t  
an i s s u e ,  w h i l e  in  th e  p r e s e n t  c a s e ,  Denver has c o n s i s t e n t l y  
h e ld  i t s e l f  f r e e  from  subm iss ion  t o  s u p e r v i s i o n  and c o n t r o l
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o f  i t s  u t i l i t i e s  o p e r a t i o n s ,  i n c l u d i n g  th e  s u p p ly in g  o f  

w a t e r  t o  consumers beyond i t s  t e r r i t o r i a l  l i m i t s .  F u r t h e r ,  
t h e  Lamar case i n v o l v e d  th e  f u r n i s h i n g  o f  e l e c t r i c  c u r r e n t  
t o  t h e  n e ig h b o r in g  town o f  W i l e y .  W h i le  we do no t  pause to  
e x p l o r e  t h e  f i e l d  o f  d i s t i n c t i o n  between s u p p ly in g  w a t e r  
and t h a t  o f  s u p p ly in g  e l e c t r i c  c u r r e n t ,  i t  may be s a id  t h a t  
a g r e a t  d i s t i n c t i o n  would  be found to  e x i s t .  A n o th e r  C o lo ­
rado  case  f r e q u e n t l y  c i t e d  by counsel i s  t h a t  o f  Town o f  
H olyoke  v .  S m i t h , 75 C o lo .  2 8 6 ,  226 Pac, 1 5 8 ,  in  which th e  
m u n i c i p a l i t y  r e s i s t e d  th e  c o n t r o l  o f  th e  P u b l i c  U t i l i t i e s  
Commission on t h e  ground t h a t  S e c t io n  35 o f  A r t i c l e  V o f  
th e  C o lo ra d o  C o n s t i t u t i o n  p r o h i b i t e d  s u p e r v i s i o n  o r  i n t e r ­
f e r e n c e  w i t h  m u n ic ip a l  p r o p e r t y  t o  t h e  end t h a t  th e  P u b l i c  
U t i l i t i e s  Commission d i d  n o t  have j u r i s d i c t i o n  o v e r  th e  
i n t e r n a l  r a t e s  o f  a m u n i c i p a l l y  owned e l e c t r i c  p l a n t ,  and 
t h i s  c o u r t  s u s t a in e d  t h a t  c o n t e n t i o n , "  E n g le w o o d ,v ,  D e n v e r , supra

123 C o lo ,  a t  2 9 6 .  More i m p o r t a n t l y ,  t h e  Englewood C o u r t  c o n s id e r e d

i t s e l f  bound by t h e  lan gu age  o f  A r t i c l e  V , S e c t io n  35 once i t  d e te rm in e d

t h a t  D e n v e r 's  excess w a t e r  was h e ld  as m u n ic ip a l  p r o p e r t y .  The C o u r t  s t a t e d

"We f i n d ,  and so d e t e r m i n e ,  t h a t  Denver  ho lds  such w a t e r  
as i s  n o t  needed by i t  f o r  im m ed ia te  use in  i t s  p r o p r i e t a r y  
c a p a c i t y ,  i n  which i t  has a w e l l  d e f i n e d  p r o p e r t y  r i g h t ;  
and S e c t io n  35 o f  A r t i c l e  V o f  th e  C o lo ra d o  C o n s t i t u t i o n ,  
s u p r a ,  w i t h h o l d s  from  t h e  l e g i s l a t u r e  a l l  power t o  d e d i c a t e  
t o  any commission any s u p e r v i s i o n  o f  t h i s  p r o p e r t y  r i g h t ,  
thus  p r e c l u d i n g  any j u r i s d i c t i o n  o f  th e  P u b l i c  U t i l i t i e s  
Com m ission ."  Englewood v .  D e n v e r , s u p r a , 123 C o lo ,  a t  3 0 0 ,  301 .

The C o u r t ' s  d e c i s i o n  in  Englewood was c o n s id e r e d  d e t e r m i n a t i v e  in  C i t y

o f  C o lo ra d o  S p r in g s  v .  P u b l i c  U t i l i t i e s  Commission, 126 C o lo ,  2 6 5 ,  248 P .2d

311 ( 1 9 5 2 ) ,  where  th e  C o u r t  d e c id e d  t h a t  o u t s i d e  w a t e r  s e r v i c e s  p r o v id e d

by C o lo ra d o  S p r in g s  were n o t  s u b j e c t  t o  P .U .C .  j u r i s d i c t i o n .  See P a r r i s h  v .

P u b l i c  U t i l i t i e s  Commission, 134 C o lo ,  1 9 2 ,  301 P .2 d  343 ( 1 9 5 6 ) ,

An a t te m p te d  a s s e r t i o n  o f  P .U .C .  j u r i s d i c t i o n  o v e r  m u n i c i p a l l y -

owned u t i l i t i e s  was a g a in  r e j e c t e d  by th e  C o u r t  in  Th orn ton  v ,  P u b l i c

U t i l i t i e s  Commission, s u p r a . In  d e c i d i n g  T h o r n t o n , th e  C o u r t  adop ted  th e

same approach as adopted  by th e  C ou rts  in  Ho lyoke  and Englewood, a n a l y z i n g

the language  o f  A r t i c l e  V , S e c t io n  3 5 ,  and a p p ly in g  t h a t  language t o  th e

f a c t s  b e f o r e  i t .  The C o u r t  d e te r m in e d  t h a t  th e  w a t e r  and sewer f a c i l i t i e s

a c q u i re d  by T h o rn to n  were m u n ic ip a l  improvements w i t h i n  th e  meaning o f
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th e  lan gu age  o f  A r t i c l e  V ,  S e c t io n  35 and t h a t ,  by f o r c e  o f  t h a t  c o n s t i ­

t u t i o n a l  l i m i t a t i o n :

" [ T ] h e  l e g i s l a t u r e  c o u ld  n o t ,  by any la w ,  v e s t  in  t h e  P u b l i c  
U t i l i t i e s  Commission o r  any agency w i t h  l i k e  powers and d u t i e s  
j u r i s d i c t i o n  t o  i n t e r f e r e  w i t h  t h e  m u n ic ip a l  improvements  
such as t h e  w a t e r  and sewage f a c i l i t i e s  a c q u i r e d  by T h o r n t o n ."

T h o rn to n  v .  P u b l i c  U t i l i t i e s  Com mission, s u p r a , 157 C o lo ,  a t  194 .

Two cases d e c id e d  su bsequent  t o  T h o rn to n  a r e  c i t e d  by t h e  P .U .C .

and Amicus E l e c t r i c  A s s o c i a t i o n  as s u p p o r t in g  P .U .C ,  j u r i s d i c t i o n  o v e r

e l e c t r i c  r a t e s  charged  by m u n i c i p a l i t i e s  t o  o u t s i d e  consumers:  Denver  v .

P u b l i c  U t i l i t i e s  Com mission, s u p r a ; an d ,  K .C .  E l e c t r i c  A s s o c i a t i o n ,  I n c .

v .  P u b l i c  U t i l i t i e s  Commission, s u p r a „ But  n e i t h e r  o f  th e s e  cases s u p p o r t

th e  p r o p o s i t i o n  t h a t  t h e  lan gu age  o f  A r t i c l e  V , S e c t io n  35 o f  t h e  C o lo rado

C o n s t i t u t i o n  p e r m i t s  such j u r i s d i c t i o n .  In  Denver  v .  P u b l i c  U t i l i t i e s

Commission, s u p r a , th e  C o u r t  d i d  n o t  d i r e c t l y  a n a l y z e  t h e  language  o f

A r t i c l e  V , S e c t io n  35 o r  i t s  a p p l i c a t i o n  t o  th e  f a c t s  p r e s e n t e d  by t h e  case .

R a t h e r ,  th e  o p in i o n  o f  t h e  C o u r t  was d i r e c t e d  p r i m a r i l y  t o  th e  q u e s t io n  o f

w h e th e r  t h e  1954 a d o p t io n  o f  A r t i c l e  XXV o f  th e  C o lo ra d o  C o n s t i t u t i o n  was

in te n d e d  to  and d id  a l t e r  P .U .C ,  j u r i s d i c t i o n  w i t h  r e s p e c t  t o  m u n i c i p a l l y -

owned u t i l i t i e s .  The C o u r t  conc luded  i t  d i d  n o t .  The on ly  c o n s i d e r a t i o n

g iven  t o  A r t i c l e  V, S e c t io n  35 was by i m p l i c a t i o n  th ro u g h  r e f e r e n c e s  to

Englewood v .  D e n v e r , s u p r a , and C i t y  o f  Lamar v .  Town o f  W i l e y , s u p r a ,

and t h e  s t a t e m e n t  o f  th e  C o u r t  t h a t  bo th  were s t i l l  c o r r e c t  s t a te m e n ts  o f

th e  law .  A d d i t i o n a l l y ,  i n  K .C .  E l e c t r i c  A s s o c i a t i o n ,  I n c ,  v .  P u b l i c

U t i l i t i e s  Commission, s u p r a , t h e  o n l y  s e r v i c e  p r o v id e d  by th e  m u n i c i p a l i t y

was w i t h i n  i t s  own b o u n d a r ie s  and t h e  C o u r t ' s  language  r e g a r d in g  P .U .C .

j u r i s d i c t i o n  o v e r  o u t s i d e  s e r v i c e s  was d ic tu m .

From th e  p r e v i o u s l y  d is c u s s e d  c a s e s ,  i t  i s  a p p a r e n t  t h a t  P .U .C ,

j u r i s d i c t i o n  has been d e n ie d  each t im e  th e  C o u r t  s p e c i f i c a l l y  re v ie w e d  th e

language o f  A r t i c l e  V , S e c t io n  35 and a p p l i e d  t h a t  language  t o  th e  f a c t s
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b e f o r e  i t .  Town o f  Ho lyoke  v .  S m i t h , s u p r a ; P eop le  v .  C i t y  o f  L o v e l a n d , 

s u p r a ; Englewood v .  D e n v e r , s u p r a ; an d ,  T h o rn to n  v .  P u b l i c  U t i l i t i e s  

Commission, s u p r a . In  th e  o n ly  cases in  which P .U .C .  j u r i s d i c t i o n  o v e r  

m u n ic ip a l  u t i l i t i e s  has been u p h e ld ,  th e  s p e c i f i c  language  o f  A r t i c l e  V,  

S e c t io n  35 was n o t  d is c u s s e d  by n o r  a p p l i e d  t o  t h e  f a c t s  b e f o r e  th e  

C o u r t .  C i t y  o f  Lamar v .  Town o f  W i l e y , s u p r a ; and ,  Denver  v .  P u b l i c  

U t i l i t i e s  Com m ission, s u p r a . The League subm its  t h a t  t h e  language  o f  

A r t i c l e  V ,  S e c t io n  35 p e r m i t s  no d i s t i n c t i o n  between m u n ic ip a l  s e r v i c e s  

p r o v id e d  o u t s i d e  and i n s i d e  m u n ic ip a l  b o u n d a r ie s ,  A s e r v i c e  p r o v id e d  by 

a m u n i c i p a l i t y  i s  one u n i t ,  and s u p e r v i s i o n  o f  any p a r t  o f  th e  u n i t  must  

r e s u l t  u l t i m a t e l y  i n  s u p e r v i s i o n  o f  t h e  w h o le .  The c o n s t i t u t i o n a l  l i m i ­

t a t i o n  s e t  f o r t h  i n  A r t i c l e  V , S e c t io n  35 i s  n o t  p r e d i c a t e d  upon th e  

l o c a t i o n  o f  t h e  s e r v i c e ,  b u t  upon t h e  m u n ic ip a l  s t a t u s  o f  th e  im provem ent,  

money, p r o p e r t y ,  e f f e c t s  o r  f u n c t i o n .

Much emphasis  has been p la c e d  on th e  n e c e s s i t y  f o r  s t a t e  p r o ­

t e c t i o n  o f  m u n ic ip a l  customers l o c a t e d  o u t s i d e  m u n ic ip a l  b o u n d a r ie s .  

M u n i c i p a l i t i e s ,  how ever ,  a r e  n o t  m o t i v a t e d  by a d r i v e  t o  m ax im ize  p r o f i t s .  

They a r e  aware o f  th e  im p o r ta n c e  o f  th e  s u r r o u n d in g  t e r r i t o r y  and i t s  

r e s i d e n t s  t o  t h e i r  w e l f a r e .  And, even a b s e n t  P .U . C .  j u r i s d i c t i o n ,  th e  

o u t s i d e  consumers a r e  n o t  w i t h o u t  remedy. C ou rts  may p r o v id e  re d re s s  in  

p r o p e r  c a s e s ;  th e  s t a t e  l e g i s l a t u r e  has d i r e c t  pow er ,  a b s e n t  c o n s t i t u t i o n a l  

l i m i t a t i o n s ,  t o  r e g u l a t e  and l i m i t  m u n ic ip a l  powers and s e r v i c e s ;  and ,  i f  

a l l  o f  th e s e  means f a i l ,  and i t  appears  t h a t  o n ly  a s t a t e  commission can 

p r o t e c t  th e  r i g h t s  o f  t h e  o u t s i d e  consumers , th e  C o n s t i t u t i o n  may be amended 

by th e  c i t i z e n s  o f  C o lo ra d o  a t  any t im e  to  p e r m i t  th e  j u r i s d i c t i o n  h e r e in  

sought t o  be e x e r c i s e d . *

* I n  f a c t ,  amendments t o  A r t i c l e  V , S e c t io n  35 o f  th e  s t a t e  c o n s t i t u t i o n  
s p e c i f i c a l l y  p e r m i t t i n g  s t a t e  agency r e g u l a t i o n  o f  m u n ic ip a l ly -o w n e d ^  
u t i l i t i e s  have been c o n s id e r e d  b u t  r e j e c t e d  by th e  Genera l  Assembly in  
p a s t  y e a r s ,  (S e e ,  e . g . , H .C .R ,  1 0 0 9 ,  4 9 th  Genera l Assembly , 1 9 7 3 . )
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CONCLUSION

F o r  th e  reasons s t a t e d  and th e  a u t h o r i t i e s  c i t e d  h e r e i n ,  th e  

d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  d e n y in g  P .U . C .  j u r i s d i c t i o n  o v e r  th e  

r a t e s  charged  by t h e  C i t y  o f  L o v e la n d  f o r  e l e c t r i c  s e r v i c e s  p r o v id e d  to  

customers r e s i d i n g  o u t s i d e  C i t y  b o u n d a r ie s  s h o u ld  be a f f i r m e d , ,

R e s p e c t f u l l y  s u b m i t t e d ,
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4800 Wadsworth B o u le v a rd  
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T e le p h o n e :  4 2 1 - 8 6 3 0
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