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IN THE SUPREME COURT OF THE STATE OF COLORADO

No.

MARK H. ALSPAUGH AND
JUANITA S. ALSPAUGH,

Petitioners, BRIEF IN SUPPORT

vs. OF
THE DISTRICT COURT IN AND FOR THE COUNTY

OF BOULDER, HONORABLE WILLIAM D. NEIGHBORS,
Judge, PAUL MULLINS, d/b/a PAUL MULLINS
CONSTRUCTION CO., PAUL MULLINS CONSTRUCTION
CO., A Colorado Corporation,

PETITION FOR WRIT
orF

PROHIBITION

N N S N N N N N N N N N N N

Respondents.

COME NOW the Petitiomers, Mark H. and Juanita S. Alspaugh, by
and through their attorney, John H. Love, and hereby submits this "BRIEF

IN SUPPORT OF PETITION FOR WRIT OF PROHIBITION."

I, STATEMENT OF ISSUES

A. ISSUE NO. 1: Are the Petitioners entitled in advance of any

trial to a final determination of jurisdictional issues present in Civil

Action No. 75-0383-1:

(1) Where the asserted jurisdiction of the Respondent Court and
Judge over the subject matter of the dispute is at most provisional and may
be a nullity since it is dependent upon Respondent's positlon that the
Homeowners have walved their arbitration rights, which the Homeowners
dispute, and which issue the Supreme Court has recognized as not having been
decided with finality, and

(2) Either directly from the Supreme Court in this Original
Proceeding under C.A.R. Rule No. 21 or, alternatively, by appellate review
under C.A.R. Rule No. 1 (a) (1) and (3).

B. ISSUE NO. 2: Do the actions of the Respondent Court and Judge,
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which constitute state action:

(1)

Deprive the Homeowners of their property without due
process of the law and without the equal protection of the law, contrary
to the Fourteenth Amendment to the Constitution of the United States and

Sections 3, 6, and 25 of Article II of the Constitution of the State of

Colorado, and

(2) Further deprive them of their property by unilaterally

modifying a contractual Undertaking submitted under the provisions of 1973
C.R.S., Sections 38-22-131, 132, without their consent and without giviung
them the opportunity to be fully heard, and also applying such statutory
provisions so as to impair the Homeowners' rights under contract, contrary
to the provisions of Article I, Section 10, Clause 1 of the Constitution of
the United States, and

(3) Thereby further entitle the Petitioners, in advance of any
trial, to relief, either directly from the Supreme Court in this Original
Proceeding under C.A.R. Rule No. 21, or alternatively, by appellate re-

view under C,A.R. Rule No. 1 (a) (1) and (3).

« II. STATEMENT OF FACTS

A. BACKGROUND INFORMATION GENERALLY PRESENT IN
ORIGINAL PROCEEDING NO. 26960 BEFORE THE
SUPREME COURT.

The Petitioners in this Original Proceeding have previously
appeared before the Supreme Court in Original Proceeding No. 26960. The
Supreme Court is requested to treat all of the documents which have been
previously filed in Original Procceding No. 26960, and which are liated
in the attached Appendix K as an exhibit to this Petition and the Home-
owners, accordingly, incorporate all such documents herein by reference.

This Original Proceceding is also bascd upon issues and matters
now present in Civil Action No. 75-0383-1 before the Respondent Judge and

Court. The Docket Sheets of the Respondent Court and Judge for said Civil

i Action No. 75-0383-1 are given in the attached Appendix B, and arve
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also incorporated herein by reference.

this brief, the references to "Contractor,"

Unless otherwise indicated in

"Plaintiff," and '"construc-

tion contract," are based upon the definitions of said terms in Appendix

Based upon the information presented to it in the earlier

Original Proceeding 26960, this Supreme Court included the following in

its Opinion (Alspaugh v. District Court, Appendix A) ¢

"On March 12, 1974, Paul Mullins Construction Co., (here-
inafter "Contractor") and Mark H. and Juanita S. Alspaugh,
(hereinafter "Homeowners'), entered into a contract for the
construction of a home in Boulder County. The contract con-
tained an arbitration clause which reads as follows:

'Article 15 Arbitration. All claims or disputes arising
out of this Contract or the breach thereof shall be decided
by arbitration in accordance with the Construction Industry
Arbitration Rules of the American Arbitration Association
then obtaining, unless the parties mutually agree otherwise.
Notice of the demand for arbitration shall be filed in writ-
ing with the other party to the Contract and with the Amer-
ican Arbitration Association and shall be made within a reason-
able time after the dispute has arisen.'

A dispute arose between the Contractor and the Homeowners,
and on December 9, 1974, the Homeowners {iled a demand tor
arbitration.*** On January 3, 1975, the Contractor submitted
himself to arbitration by filing a response. The response
denied various allegations, and asserted a counterclaim for
amounts owed for labor and materials. The Contractor, in
accordance with its submission to arbitration, indicated
its choice of arbitrators and dates for the arbitration. How-
ever, the response reserved the right to arbitrate, 'only as a
condition precedent to a possible court action.'

In late January, 1975, the Homeowners filed an action in
the district court, alleging a wrongful attempt by ths*gontrac~
tor to avoid finality of submission to arbitration. “TIncluded
with this complaint, **, was a motion to compel arbitration.l
In early February, 1975, the Contractor initiated a mechanics'
lien foreclosure suit, naming as defendants the Homeowners,
Capitol Federal Savings (as beneficiary under a deed of trust),
and the Public Trustee of the County of Boulder. The Homeowners
responded with a motion to quash the summons and dismiss the fore-
closure complaint with prejudice, bascd upon the theory that the
matter should be resolved by arbitration.

**%The Court,***% onAAugust 15, 1975, issued its rulings and
order. The Court ruled that 'the principal issue raised by all
the motions, briefs and argument of counsel is simply whether the

contractor can be compelled to participate in the arbitration pro-
ceedings.'

The Court held that the Contractor had asserted a mechanics'
lien against the Homeowners, which mechanics' lien was not waived
by the construction contract and which could be enforced only
through judicial proceedings.

The Court further stated:




'/W/hen the parties each filed their respective law
suits they revoked their agreement to arbitrate by im-
plication. The filing of an action in court based on
the same cause of action as the arbitration submission
revokes by implication the agreement to arbitrate.***' (Emphasis added)

***The encyclopedia citations are not very supportive of a
ruling based on revocation. We conclude that while the trial
court was referring to revocation, under the wording of Gillette
v. Brookhart, which it cited, it really meant that by filing the
law suits the parties waived their agreement to arbitrate. We
treat the order before us as the ruling that there were waivers.

***The Homeowners filed a petition for writ of prohibition in
this court, and a rule to show cause was issued. The Homeowners
claim that the trial court exceeded its jurisdiction in not com-
pelling arbitration and, further, that the court would be exceed-
ing its jurisdiction in the mechanics' lien case, since according
to the Homcowncers, the Contractor had waived his mechanics' lien
rights by reason of the arbitration provision of the contract.

The Homeowners also ask for reinstatement of the case they filed
in district court.

***Right or wrong, the trial court has ruled that the parties
have waived their rights to arbitration. It cannot be denied that
the court had jurisdiction to pass on the question of waiver. If
it is right in this ruling, it has jurisdiction to proceed. This
is not a proper case for this court to inject itself at this
juncture into the ruling on waiver. If, in fact, the district
court erred, the error may be corrected on appeal.***"

B, SUBSEQUENT ADMISSIONS BY THE CONTRACTOR NOT
PREVIOUSLY DISCLOSED TO THE SUPREME COURT
AND AS SUCH ADMISSIONS RELATE TO THE ARBI~

TRATION PROVISIONS OF THE CONSTRUCTION CON-
TRACT.

The deposition of Paul Mullins was taken on May 13, 14, and 15,

1976. Paul Mullins testified that he signed the agreement and acknowledged

that the construction agreement included the AAA Constructioh Industry
Arbitration Rules, effective March 1, 1974. Based upon these admissions,
the Homeowners submitted a "SUPPLEMENTAL OFFER OF PROOF OF HOMEOWNERS'
STATUTORY ARBITRATION RICHTS" to the Respondent Court on June 30, 1976
(Appendix K ), which includes copies of several exhibits. In said Offer of

Proof, the Homeowners showed that Paul Mullins had testified, in part, as

followa:
"Q. Mr. Mullins is this Exhibit Number 17, these Construction
Industry Rules of March 1, 1974, the rules which are referenced
under Article 15, entitled 'arbitration'?
OHN H. LOVE
ATTORNEY
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A, T would say that it is.

Q. Do I understand, then, that you had agreed to be bound by

these rules for any such dispute that may arise under the
agreement?

MR. SILVERMAN: At what time frame? When did he agree?

MR, TOVE: At the time that you entered into the March 12,
1974 agreement.

MR. SILVERMAN: What is your answer?
A. My answer is yes."
The conntruetton contract containing the arbitration provisions
was still in effect when the dispute arose. Mr. Mullins admitted that he

authorized the law firm of Thomas and Esperti to take the following position

:expressed in its letter to Mr. Alspaugh of November 13, 1974, which was

introduced as Exhibit No. 25 at Mr. Mullins' deposition:

"%***It is our position that if the matter cannot be

settled that it should indeed be referred to arbitra-

tton, purasuant to Article 15 of the March 12, 1974
agreement , Xkx"

Subsequently, the law firm mailed another letter to Mr. Alspaugh
on December 3, 1974, which was introduced as Exhibit No. 30 at Mr. Mullins'
deposition (Appendix K ), and took the following position:

"As you know, Article 15 of the Agreement provides for arbitration
in instances such as this. The AGreement provides for arbitration
unless the parties mutually agree otherwise,

* % %

Therefore, we would propose that the parties mutually "agree to
wailve arbitration and make use of the legal rights that are
available to them through court litigation.

I would hope to hear from you by Monday, December 9, 1974, regard-
ing this matter. If we do not hear from you or if we are not able
to reach a resolution of the matter, please be informed that we will

file our notice of demand for arbitration as provided in the Agree-
ment on December 10, 1974."

With regard to his deposition, Exhibit No. 30, Mr. Mullins testi-
fied as follows (Appendix K ):

"Q. Do I understand then that at that time you were fully in accord
with the position that had been expressed by Mr. Thomas of the law
firm of Thomas and Asperte (sic) that represented, I believe, both
you and the Plaintiff corporation?

A. That is correct, because Mr. Thomas goes on to state in this letter
that ~- I'd like to quote a portion of this letter.

Q. Okay,

11 TR AN AR R O A Y T & ¥ -t — e+ . e -



A. The last paragraph, 'I would hope to hear from you Monday, by
Monday, December 9, 1974, regarding this matter. If we do not
hear from you or if we are not able to reach a resolution of the
matter, please be informed that we will file our notice of demand
for arbitration as provided in the agreement on December 10, 1974.
Also, please be advised that we have indicated to Mullins Construc—

tion that they should not cash the check which you recently sent to
them until all the matters are resolved.'

Now, Mr. Love, I believe that that is pretty clear that we are still
going to comply with the contract, we are going to arbitrate and that
the contents of the previous paragraph that I read Just a few moment s
ago was merely a suggestion at that time as to a possible better so-
lution. (Emphasis supplied.)

Q. T understand then you did not disagree with this statement in the
first paragraph that says, 'The agreement provides for arbitration
unless the parties mutually agree otherwise.'"

A, Mr., Love, I don't disagree with anything that my attorney says.

Mr, Mullins further testified, as follows (Appendix K ):

"Q. Now, Mr. Mullins, I'd like to hand you a copy of deposition
Exhibit No. 31 and ask you to identify that.

A. I identify Exhibit Number 31 as a letter from the law firm of
Thomas and Asperte (sic) dated December 10, 1974, to Mr. Mark Alspaugh

and the Arbitration Association, signed by Mr. Eldon Silverman.

Q. I understand then that you had authorized Mr. Silverman to trans-
mit this letter to Mr. and Mrs. Alspaugh.

A. Yes, Mr. Love, at this time I believe that Mr. Silverman had been
assigned this case by the firm."

The Contractor's additional letter of December 10, 1974, (Appendix
K), which was introduced at Mr. Mullins' deposition as Exhibit No. 31,
is quoted in part as follows:

"Pursuant to Article 15 of the March 12, 1974 agreement between
Mark H. Alspaugh, Juanita S. Alspaugh, and our client, Paul Mullins
Construction Company, this is to give you notice of a demand for
arbitration involving a dispute that has arisen under such agree-
ment. In particular, our client, Mullins, claims that $13,776.94
remains due and owing under such agreement."

In his appearance before the AAA of on or about January 3, 1975,

the Contractor then took the following position:

"Statement with Regard to Section 46 of Rules

Paul Mullins Construction Company reserves its right to
initiate an original proceeding in a Colorado Court of original
jurisdiction in order to contest or retry any and all issues
present in arbitration. Paul Mullins Construction Company's
submission to arbitration in no wav should be construed as a
choice of remedies, but only as a condlitlon procedent to possible
court action,"

N H. LOVE
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Section 46 of said Rules provides in part as follows:

"Parties to these Rules shall be deemed to have consented
that judgment upon the award rendered by the Arbitrator (s)

may be entered in any Federal or State Court having juris-
diction thereof."

ACTIONS BY PETITIONERS TO SECURE THEIR STATUTORY
ARBITRATION RIGHTS

(1) 1Initial Steps bv Homeowners Before Respoundent Court

and Judge to Secure Arbitration Rights after Contractor's
Appearance Before the AAA.

In the Contractor's last appearance before the AAA, the Contractor
qualified such appearance by making a statement with regard to Section 46

of the Rules, as noted in subsection II, B, supra. As a consequence, the

Homeowners filed a complaint, a motion to compel arbitration, and a support-
ing brief seeking to secure their statutory arbitration rights. In every
prayer for relief in every cause of action in their complaint, the Home-
owners expressly stated provisions demonstrating their intent to have the
dispute resolved by arbitration. Attached to their complaint as Exhibit ¢
were the above referenced AAA Rules. Civil Action No. 75-02703-1 was assigned
to the Respondent Judge.

On or about February 6, 1975, Paul Mullins moved to dismiss CLA.
75-0203-1 and to strike the motion for arbitration and filed an affidavit
to which only two of the contract documents of the construction contract
were attached. His affidavit did not identify, acknowledge, or attach
the above referenced AAA rules, effective March 1, 1974. The Homeowners
opposed such motions by an opposing brief in C.A. 75-0203-1 and they also
filed an affidavit.

On February 10, 1975, Plaintiff corporation filed Civil Action
No. 75-0383-1, a complaint in foreclosure of an asserted mechanics' lien,
which was also assigned to the Respondent Judge. Because the Homeowners
had already appeared before the Respondent Judge in C.A. 75-0203-1 to
secure their enforceable statutory arbitration rights, they filed a "MOTION
TO QUASH SUMMONS AND COMPLAINT AND TO DISMISS WITH PREJUDICE" instcad of
making an answer in C.A. No. 75-0383-1 and by the Court and thus disputed

the subject matter jurisdiction of the claim of the Plaintiff in C.A.75-0383-1.
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The Plaintiff filed a response and filed a further affidavit of
Paul Mullins, dated March 5, 1975, which attached an additional céntract
document and also referenced the February 6, 1975 Affidavit in C.A. 75-0203-1
but still did not identify, acknowledge, or attach the above referenced
AAA rules. For reference to the above designated documents, whlch coples

were filed with the Supreme Court, refer to the August 27, 1975 Affidavit

of Petitioner's attorney in Original Proceeding No. 26960.

As is indicated by the August 15, 1975 Minute Order, the Respondent

Court and Judge heard oral arguments on all pending motions in Civil Actions

No, 75-0203-1 and 75-0383-1 on April 23, 1975.

-

(2) Homeowners' Previous Appearance Before the Colorado
Supreme Court to Secure Arbitration Rights.

Following the Respondent Court and Judge's August 15, 1975
"RULING ON ALL PENDING MOTIONS AND ORDER," the llomeowners sought a Writ
of Prohibition in Original Proceeding No. 26960 which is summarized, supra,
and which such petition and briefs of the Homeowners summarized the pro-

cedural steps which they indicated had been taken to secure their arbitra-

tion rights, In addition, several factual clarifications are set forth
below, based upon the record in this civil action and in Original Proceeding
No. 26960,

The early portion of the record in this civil action and in Origimnal
Proceeding No, 26960 indicates that the Homeowners objected to the Respondent

Court's jurisdiction in this civil action in their '"MOTIONS TO QUASH SUMMONS

AND COMPLAINT AND TO DISMISS WITH PREJUDICE" which was filed on February 26,
1975, Their position was maintained in oral arguments held on April 23, 1975

before the Respondent Judge assigned to both civil actions.

The Supreme Court's opinion of February 23, 1976 does not reflect

_that_the "American Arbitration Association Construction Industry Rules,

RN Y -

_effective March 1, 1974" were a part of the construction contract between

the parties.

In connection with the Homcowners' offecrs of proof, 1t is noted
that the Homeowners' "Petition for Writ of Prohibition" in Original Proceed-
ing No. 26960 included the following statement under paragraph 1l on page 3:

"(11) Notwithstanding the above referenced "ORDER" the Home-




owners contend that the Contractor waived mechanics' lien
rights by signing the construction contract containing the
statutory arbitration provisions, which were still 1n effect
when the dispute arose and which were made operative by the
Homeowners' filing of a Demand for Arbitration and by the
Contractor's entering an appearance before the American
Arbitration Association, by paying a filing fee, filing a
response, filing a counterclaim, selecting arbitrators,
requesting subpoenas and selection dates for the proceeding.***"

(3) Homeowners' Continuing Efforts to Preserve and to Secure

Arbitration Rights in C.A. 75-0383~1 While Proceeding
Involuntarily.

The Homeowners proceeded in C.A. No. 75-0383-1 as indicated in
their "MOTION FOR EXTENSION OF TIME TO FILE PLEADINGS" filed February 26,

1976, in which they stated in part as follows:

"4,***The Defendants Alspaugh believe that they have
no choice but to proceed with the Court proceeding in
lieu of the arbitration proceeding at this time."

Pleadings and various other documents have been subsequently
qualified in C.A. 75-0383-1 with respect to such arbitratlon rights or
which reflect aﬁpropriate objections with regard to the Respondent Court's
and Judge's lack of jurisdiction over the subject matter in connection

herewith. Such documents include documents identified by the following

date entries in the Docket Sheet (Appendix B):

2/26/75, 3/22/76, 4/12/76, 4/20/76, 4/30/76, 6/30/76, 7/12/76, 7/26/76,
8/19/76, 8/26/76, 11/2/76, 11/4/76, 11/15/76, 12/7/76, 12/14/76, 12/15/76,
2/18/77, 2/28/77, 3/16/77, 3/18/77, 3/24/77, 3/29/77, 3/30/77, 4/7/77,4/18/77,
4/27/77, 4/28/77, 5/2 /77.

Simultaneously, with the filing of pleadings on March 22, 1976,
the Homeowners also filed their '"MOTION TO RECONSIDER HOMEOWNERS' RIGHT
TO STATUTORY ARBITRATION" and memorandum brief, which the Court denied on
April 16, 1976. The Court observed that Homeowners' exception to such
ruling of waiver was well preserved and the Respondent Judge indicated
(slightly paraphrased) that the arbitration issue was a legitimate issue
which he had hoped that the Supreme Court would have resolved one way or
the other. April 16, 1976 Transcript p. 15 (Appendix K) .

After taking the deposition of Paul Mullins and based upon the

admissions as noted in paragraph (b), supra, on June 30, 1976 "SUPPLEMENTAL
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OFFER OF PROOF OF HOMEOWNERS' STATUTORY ARBITRATION RIGHTS," on July 12,
1976, the Homeowners filed their '"HOMEOWNERS' MOTION FOR DESIGNATION OF
ORDERS AS AN APPLEALABLE JUDGMENT."

At the September 8, 1976 oral arguments on the motion, Mr.
Silverman's position to the Respondent Court.and Judge was to the effect
that it did not matter what admissionsPaul Mullins had made, and that
no matter whether the rules of the American Arbitration Association were
part of the contract or not, the Contractor was no longer bound by them,
and b? objected to appeal of any orders prior to trial. Reporter's Trans-
cript on Motion Pursuant to Rule 54 (b), p. 8-10 (Appendix K).

The Respondent Court and Judge denied the Homeowners' motion in
the November 4, 1976 "RULINGS AND ORDERS ON ALL PENDING MOTIONS," on the
basis, essentially, that notwithstanding the Supreme Court's ruling in
Original Proceeding 26960, the Respondent Court had jurigdlctlion over the
subject matter, and that appellate courts look with disfavor upon piece-
meal review, The Homeowners, on November 15, 1976, documented their
assertion of preservation of statutory arbitration rights in their "EXCEP-
TION TO RULING AND ORDER ON ALL PENDING MOTIONS."

On August 24, 1976, the Homeowners also objected to the Contrac-
tor's amended pleadings on arbitration and jurisdictional grounds in their
"HOMEOWNERS' RESPONSE TO MOTION TO AMEND PLEADINGS BY PLAINTIFF AND THIRD-
PARTY DEFENDANT" which was also based upon the June 30, 1976 Supplemental
Offer of Proof.

After the Contractor filed an additional pleading and despite
Homeowners' objections, on November 4, 1970, the Respondent Court and
Judge granted the Contractor's July 9, 1976 motion to amend, filed on
August 18, 1976. Thus, the Contractor was able to add an addltional
quantum meruit cause of action and the act of God affirmative defense.

The Homeowners continued to assert arbitration rights in their

pleading, Filed November 17, 1976, in response to the Contractor's amended

pleading.

-10-



The Homeowners qualified their December 2, 1976 pre-trial state-
ment to the effect that jurisdiction over the subject matter 1s contested,

and that they have continuously maintained their right to statutory arbi-

tration, pursuant to the construction contract. Following the receipt of

the Court's "MINUTES OF PRE-TRIAL CONFERENCE," which was held on Deccember 2,
1976, the Homeowners filed, on December 14, 1976, a "RESPONSE TO MINUTES

OF PRE-TRTAL CONFERENCE," in which the Homeowners documented their intent

to fully preserve arbitration rights.

The Homeowners filed their "MEMORANDUM BRIEF OPPOSING SUMMARY
JUDGMENT" and requested, after renewal of the motion to dismiss for lack
of jurisdiction over the subject matter, a one (1) day evidentiary hear-
ing. The Contractor did not file a reply brief, and no ruling by the
Respondent Court and Judge has been received on the Contractor's motions
for summary Judgment, although, on March 30, 1977, o connect ton with a
hearing on a later motion, the Court effectively denied the Homeowners'
request for an evidentiary hearing.

Subsequent to the procuring of the certified copy of the res-
pondent Court's '"Docket Sheet," reflecting entries through April 28, 1977
(Appendix B), several actions involving motions have occurred in the Trial
Court, Such actions are either reflected in a supplemental certified copy
of Docket Sheet entries through May 10, 1977, or may be reflected in copies
of documents attached to the Affidavit of Petitioner's attorney (Exhibit K).

D. MOST RECENT EVENTS RELATIVE TO A CERTAIN UNDERTAKING

On March 16, 1977, Capitol Federal Savings and Loan Association
of Denver, Transamerica Title Insurance Company, and the Homeowners,
compromised and settled all motions, claims, counter-claims, cross-claims,
and third-party claims between the parties, based upon an Undertakling of
substituted security tendered to the Court on March 16, 1977, and which
consisted of a Stipulation, an Order prepared for the Court's signature,

a $20,668.41 check payable to the Clerk of the District Court, and a
similarly prepared Certificate of Release of Mechanics' Lien, all of which

N H. LOVE are included as Exhibits in Appendix K. (with the exception of the check)

........
........
nnnnnnnn
vvvvvvvv
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The Court approved the Undertaklog on Mareh 16, 1977, and the

Order was entered on that date in the Docket Sheet. An attested true copy

of the duly executed Certificate of Release of Mechanics' Lien was maile&

to the Homeowners. However, prior to the recording of such certificate of

release by any person and at the instance of the Plaintiff, who was not a
party to the Undertaking, the Court orally and by Minute Order, on March 18,

1977, enjoined the Homeowners from recording the Release, pending a hearing

on the matter.

The Plaintiff objected to the language of the Undertaking, which

had been expressly conditioned to the effect that nothing contained therein

was in any way to constitute a waiver of any rights the Homeowners may have
to arbitration of their dispute nor to prejudice any other matters or issues

raised by their pleadings and that the Court was to enter an order in

accordance with the following:

"That all funds so placed in the registry of the Court shall

be placed in a regular passcard account with Capitol Tederal
Savings at the regular interest rate. Where the same shall be
held as security and if the lien claimant shall be finally
adjudged to be entitled to recover upon the claim upon which

his lien is based, then such funds shall be paid out in accor-
dance with such orders as may hereafter be entered by any

court having jurisdiction thereof, pursuant to the above referenced
statutory provisions." (cmphasis added)

The Order first approved and issued by the Respondent Court and
Judge on March 16, 1977 contained language identical to the above language.
However, after the Plaintiff raised objections to the jurisdictional language
of the Undertaking, and proposed modification of such language, a hearing
was scheduled. The Homeowners served a subpoena on Paul Mullins for purposes
of obtaining testimony in connection with the jurisdictional issues. At the
March 30, 1977 Hearing, the Respondent Court and Judge took the position that
jurisdictional issues would not be heard and denied the Homeowners' requested

evidentiary hearing. Upon Plaintiff's oral motion, the subpoena was quashed

and the Homeowners were ordered to serve uo further subpoenas ou the Contractor
without the Courts' prior approval.
On April 7, 1977, the Court issued its "RULING ON PLAINTIFF'S

OBJECTIONS TO SUBSTITUTION OF SECURITY," a copy of which is included as an

~12-
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exhibit in Appendix K. As noted therein, the Court modified the:juris-

dictional language of its earlier approved order, which is emphasized in

the preceeding quotation by inserting the following language immediately

following the phrase "then such funds."

"or a portion thereof, shall be paid out upon order of this
Court to satisfy any judgment obtained by the Plaintiff."

The Homeowners objected to the Court's modification of the Order

as set forth in the "HOMEOWNERS' MOTION TO ALTER OR AMEND JUDGMENT OR FOR

A NEW TRIAL," filed April 18, 1977. The objection also provided a support-

ing Offer of Proof, the Affidavit of Frank C. Olson, dated April 1, 1977,

and other exhibits, all of which are also attached hereto as exhibits in

Appendix K. With its Motion, the Homeowners returned the certified copy

of the Certificate of Release to the Respondent Court, declining to re-
cord such document under the circumstances, and which was entered on the

Docket Sheet on April 18, 1977.

However, Capitol Federal Savings, after having been dismissed

with prejudice in the Court's March 16, 1977 "ORDER," which effect was

not modified in the Courts' April 7, 1977 Ruling, filed a "MOTION TO COMPEL

‘RECORDATION OF CERTIFICATE OF RELEASE OF MECHANICS' LIEN (Appendix K) on

April 27, 1977. The Homeowners then filed on April 28, 1977 a preliminary

response (Appendix K). Therein they requested a ten (10) day period in

order to appropriately respond to said motion and to be able to file any
further application which would then appear to be appropriate. Their motion
was denied. They then filed an accelerated motion entitled 'HOMEOWNERS'
MOTION FOR TEMPORARY INJUNCTION TO PRECLUDE THE RECORDATION OF THE CERTIFICATE
OF THE RELEASE OF MECHANICS' LIEN" to be simultaneously set.

After the Respondent Court's May 4, 1977 "NOTICE OF HEARING" was
received (Appendix K), which contained reference to "Pending Motions" for
the scheduled period, the Homeowners requested confirmation of the scope
of said hearing since they had not been piven to understand that the Court
intended to include the Contractor's motion (s) for summary judgment, filed
on January 13, 1977, and the Homeowners' Motion to Alter or Amend Judgment

or for a New Trial. Clarification by the Court was timelv made byv the
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"AMENDED NOTICE OF HEARING," dated May 9, 1977 (Appendix K). It is

contemplated that any further actions by the Respondent Court and Judge
while this Court is deliberating the.merits of this Petition could either
be reflected by the Respondent Court's Answer to this Petition should this
Court issue a "Rule to Show Cause" or, in the event that any orders by
the Respondent Court and Judge be deemed to affect the underlying grounds
of this Petition, the undersigned would so advise this Court. .
ITI. SUMMARY OF ARGUMENT

. Before summarizing the factors which support the present
application of the Homeowners for the extraordinary writ of prohibition,
several comments are made with regard to the Supreme Court's February 23,
1975 opinion which reflected the basis upon which the rule was discharged
in their previous application.

Assuming for purposes of argument and without conceding the
matter, the Supreme Court was correct in concluding that the previous
application only involved error, the Homeowners contend that the subse-
quent deposition admissions of Paul Mullins provide a factual basis which
justify their present application in advance of the scheduled trial.

Therefore, based upon such assumption, {t would tollow that
any major deviation of evidence which would substantially affect the
Respondent's position, upon which the S;preme Court relied, especially
with regard to raising a clear question of law as to the validity of the
full scope of all of the arbitration provisions of the contract, could
affect the prior opinion discharging the rule and therefore result in
the rule being made absolute in this Original Proceeding.

Such admitted facts clearly portray the full scope of the arbi-
tration provisions in the construction contract and, thus, can be determined
as a clear question of law as to the valldity of both (a) the American
Arbitration Associations' Construction Industry Arbitration Rules, effective
March 1, 1974, and which were then obtaining under the agreement, and

(b) Article 15 of the contract document entitled "Agreement' which was
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executed on March 12, 1974, Such admitted facts also amply acknowledge

the Contractor's participation before the American Arbitration Associatdion

(AAA Case No. 71 10 0090 74). Such participation with the now admitted

full knowledge, consent, and authorization of the Contractor of the actions
taken by the Contractor's attorneys in first filing an unqualified demand
for arbitration with the AAA and in then filing a qualified response (in=
cluding a counterclaim to the Homeowners' demand for arbitration. The
ContracQor's qualification of the Contractor's Response resulted in Original

Proceeding No. 26960.

The effect of the deposition admissions have been tendered to the

Respondent Court as an offer of proof which, as nearly as we can determine,

has been ignored and disregarded by the Respondent Court, even though

the Homeowners' assertion of lack of jurisdiction over the subject matter

has been renewed several times. Such admissions reinforce the position which
the Homeowners had actually taken before the Supreme Court in Original
Proceeding No. 26960, which was based upon the AAA rules, effective March 1,
1974, as being the rules then obtaining.

In addition, such admissions are materially inconsistent with and
contradict the position of the Respondents in Original Proceeding No,
26960, whose position also seriously misquoted the Homcowners' position before
the Supreme Court. Such misquotation appears to have effectively reformed the
Homeowners' position because of the Supreme Court's apparent reliance upon
several statements in the Respondent's Answer and Brief in addition to the
Respondent Court's prior August 15, 1975 ruling. Tt thus appears to the
Homeowners that the Supreme Court then concluded that the Respondent Court,
which had not acknowledged that the referenced AAA rules were a part of the
arbitration provisions of the construction contract, had jurisdiction to
pass on the question of waiver.

The facts established since the rule was discharged in Original

Proceeding No. 26960 indicate that there is a wore fwportant underlyiug
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matter involving the validity of all of the arbitration provisions of

the construction contract than the issue of waiver, which this Court pre-

viously stated could be corrected on appeal if the District Court erred.
We submit that the AAA rules, effective March 1, 1974, which

were then obtaining when the construction contract was executed, and which

were still in effect when the dispute arose, were a valid portion of the

contractual terms of the construction agreement.

There is, accordingly

presented, a clear question of law as to the validity of Article 15 of
the Ag;eement, together with the above referenced AAA rules as constitu-
ting the entire arbitration provisions of the construction contract.

Such question of law is independent of the issue of waiver,
and decisions of the Supreme Court indicate to the Homeowners that the
Supreme Court is not bound by any ruling of the Respondent Court as to
a question of law which is presented as to the construction of the complete
terms of a contract which, in this case, involves a construction of the
legal effect of the complete arbitration provisions, including the AAA
rules. This question is particularly significant in this case because the
question of whether or not the Respondent Court and Judge has jurisdic-
tion over the subject matter depends upon the legal effect of such AAA
rules and particularly Section 46 of said rules, which was the subject
of the Homeowners' briefs in Original Proceeding No. 26960, as constitu-
ting an enforceable statutory arbitration agreement rather than a common-
law arbitration agreement. Since, based upon the third paragraph of
Section 46 of such rules, the parties have consented that judgment upon
the Arbitrator (s) award is enterable in any federal or state court having
jurisdiction, then it logically follows that there can be no retrial to
the Court and that the Contractor's qualification of the response and
counterclaim filed with the AAA after filing an unqualified demand for ar-
bitration is contractually unjustified. The Contractor's qualification
was a breach of contract which entitled the Homeowners to endeavor to sccure
an advance judicial determination of the enforceability of any such award

(Appendix J). The other facts as to the Contractor's participation befove
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the AAA are similarly admitted. There now appears to be no unclear

questions of fact having legal significance which would be determinative
of jurisdiction and we believe that the Supreme Court can fully determine
jurisdiction in this Original Proceeding before trial, or can make such
rulings as will alternatively enable such jurisdiction to be made before
trial under C.A.R. Rule No. 1. The Respondent Court has denfod the
Homeowners an evidentiary hearing on the jurisdictional issue, and has
refused to designate an order under Rule 54 (b), C.R.C.P. The Record
also clearly shows that the Respondent Court has not disagreed with the
Supreme Court's construction of the Trial Court's ruling of revocation
as being a ruling of waiver.

The Homeowners contend that knowledge of the actual jurisdictional
facts by the Respondent Court involves a responsibility to exercise a

sound reasonable and legal discretion to determine jurisdiction, based
upon such facts, especially where such facts (a) are fnconsistent with
both the previous findings and position of the Respondent Court and the
position of the Respondent Contractor, and (b) reinforce the Homeowners'
actual position in Original Proceeding No. 26960. The failure of the
Respondent Court on several occasions to consider and to make corrective
findings and rulings upon several applications by the Homeowners, therefore,
constitutes an excessive abuse of discretion and shows that the Respondent
Court and Judge are proceeding in Civil Action No. 75-0383-1 in excess of
their jurisdiction over the subject matter. Proper findings, as a matter
of law, should establish that C.A. 75-0383-1 is a nullity.

The seriousness of such actions by the Respondent Court has been
compounded and is believed to have caused further complications with regard
to the Court's unilateral modification of the provisions of the stipulation
of March 16, 1977, involving substituted security for the Plaintiff's
lien. The Court's modification was made without the Homeowners' conscnt,
and has resulted in the effective impoundment of the $20,668.41 of funds

placed by the Homeowners with the Court because they were then placed
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in the position of either (a) being compelled to waive their preserved
arbitration and jurisdictional rights if they recorded the Certificate of

Release of Mechanics Lien which had been signed by the Clerk of the Respondent
Court on or about March 16, 1977, or (h) beiug placed in a position of he-

ing subject to actions by Capitol Federal Savings and Transamerica Title

Insurance Company by virtue of not recording such release which possibly

could affect the compromise and settlement by the Homeowners with such

parties.

Therefore, the Homeowners have returned an attested true copy of
the certificate of release to the custody of the Court, and have taken the

position that it is necessary to finally determine the jurisdictional

issue before trial. However, Capitol has applied to the Respondent Court

to compel recordation which 1s the subject of a wepavate abbroviated

hearing, scheduled at 10:00 a.m. on May 19, 1977, in which the jurisdic-

tional issue will not be resolved. The Homeowners believe that there is a

substantial likelihood that the Respondent Court will, in some way, direct
some person to record such certificate of release or an attested true copy,
notwithstanding Homeowners' motion for a temporary injunction to preclude
its recordation, pending a final jurisdictional determination. The ul-
timate consequences of recordation over the Homeowners' objections are
presently not known. However, any such recordation by direction of the
Respondent Court would not negate the need for a final appellate ruling

on the underlying jurisdictional issue before trial.

Other important technical considerations are set forth in the
several sections of argument including the rationale for their conclusions
that they have been denied and will continue to be denied their property
without due process of law, without equal protgction of the law, and

contrary to the prohibition against the impairment of obligations of

contract.

|
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IV. ARGUMENT

(A) ISSUE NO. 1:

THE PETITIONERS ARE ENTITLED TO SECURE
THEIR STATUTORY ARBITRATION RIGHTS TO BE
HEARD IN AN ARBITRATION PROCEEDING BEFORE
THE AMERICAN ARBITRATION ASSOCIATION WITH-
OUT BEING SUBJECTED TO A TRIAL IN CIVIL

ACTION NO. 75~0383~1 FOR THE FOLLOWING
REASONS:

(1) The Respondent Court and Judge Have Exceeded

Their Discretionary Powers and are Acting in
Excess of Their Jurisdiction.

The legal issue concerning the validity of all arbitration pro-

visions has arisen due to Paul Mullins' admissjgopg since the rule was

discharged in contrast to Respondents position and limited acknowledgment

of facts in Original Proceeding No. 26960. The repeated disregard and the

ignoring of these significant facts constitute a clear abuse of discre-

tion and results in the Respondent Court and Judge acting in excess of

their jurisdiction, since they have no jurisdiction over the subject matter.
If, for purposes of argument only, we now conclude that the

Respondent Court and Judge did not have actual knowledge of the AAA rules

then obtaining being a part of the agreement notwithstanding said Respondents

were represented by the Contractor's counsel in Original Proceeding No.

26960, said Respondents exceed their discretionary powers and abused

their discretion by failing to consider, by failing to make additional
findings, and specific rulings upon the subsequent admissions by Paul Mullins
concerning arbitration. 1In addition, said Respondents further abused
their discretion by denying the Supreme Court of a timely opportunity to
determine before trial on appeal under C.A.R. No. 1 of the overriding legal
question of the validity of all of the arbitration provisions of the
construction contract, including said AAA rules.

It further appears that the abuse of discretion and acts in
excess of said Respondents jurisdiction developed in several phases,

most notably by:
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(a)

Partially, by refusing to make findings or rulings
adopting or clarifying the Supreme Court's construction of said Respondents
ruling of revocation by implication as that of walver. Therefore, it is
concluded that said Respondents have adopted this Court's treatment of
the August 15, 1975 Order as a ruling that there were waivers.

(b) Ignoring evidentiary effects of a supplemental offer of
proof (Appendix K, Item 14 and Items 1 and 2), based upon Paul Mullins'
depos{tion testimony in May, 1976, when such admissions were presented
to the Respondent Court for consideration with the "Motion to Designate
Orders for Appealable Judgment, filed on July 12, 1976 (Appendix K,
Items 16, 17). 1In substance, the essential element of the AAA rules
existed even though the precise theory presented in this brief as to the
validity of the arbitration provisions of the construction contract was

not then recognized as being independent and controlling over the question
of waiver, which this Court had emphasized in the rule to show cause,

(c) The ignoring of such evidentiary aspects by offer of proof
is not a proper exercise of discretion under the circumstances, since the
Respondent Court then clearly had knowledge of the operative facts which
were contrary to the Respondent Court's previous position to the Supreme
Court in the Answer and Brief which did not recognize three elements of
the Homeowners actual position before the Supreme Court.,

(d) Such acts in excess of jurisdiction were further compounded
by the Respondent Court's March 30, 1977 summary denial of evidentiary
hearing, including the oral quashing of the subpoena duces tecum on
March 30, 1977. The Homeowners have tried to obtain an evidentiary hear-
ing (i) based upon their prior request in the '"MEMORANDUM BRIEF OPPOSING
SUMMARY JUDGMENT" (Appendix K, Item 28) which has not yet been ruled upon
to our knowledge, (i1i) in the Homeowners ''Response to the "MOTION OF
PLAINTIFF OBJECTING ‘TO PROVISIONS LN COURT'S MARCH 16, 1977 ORDER AND FOR

ALLOWANCE OF CERTAIN COSTS" (Appendix K, Item 36), and (iii) in their
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'MOTION TO ALTER OR AMEND JUDGMENT OR FOR A NEW TRIAL" (Appendix K, Item

38). Thus, it clearly appears that the Respondent Court will not allow

evidence to be introduced at trial pertaining to the arbitrability of the
dispute and the related jurisdictional issue.

(e) Such abuse of discretion was further compounded by the
Respondent Court's unilaterally modifying the March 16, 1977 Stipulation

provisions and the March 16, 1977 Order in excess of the statutory
authority under 1973 C.R.S. 8 38-22-131, and -132. The Respondent Court

also applied such statute in a matter as to constitute impairment of the
Homeowners' contract contrary to the law which existed when the construc-
tion contract was signed on March 12, 1974

(f) The Respondent Court has also scheduled Capitol Federal
Savings' "MOTION TO COMPEL RECORDATION OF THE CERTIFICATE OF RELEASE OF
MECHANICS' LIEN" for a one-half hour hearing over Homeowners objections
(Appendix K, Item 39). The Homeowners' jurisdictional rights have been
fully preserved.

(g) It is against public policy to permit litigation to continue
with parties who have been dismissed with prejudice, pursuant to a sti-
pulated compromise and settlement under these circumstances and in a
manner which appears to be contrary to the Rules of Civil Procedure
insofar as Capitol Federal Savings' Motion to Record the Release of Mechanics'
Lien is concerned (Appendix K, Item 39)

Even though it was clear to the Homeowners in Original Procced-
ing No. 26960 that the AAA Rules were a part of the construction contract
by the language in Article 15 of the March 12, 1974 Agreement to such rules
"then obtaining" and by the specific referemce to several specific
sections of such referenced AAA rules in the Contractor's Response and
Counter-claim before the AAA, Paul Mullins has since undisputedly admitted,

under oath, that such rules were a part of the construction contract, and

-2]~




N H LOVE
\TTORNEY

OULDER
JLORADO

that they were in effect when the dispute arose as is evident by the

Statement of Facts and his referenced depositions documentation. Therefore,

the arbitration provisions of the construction contract and the AAA rules

(Section 46 in particular) are unambiguous, lence, the construction of

the complete arbitration provisions of the construction contract is
clearly an issue of law and this Court should not therefore be bound by

the Respondent Court's August 15, 1975 findings. Merrill Lynch, Pierce,

Fenner, and Smith, Inc. v. District Court, Colo. , 545 P. 2d 1035.

~

Helmericks v. Hotter 30 Colo. App. 242, 492 P. 2d 85, Hyland Hills, etc.

v. McCoy Enterprises Colo. App. s 954 P. 2d 708. This Supreme

Court should not be bound either by such supplemental findings which appeared
to be made in the Answer and Brief of Respondents, though opposing counsel,
in Original Proceeding No. 26960 or by the Court's failure to make additional
findings in the November 4, 1976 "RULINGS AND ORDERS ON ALL PENDING MOTIONS"
with respect to the AAA rules being a part of the Agreement. This ruling
followed Mr. Silverman's remarkable argument on September 8, 1976 to the
effect that it made no difference whether the AAA rules were part of the
Contract or what Mr. Mullins said. (Rule 54 (b) Transcript Appendix K,
Item 21),

Hence, based on the foregoing, the preventive and restraining

character of prohibition as indicated in Prinster v. District Court, 137

Colo. 393, 325 P. 2d 938 is now appropriate because there has been an excess
of jurisdiction through a mistaken excercise of the Respondent Court's
exceeding its discretion in failing to consider the damaging admissions
of Paul Mullins and to make findings with respect thereto, including both
the AAA rules , effective March 1, 1974, still in effect when the dispute
arose and the actual position of the parties before the AAA tribunal.

We further contend that the extremely-substantial misquotation
of the Homeowners' actual position before this Court in Original Proceed-

ing No. 26960, infra, through Mr. Silverman as Counsel for the Respondent

Court was an act in excess of the Respondent Court's jurisdiction and
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was a failure to exercise a sound, reasonable discretion where the result

was to effectively reform the Homeowners' stated position in order to more

fully assure that the Contractor would be able to secure to the Respondent
Court and Judge the jurisdiction over the subject matter in this Civil Action.

Such acts in excess of jurisdiction are also conlrary to Leonhart v. DistLrlet

Court, 138 Colo. 1, 329 P. 2d 781. The extent of the misquotation can be

ascertained by the analysis which immediately follows:

The Supreme Court in Alspaugh v. District Court, supra, quoted

the Article 15 arbitration clause contained in a construction contract

~

document entitled "AGREEMENT" but did not cite the AAA Rules which are

also a part of the Construction Contract. It thus seems clear that the

Supreme Court relied upon the Respondents' theory of the case which makes
no mention of the contractual effect of the AAA rules. The basis for
this conclusion is the substantial adoption by the Supreme Court of the
thrust of the following statements on pages 3 and 5, respectively of the
"ANSWER AND BRIEF***" of the Respondents in Original Proceeding No. 26960:
"x%% The Homeowners responded with a motion to quash summons
and complaint and to dismiss with prejudice based upon the

theory that the matter should properly be in arbitration,
1 pursuant to Article 15 of the construction contract.***"

! (emphasis supplied)

"kx%k In their Writ, Petitioners-Homeowners claim that the

Trial Court exceeded its jurisdiction in ruling against
arbitration in this case and further, the court would be

exceeding its jurisdiction in the mechanic's lien case

which it allowed, since according to the Petitioners-

Homeowners, the contractor had waived his mechanics'

lien rights by Article 15 of the contract. Respondents

oppose these claims by this Response and Brief. (emphasis supplied)

These quoted remarks are not supported by the record for two
reasons. First, they cite only Article 15, without reference to the AAA
Rules. Secondly, they infer that the Homeowners had claimed that the
Contractor had waived his mechanics' lien rights only by reason of signing
the "AGREEMENT" containing the Article 15 arbitration provision of the
contract. The Homeowners' documentation in Original Proceeding No. 26960
clearly shows that the Homeowners had based their contractual position
upon three additional elements as follows:
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(a) The construction contract arbitration provisions
consisted of both Article 15 and the rules then obtaining, i.e. the AAA

rules effective March 1, 1974.

(b) All of which arbitration provisions were still in effect
when the dispute arose, and

(c) By the conduct of the Contractor in his appearance before
the AAA. See, for example, the Homeowner's statements in their "REPLY
TO THE ANSWER AND BRIEF OF RESPONDENTS" in paragraph (3) on page 3 and
also {p paragraphs (10) and (11) on pages 5 and 6.

It therefore appears that the Respondents, through counsel,
unilaterally reformed the Homeowners' actual position before the Supreme

Court to reflect a position which would not have entitled the Homeowners

to any relief under Original Proceeding No. 26960, The statement of facts

and exhibits identified in the appendices accompanying this brief reenforce

and even more substantially buttress the position of the Homecowners.
Because of the third paragraph in Section 46 of the AAA rules,

the parties agreed that judgment upon an award may be entered in any

Federal or State Court having jurisdiction thereof and such language

constitutes a statutory type of arbitration clause rather than a common-

law arbitration clause, which is also governed by Rule 109, C.R.C.P.

Such procedure negates any trial to the Court and maken any lien foreclonuve

proceeding a nullity which would result in the present jurisdiction

asserted by the Respondent Court only temporary and provisional in nature,

at best. The legal authorities upon which the Homeowners rely have been

previously set forth in their briefs in Original Proceeding No. 26960.
Waiver is a statutory arbitration doctrine and revocation by implication
is a common law arbitration doctrine. The Respondent Court has not dis-
agreed with the Supreme Court's construction of the trial court's revo-
cation rulings as that of waiver. As a consequence, there should be no

unclear questions of fact involving waiver as a matter of law because the

Homeowners timely, clearly, and continuously have sought to secure their

2=



enforceable statutory arbitration rights in C.A. 75-0203-1

Rather than mere conversations as in Thomas Wells, the Homeowners'

timely and continuous attempts to secure and preserve their arbitration rights
are documented throughout the record before the Respondent Court and Judge,
before the Supreme Court in Original Proceeding No. 26960, and by proceeding

in C.A. 75-0383-1 on an involuntary basis and by fully preserving the

record with regard to such arbitration rights. 1In addition, they also

later presented affirmative motions to secure arbitration rights before
the Respondent Court and Judge on several occaslons which are retlected

in the Statement of Facts, supra.

Since the Contractor's conduct after an appearance before the AAA,
as previously stated, was unjustified and without contractual sanction,
there should be no unclear questions of fact as to any waiver of arbitra-
tion rights by the Homeowners and the Contractor clearly waived any residual
lien rights which otherwise would have existed after the substantial
portion of lien rights were waived by signing checks with lien waiver
statements., Even if the Contractor had not executed any lien waiver
statements by signing checks, the entire amount of his assertable Tien
rights would have been waived by his entering an appearance before the
AAA by first filing a demand for arbitration that was unqualified and then
by responding to the Homeowners'demand for arbitratien with a respounse and
counter-claim, etc.

The effect of the Contractor's appecarance before the AAA was simply
to fulfill his contractual arbitration obligation which resulted in a
complete waiver of lien rights as provided by the construction contract.

The Contractor should not have the same lien retention rights as a
Contractor who has no Article 15 Arbitration provision and no AAA rules like
the rules in the contract betwecen the parties.

Furthermore, a true common-law arbitration submission would require
no qualification to rescrve the right to retry any and all fssues in a

Court of competent jurisdiction. The attempted qualification by the
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Contractor is neither authorized by the Agreement or the AAA Rules but
it also conflicts with the provisions of Rule 109, C.R.C.P. Hence,

dismissal should follow, based upon Wales v, State Farm Mutual Automobile

Insurance Co., ___ Colo. App. , 259 P. 2d 255, 6 Colorado Lawyer 288

(February 1977), and at best the waiver issue is a subsidiary issue and
is controlled by the legal question of the validity of all of the arbi=-
tration provisions of the contract.

Such considerations support the jurisdictional qualification in
the March 16, 1977 stipulation of settlement between Capitol, Trans-
america, and the Homeowners in connection with which the statutory under-
taking was placed with the Respondent Court, The Court's April 7, 1977
unilateral modification of the accompanying order that was signed on
March 16, 1977 also applied the recent statutbry provisions providing
for substituted security so as to impair the obligation of contract and
the Court also exceeded the statutory authority. The full iwmplications

of the Court's granting of Capitol's very recent motion to compel recor-

dation of the Certificate of Release of Mechanics' Lien, if granted upon
the hearing scheduled for 1/2 hour at 10:00 a.m. on May 19, 1977, is not
known if the Court rules in favor of Capitol,

(2) A Recent Opinion by This Court Reinforces the
Homeowners' Rights to _a Juridictional Determin-

ation Before Trial.

After the Respondent Paul Mullins and the associated
corporation filed two motions for summary judgment, the decision in

Thomas Wells & Assoc., v. Cardinal Properties, Inc., Colo. , 557

P. 2d 396 was published. Unlike Alspaugh v. District Court, Appendix A,

that case was remanded for an evidentiary hearing as is illustrated by the

following statement in the opinion.

***Qur review of the record indicates that at the
hearing on the Motion to Dismiss, counsel for the
Plaintiff made an offer of proof regarding certain
conversations betwecen agents for Mid-Coutinent and
Wells which, if fulfilled, would conceivably form
a factual basis for a finding of waiver or estoppel."
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To more clearly illustrate why the Thomas Wells case was

apparently remanded for a hearing on the issue of waiver, the record

at page 12 in Thomas

Wells, supra, should be examined with regard to
the particulars of the nature of the conversations between the attorneys,
(1.e. Mr. Shellman for the Petitioner Thomas Wells & Associates, and

Mr. Besing for Cardinal), which formed the basis of Mr. Shellman's offer

of proof:

"*%* Secondly, if the Defendant were to assert this claim
and adduce facts in regard to it, I believe, if the Court

. Pplease, that it can be demonstrated that Mr. Besing and I
discussed whether arbitration was appropriate at the time
and decided, generally, that it would be better to go

ahead and proceed with suit. I'm speaking of Mr. Besing,
Cardinal's attorney."

Also, implicit in the remand of Thomas Wells, supra, should be

a right of an appropriate review before any trial since Thomas Wells wan

clearly remanded for an evidentiary hearing in contrast to Alspaugh v.

District Court.

The Homeowners have requested one-day evidentilary hearings on
several occasions, including the following referenced dates: February 18,
1977, March 30, 1977, and April 18, 1977 (Appendix K. Ttems 28, 36, and
38 respectively). Item 36 was denied by the Respondent Court on March 30,
1977 and which was confirmed by the April 7, 1977 ruling (which effectively
denied the request in Item 28). The Court has not yet given leave for such
a requested evidentiary hearing or allotted an adequate time in any heav-
ing subsequently scheduled, including the hearing scheduled on May 19, 1977.
In connection with such requests, the Homeowners have again renewed
assertion of lack of jurisdiction over the subject matter in Civil Action

No. 75-0383-1 and are entitled to an evidentiary hearing before trial,

based on Thomas Wells, supra. The motions for(a)summary judgment and (b)
to alter or amend judgment or for a new trilal have not yet been ruled
upon, as well as several other motions involving the disposition of the

certificate of releage of mechanics' lien and the substituted security.

-27~
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In any event, it presently appears clear that the Homeowners
would not receive an evidentiary hearing on the issue of waiver and
its jurisdictional consequences either before or during trial.

The foregoing further establishes the abuse of discretion
exercised by the Respondent Court with respect to ita procecding in

excess of 1ts jurisdiction.

(3) The Earlier Decision of this Court in Alspaugh
v. District Court in Original Proceeding No. 26960

has been Independently Questioned Very Recently on
a Scholarly Basis.

A very recent commentary of the University of Colorado Associate
Professor of Law, Michael J. Waggoner, setting forth an analysis of

Alspaugh v. District Court, supra, was published in his article entitled

"Civil Procedure," 1976 Annual Survey of Colorado Law, published by

Continuing Legal Education in Colorado, Inc., a copy of which is attached

as Appendix H.

Even though he poses the jurisdictional problem before trial in an
interesting manner, I do not entirely agree with his analysis and con-
clusions, primarily because of the legal effect of the admissions of

Paul Mullins which were not fully evident in Alspaugh v. District Court.

Even though he suggests that this case might be distinguish-

able with Merrill Lynch, supra, on the grounds that the Alspaugh case

involved unclear questions of fact as to the waiver of an agreement and

that Merrill Lynch involved clear questions of law, as to the validity
of an agreement, we submit that the arbitration rights {uvolved a
determination as to the validity of the arbitration provisions of the
agreement and in the AAA rules incorporated by reference which were in

effect when the dispute arose.

Paul Mullins' deposition admissions clearly enables this con-

clusion to be derived, especially since there now appears to be no doubt
i that the Respondent Court has not disagreed with the Supreme Court's

treatment of the revocation ruling as that of waiver. To assure that
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there 1s no doubt on this point, it is shown that following the discharge
of the rule, the Homeowners requested clarification in their 'MOTION

TO RECONSIDER HOMEOWNERS' RIGHT TO STATUTORY ARBITRATION" and in the

associated brief. The Court's oral demial of this motion on April 16,

1976 (Reporter's Transcript Informal Conference p. 3,4), and the written
order of that date, reflects that the motion was summarily denied without
any explanation or clarification of the modification of this Court's

ruling of August 15, 1975 by the Colorado Supreme Court. A summary

analysis of our understanding of the nature and effect of the Colorado

Supreme Court's holding in Alspaugh v. District Court in this regard

is also set forth on pages 27 and 28 of the "MEMORANDUM BRIEF OPPOSING
SUMMARY JUDGMENT," a copy of which is attached to the affidavit of the

undersigned attorney for Petitioners.

) Past Decisions of this Court Tudicates That
There is a Basis Through This Original Pro-
ceeding for Direction of a Statutory Arbitra-
tion Proceeding Without a Trial.

The Homeowners have elected to file this "Petition for Writ of
Prohibition" directly with the Supreme Court for a determination of
jurisdiction including matters raised in the first Writ of Prohibition
with the belief that the Supreme Court should make a determination as
to jurisdiction in connection with 1973 C.R.S., Section 13-4-110(3).

With regard to the foregoing question raised as to the proper
jurisdiction, i.e. in the Supreme Court or the Court of Appeals, our
further analysis follows, which indicates that the Original Procceding
No. 26960 was then properly before the Supreme Court and this Original
Proceeding is now properly before the Supreme Court. The Homeowners
would also show by offer of proof Mr. Irvin M. Kent, 910 15th Street,
Room 900, Denver, Colorado, would testify in Court or before arbitrators
as to the reasonableness of the approach to arbitration and litigation,
including utilization of C.A.R. No. 21, for purposes of supporting the

reasonableness of attorney's fees, which the Homeowners have reserved
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the right to reassert. Mr. Kent had previously lectured on the subject

of "Original Writs, Appellate Rule 21, in conjunction with Continuing

Legal Education in Colorado, Inc.'s April 10, 1976 program, entitled

"Colorado Civil Procedure:

Extraordinary Writs and Injunctive Relief."

Since the Supreme Court in Thomas Wells indicated that conver-

sations between counsel could conceivably result in waiver or estoppel,
it would follow that actions of a party would have a greater effect in

establishing a factual basis for a finding of waiver or estoppel.

This conclusion is borne out by Merrill Lynch, Pierce, Fenner, & Smigh, Inc.

v. District Court, Colo. » 545 P. 2d 1035. 1In that case, and even

though there was no evidentiary record, the Supreme Court did not agroe

that Merrill Lynch waived its right of arbitration in that it failed

to institute the arbitration proceedings in a timely manncr, waiting

until Bryant filed his complaint in District Gurt. Since Bryant was
in the position of claimant in the dispute, the Supreme Court stated
that he must make the demand in the proper forum, and the rule was made
absolute with directions to dismiss the complaint or stay proceedings

pending completion of arbitration, whichever may be appropriate. In the

instant case, the question of waiver is presented in slightly different

form than in Merrill Lynch, supra.

The parties' mutual agreement to have all claims or disputes
arising out of the contract or breach thereof according to the AAA's
Construction Industry Rules then obtaining, i.e. those effective March 1,
1974, and which were still in effect under the construction contract
when the dispute arose, could be appropriately also referred to, in
Associate Professor Waggoner's words, supra, as a mutual renunciation
of the jurisdiction of the Courts, which would seem to be as enforce-
able and reviewable as a consent to jurisdiction. The Homeowners'
timely and continuous efforts to secure enforceable statutory arbitration
rights, coupled with the Contractor's conduct, supra, pursuant to the

complete arbitration provisions of the construction contract, should be
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gilven just as much consideration is this Original Proceeding as was the

statement in Merrill, Lynch, supra, which reads as follows:

"***Further, prior to the filing of the suit and during
correspondence concerning settlement, Merrill Lynch called

Bryant's attention to the arbitration requirement."
The foregoing analysis of the instant case, together with a more

detailed analysis involving egual protection, infra, indicates that there

was no circumstances comparable to the offer of proof in Thomas Wells,

supra, which would form the basis of any waiver of the Homeowners'

arbitration rights.

The Homeowners allege that the Respondent Court and
Judge's findings, rulings, and orders with respect to arbitration in these

proceedings and the Jjurisdictional issue before the Court ave either

manifestly erroneous or are actuated by prejudice against a statutory

arbitration proceeding before the American Arbitration Association.

Therefore, there is a basis for said findings, rulings, and orders to be

disturbed on review on the basis of Western Motors v. Carlson, 138 Colo.

404, 418, 335 P. 2d 272, 279. Furthermore, there should be no conclusive
presumption in favor of such findings, rulings, and orders on documentary
evidence alone since sald Respondents denied the Homeowners their requested
evidentiary hearing and precluded the Caveators from tendering further
evidence by quashing the subpoena duces tecum. Since the due process
analysis under ISSUE NO. 2 infra, shows that the Respondent Court and
Judge should not be able to substitute their judgment for that of the
arbitrator(s), it would logically follow that the Supreme Court of
Colorado could immediately direct arbitration, since there are specified
grounds of a limited nature for review of an arbitration award under Rule
109, C.R.C.P,

The Homeowners submit that the better view, based on Merrill
Lynch,supra, would be for the Supreme Court to retaln jurlsdiction and
to resolve the jurisdictional issue directly on the basis that the
documentation presented in this Original Proceeding provides a sufficient
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Even though the Supreme Court previously determined that only
error was involved, the foregoing analysis shows that there is such a
substantial abuse of discretion resulting in an excess of jurisdiction
being exercised by the Respondent Court, that the prior decision should
be reconsidered, based upon the admissions of Paul Mullins.

(5) A Possible Appeal Alternative Before Trial Would

Require This Court's Directions Concerning Appeal-

able Orders and Certification Under Rule 54 (b),
C.R.C.P,

. With regard to any possible alternative to C.A.R. No. 21
by an appeal in advance of trial under C.A.R. No. 1, based upon any
of the Trial Court's Orders up to and including the present time, tho
Homeowners would show that they previously attempted to obtain a C.R.C.P.
Rule 54 (b) designation for the Trial Court's April 16, 1976 denial
of their motion to reconsider arbitration.

Since the Homeowners' Rule 54 (b) motion was predicated upon
their June 30, 1976 "SUPPLEMENTAL OFFER OF PROOF OF HOMEOWNER"S STATUTORY
ARBITRATION RIGHTS," and since the Trial Court, on November 4, 1976, would
not clarify dits prior findings and rulings, based upon the evidence
shown to the Court by offer of proof (Exhibit K, Item 22), it appears that
the Trial Court misconceived the force and effect of such evidence
and/or is prejudiced against the Homeowners' statutory arbitration rights,

Western Motors v. Carlson, and Stephenson v. Stephenson, 134 Colo 96,

299 P, 24 1095.

The Homeowners believe that it would require an order of this
Court directing the Trial Court to find and determine that there 1s no
just reason for delay, to direct the entry of a final judgment for an
order or orders subject to Rule 54 (b), including pending motions not
yet ruled upon, and to further stay proceedings pending the final out-
come of the case. However, it is not known when the Respondent Court
will rule upon the Contractor's motion for Summary Judgment (Appendix K,

Item 26), or the Homeowners' Motion to Alter or Amend Judgment or for
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a New Trial (Appendix K, Item 38), and it does not appear that the
Respondent Court would designate any Order pursuant to Rule 54 (b)
because the jurisdictional issue involving the enforceability of the
arbitration rights of the Homeowners underlies each of the motions
and any existing or pending order by the Respondent Court,

Even if the Supreme Court exercised its supervisory powers to
direct the Respondent Court to make an appropriate Rule 54 (b) certifi-
cation for all such orders as is appropriate for review and which,
directly or indirectly, involve the jurisdictional issue, and directed
that this Original Proceeding be transferred to the Court of Appeals
under 1973 C.R.S., 8 13-4-110(3), it would appear that such procedure
may be unnecessarily complicated and lengthy, and involve collateral
matters which may be possible to avoid by a direct resolution of the
fundamental issue of jurisdiction, based upon the question of law
concerning the validity of all of the arbitration provisions of the
construction contract, based upon cases previously cited.

(B) ISSUE NO. 2: TIE HOMEOWNERS HAVE BEEN DEPRIVED OF THEIR
PROTERTY BY THE ACTIONS OF THE RESPONDENT
COURT AND JUDGE FOR THE FOLLOWING REASONS:

(1) Respondents Denied lHomeowners of Due
Process of Law Rights

The constitutional due process of law rights to which the
Homeowners are entitled under the federal and state constitutions are
set forth in Appendix C, infra.

Throughout these proceedings, the Homeowners have timely,
diligently, and continuously attempted to secure their arbitration rights
of a statutory nature which would result in an award being enforceable as
a judgment, pursuant to Rule 109, C.R.C.P. After being compelled to pro-
ceed involuntarily in C.A. 75-0383-1, they have also continued to qualify
and preserve the Record for appellate review of the underlying juris-
dictional fssue and the foregolng arbitratton vights,

The Homeowners contend that the Respondent Court treats the

contractual agreement of the parties (including the AAA rules referenced),

-33~



N H. LOVE
ATTORNEY

OULDER
JLORADO

which was still in effect when the dispute arose and that said Respon-

dents also treat Rule 109, C.R.C.P. as though they can be unilaterally

disregarded by the Contractor. Yet the Contractor can procedurally assert

claims against the Homeowners in C.A. 75-0383-1, bascd upon other parts

of the construction contract. The Homeowners have been effectively left

without a remedy with regard to any rights which they have to have the
dispute determined by arbitration in lieu of a court trial. They believe
that the right to make and enforce contracts is a very valuable right of
individuals. They also believe that a Court should not transform a
contract into a new contract by effectively rewriting the contvact and
that a valid contract should be upheld and that procedural relief com-
mensurate with the substantive rights of the parties should be granted
accordingly,

The Homeowners assert that they are entitled to have the dispute
heard before the agreed upon arbitration body, based upon Rule 109,
C.R.C.P. A background review of Rule 109 indicates that the provisions
of Rule 109 in connection with arbitration proceedings should be accorded
greater respect in the judicial process considering the principle that,
in construing a document, courts must enforce the document as written,

and are not at liberty to rewrite the contract for the parties. Yamin v.

Levine, 120 Colo. 35, 206 P, 2d 596, Helmericks v. Hotter, supra, and

Hyland Hills etc. v. McCoy, Iunc.,supra.

Rule 109, C.R.C.P., was included in the Rules of Civil Procedure
that were adopted by the Supreme Court of Colorado, en banc, January 6,
1941 (see Order, page 616, Book 34, Records in the Office of the Clerk of
the Court) which were to take effect on April 6, 1941. Hence, the trans-
ferral of the code provisions and legislature policy to the Colorado
Supreme Court of such code sections under the Rules of Clvil Procedure
was effected in order that procedure and the placement might be adopted

in Colorado, following as far as practicable, the new federal rules.
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It is also important to note that Chapter 80 of the Colorado Session
Laws of 1939 (Appendix D) provides that the Rules shall nedther abridge,
enlarge, nor modify the substantive rights of any such litigants. Such
act, Senate Bill No. 119, was approved February 25, 1939, and a copy of
such act is attached hereto in Appendix No. D, Section 1 of the 1939 Act
now set forth in 1973 C.R.S., Sec. 13-2-108.

On the basis that a change from a court of law to an arbitration
panel involves substantive law and makes a radical difference in ultimate
result and thus substantially effects the controversy or dispute, what-

ever its merits or shortcomings, the courts In Colorado may not sub-

stantially affect the enforcement of the right to statutory arbitration,

based on the agreement of the parties. The inclusion of enforceable

statutory arbijtration agreements as a part of the substantive law is

supported by the last paragraph on page 520 of 5 Am. Jur. 2d, ARBITRATION

AND AWARD, Section 2.

The measure of the respect that this Court has had for Rule 109,

C.R.C.P. is reflected in a number of decisions, In addition to several

cases we previously cited in Original Proceeding No. 26960, several
cases are commented upon as follows with regard to enforceability of

an award.

In People v. Crystal River Corporation, 280 P. 2d 429, 131 Colo.

163 (1955), at page 432 of 280 P. 2d, in connection with Rule 109 (g),

R.C.P. Colo. (the old Code Provisions), the Court noted the following:

"The award of the arbitrators is of equal dignity with a
judgment, and may only be reviewed for the causes set forth
in Rule 109 (g), R.C.P., Colo."

"In Wilson v. Wilson, 18 Cole. 615, 34 P, 175, 178...

In reversing the case we said: 'In this case the district
court went behind the award, and substituted its judgment,
both upon the law and the facts of the case, for that of

the arbitrators....Giving to the award the effect of a
judgment, this action of the District Court is not sustained"
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"By Rule 109(g), R.C.P., Colo., it is provlded that such

matter so arbitrated shall be held to have been adjudicated
and settled and not open, either directly or

indirectly for review, etc., except by impeachment for
fraud, etc." (At page 433 of 280 P. 2d)

In addition to Wilson v. Wilson, supra, the cases of Empson

Packing Co. v. Clawson, 95 P. 546, 547, 43 Colo. 188 and Twin Lakes Reservoir

& Canal Co. v. Platt Rogers, 147 P. 2d 828, 112 Colo. 155, are supportive

of the Homeowners' contentions.

In connection with statutory arbitration agreements, if a district
court cannot substitute its judgment for that of arbitrators after an
arbitration proceeding is conducted and an award is made, then a fortiori,

a district court should not be able to substitute its judgment in advance

of an arbitration hearing or award. In addition, an arbitration award

was upheld under Rule 109, C.R.C.P., in the case of Sisters of Mercy of

Colorado v. Mead and Mount Construction Co.,439 P. 2d 733, 165 Colo. 447,

An example of this Court's denial of substantial rights of the
Homeowners 1s the striking of allegations concerning attorney's fees and
mental suffering in the December 7, 1976 Order, and there Is no guarantee
that the Court will later approve a motion to amend the pretrial order
which is yet to be prepared at the time specified by the Court, which would

be shortly before the presently scheduled trial date. The Homeowners assert

a right to have such issues presented to and considered by the arbitrator(s),
based on the foregoing authorities and upon the federal and state constitu-
tional provisions (Appendix C).

With regard to the demonstrated intent of the Homeowners and
their continuous assertion of arbitration rights, such rights have been pre-
served under the principles enunciated in the following cases and the results

of saild cases:

.Hart v. Orion Insurance Co., 453 F. 2d 1358, 1360 (1958)

Carich v. Reder A/B Nordie, 2 Cir., 389 F. 2d 092,090

Commercial Metals Co. v. International Union Marine Corp.,
294 F. Supp. 570 (1968)
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The previous analyses of the foregoing cases is set forth on pages 18

and 19 of the Homeowners' "BRIEF IN SUPPORT OF WRLIT OF PROHIBLTION" in

Original Proceeding 26960. The above designated actions by the

Homeowners, as reflected by positions taken and filed with the Respondent
Court and Judge in C.A. 75-0383-1 since February 23, 1976 should be re-
garded as cumulative to the previous actions taken by the Homeowners in

C.A. 75-0203-1, C.A. 75-0383-1, and Original Proceeding No. 26960, which

are sumggrized on pages 19 through 21 of the above referenced Brief in

Original Proceeding No. 26960. TFor the convenience of this Court, the

expressions of the Homeowners' intent to arbitrate in the initial C.A.
75~-0203-1 pleadings and motions and the Initlal C.A. 75-0383-1 motlon to
quash summons and complaint are condensed and emphasized in Appendix J

(which includes summary background notes concerning the motions and plead-

ings of the Homeowners) to clearly illustrate the extent of the Homeowners'

intent to arbitrate and their continuous assertion of such intent to arbitrate.
The purpose of Appendix J is to clearly show this Court the Home-

owners' actual position before the Respondent Court and Judge early in the

proceedings in both civil actions since the counsel for the Respondents

in Original Proceeding No. 26960 made statements, quoted supra, which had

the effect of reforming the Homeowners' actual position before this Court

from the standpoint of the Respondent Court and Judge. Because the mis-

quotation was so substantial, the effect appears to be as though there were

supplemental findings by the Respondent Court and Judge in their counsel's

Answer and Brief in Original Proceeding No. 26960 upon which the Supreme

Court appeared to rely since the Supreme Court indicated that the trial

court had jurisdiction to pass on the question of waiver. If, in fact,

the Homeowners' actual position before the Supreme Court was only as it

was stated by the Respondents in the Answer and Brief, quoted supra,

then there would have been no basls for the Petition to have been filed

by the Homeowners in the first place in Original Proceeding No. 26960!
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Therefore, the Homeowners assert that they were deprived of
their property by denial of federal and state consitutional due process of
law by such unilateral reformation in behalf of the Respondents and which

must be imputed to the Respondent Court and Judge. The additional elements

of the Homeowners' actual position before this Court in that Original
Proceeding generally include (a) the existence of all of the arbitration
provisions of the construction contract (including the AAA rules then
obtaining) which demonstrably were in effect when the dispute arose.

(b) the\Contractor's conduct in his appearance before the AAA, (c) the Home-
owners' clear demonstration of their timely application to secure enforceable
statutory arbitration rights, based upon recognized principles of law.

(d) their continuous assertion of such rights in C.A. 75-0203-1 and C.A.
75-0383-1 before the Respondent Court and Judge. They believe that they
are entitled to have the Supreme Court, in another Opinion, supplement
the findings reflected in the Opinion, dated February 23, 1976 (Appendix A)
to correctly reflect their actual position and te also have thelr correct
position stated under Note 1 thereto with regard to their demonstrated
intent to obtain their arbitration relief by fully qualifying their plead~
ings.

As a consequence of the February 23, 1976 decision by this Court

in Alspaugh v, District Court, supra, and in addition to the foregoing,

the Homeowners have effectively conditioned their appearance in this
Civil Action as participating on an involuntary basis before filing any
pleadings in this action (Appendix K, Item 4).

The denials of the requested one (1) day evidentiary hearing
on March 30, 1977, confirmed by the April 7, 1977 ruling, deprives the
Homeowners of their property and constitutes a denial of due process of

law under the referenced constitutional provisions, based on Thomas Wells,

supra, and also based on both thelr several offers of proof (Appendix K) and

the circumstances of this case. The Court has still not permitted an oppor-

tunity for an adequate evidentiary hecaring in councetion with the jurisdic-
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tional issue in connection with other motions pending before the Court.
In connection with their full rights to be fully heard from
the standpoint of due process of law, the Homeowners rely on fundamental
principles of a meaningful opportunity to be heard, which includes an
opportunity for a person to speak up in his own defense, being afforded
an opportunity to present objections, and an effective opportunity to
defend by confronting any adverse witnesses and presenting his own argu-

ments and evidence orally. See, for example,

Fuentes v. Shevin, 407 U.S. 67, 80, 92 S.Ct. 1983, 32 L.Ed.
2d 5563

Boddie v. Connecticut, 401 U.S. 371, 377, 28 L. Ed 2d 13,
91 S, Ct. 780;

Mullane v. Central Hanover Trust Co., 339 U.S. 306, 314, 94L.
Ed. 865, 70 S. Ct. 652;

Goldberg v. Kelly, 397 U.S. 254, 260, 90 s.Ct. 1011, 25
L. Ed. 24 287.

In connection with Fuentes v. Shevin, supra, this Court has

very recently upheld Fuentes v. Shevin in Valley Development, at Vail, Inc.

v. Warder, County Eagle, Colo., 557 P. 2d 1180.

Such case appears relevant

because the District Court Judge limited the C.R.C.P. 120 hearing to the

lquestion of the debtor's military status. The Colorado Supreme Court did
not agree that the receivership hearing provided petitioners with an effec-
tive opportunity to be heard on the issue of foreclosure, and, on the facts
in that case, petitioners had no opportunity to be heard at a meaningful

time or in a meaningful manner concerning the matters constituting the

alleged defaults, apparently challenged, particularly as to the details of

the accumulated indebtedness alleged to be in default. Fuentes v. Shevin,supra.

The case of Bonner v. Gorman, 213 U.S. 86, 53 L.E. 709, 29 S. Ct.

—

483 previously quoted in the "BRIEF IN SUPPORT OF THE REPLY TO THE ANSWER AND

BRIEF OF RESPONDENTS" at pages 25 and 26, is even more pertinent today, in

view of the due process of law principles set forth in this brief. 1In addition,

as also therein noted at page 25, based on Shelley v. Kramer, 334 U.S. 1, 14,
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92 L.E. 1161, 68 S, Ct. 836 indicates that the Respondent Court and Judge
would be responsible for state action which would deprive Homcowners

of their constitutional rights by ignoring the several offers of proof

and requests for evidentiary hearings before trial.

The Homeowners were further effectively deprived of their
property by the Respondent Court and Judge's April 7, 1977 unilateral amend-

ment of the paragraph relating to the custody and disposition of funds

for the substituted security paid to the Court in the amount of $20,668.41

and thug altering the language which was set forth at the bottom of page 1

and at the top of page 2 of the Court's March 16, 1977 "ORDER" and at the

end of paragraph (4) on Page 1 of the March 16, 1977 "STIPULATION AND
MOTION TO DISMISS AND DISCHARGE THE MECHANICS' LIEN." (Appendix K, Items
33, 37, 45).
Such unilateral modification of the stipulation is believed

to have placed the Homecowners in the untenable position of walving thelr
preserved statutory arbitration rights by filing, or consenting to the
filing, of the signed "CERTIFICATE OF RELEASE OF MECHANICS LIEN" with the
i Clerk and Recorder for the County of Boulder. Such modification was a
clear abuse of discretion, especially since the Homeowners' subpoena duces
tecum was quashed and the Homeowners were denied an evidentiary hearing
regarding their arbitration and jurisdictional rights. In addition,
the substituted language in the April 7, 1977 Order could enable the Respondent

Court to apply such substituted security to the non-lien Counts of the
I lien foreclosure complaint (No. II and No. TIT), and could preclude any
.‘offset against Paul Mullins. Such action exceeds the scope of 1973 C.R.S. 8
© 38~22-131(2), which does not provide that a Judge may unilaterally modify

an Undertaking.

It would also scem that the completion of the trial proceedings
between only the Alspaughs with the Plaintiff Corporation and Third-Party
i Defendant, Paul Mullins, DBA: Paul Mullins Construction Company and any
. ensuing judgment, cven if in favor of the Plaintiff and such Third-Party
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Defendant, would not completely determine the rights of the parties
and would further deny the Homeowners due process of law, especially
considering the provision of Section 38-22-113 (2), 1973 C.R.s., which

reads in relevant part as follows:

"(2) Judgments shall be rendered according to the rights of
parties. The various rights of all the lien claimants and

other parties to any such action shall he determined and in-
corporated 1in one judgment and decree,¥**"

when the March 16, 1977 Stipulation has not been given effect.

Even though the Respondent Court has abused its discretion and
exceeded its jurisdiction and has denied the Homeowners of a meaningful
opportunity to be heard, based upon principles of due process of law
contrary to the federal and state constitutions (Appendix C). However,
based on the admissions of Paul Mullins, it appears that an evidentiary
hearing would not be required to establish the validity and legal effcct
of the arbitration provisions still in effect when the dispute arose,
which should be paramount and controlling over the issue of waiver which

should now be a clear question of law.

(2) Respondents Denied Homeowners of the
Equal Protection of the Law.

Generally, the Homeowners assert that the Court has not applied
equivalent standards to the issues waiver of arbitration and lien rights
with respect to both the Homecowners and the Contractor. Tn additlon,
it now clearly appears that the Court is denying the Homeowners equal
protection under the Federal and State Constitutions (See Appendix No.

C, attached) by refusing to further consider offers of proof as to the
Homeowners' arbitration rights prior to trial even though the Colorado
Supreme Court has just held that a petitioner was entitled to a hearing,
including an opportunity to present evidence to sustaln a clalm of walver

as a result of an offer of proof. Thomas Wells, supra.

The denial of an evidentiary hearing on jurisdictional facts
before trial to the Alspaughs, landowners, is a clear denial of equal
protection of the law, especially when contrasted with the Colorado

Supreme Court's granting a contractor (i.e. the architect in Thomas Wells,
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supra, who sued to foreclose a mechanics' lien), a right to an evidentiary
hearing on a question of waiver without requiring trial as a prerequisite
to a determination of the status of arbitration rights.

The Respondent Court has applied an unequal standard of waiver,
resulting in a further denial of the equal protection of the law, by:

(a) effectively making it possible for the Contractor to

unilaterally, and without contractual justification, assert lien rights by:

1) filing the unqualificed demand for arbitration, based
(119 ‘then breaching the sonatraeriione of the contract,
filing the qualified response and counter-claim to the
Homeowners' demand for arbitration,
(i1i) and then by filing a lien foreclosure complaint,
and yet ,
(b) deny to the Homeownera the opportunity to then seek a
judicial determination as to enforceable statutory arbitration rights, pursu-
ant to the contract between the parties and based upon Rule 109, C.R.C.P.,
without first being compelled to go through trial in C.A. 75-0383-1.

A detailed side by side comparison of steps taken by the Contractor
and by the Homeowners is included on pages 25 and 26 in the "MEMORANDUM
BRIEF OPPOSING SUMMARY JUDGMENT." (Appendix K, Item 28).

A detailed analysis of the standard to be applied follows
such comparison on pages 26 through 28, and includes such factors as intent,
*%% ywhether or not arbitration was continuously asserted by the Homeowners,
and the presence of prejudice, i.e. substantial prejudice , which was
previously analyzed on pages 17 through 21 of the "BRIEF IN SUPPORT OF
WRIT OF PETITION" in Original Proceeding No. 26960. A detailed, numbered,
step by step analysis of the application of the standard also is included
therein, commencing at page 28 and ending at page 31 of said opposing brief
(Appendix K, Item 28). In addition, such opposing brief also reflects

in that section that the rulings of this Court and the Trial Court were

inconsistently stated. It is further believed that the combined effect
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of the rulings of the Trial Court and this Court (including this Court's
construction of the trial court's ruling) was quoted out of context. Since
the standard for waiver of arbitration rights is affected by the type of

arbitration agreement, which we assert to be of a statutory type, it is

essential that a determination be made by this Court since the Respondent

Court has declined to make such determination. It was simply stated that

the Trial Court did have jurisdiction over the matter in the "RULINGS AND

ORDERS ON ALL PENDING MOTIONS, on November 4, 1976 (Appendix K, Item 22).
Previously, the Respondent Court and Judge stated at an informal conference

on April 16, 1976 that there was going to be no arbitration, period, based

upon authority from the Supreme Court. However, based on the issue concern-
ing the validity of the arbitration provisions of the construction contract

which has emerged, this conclusion should no longer be given such effect,

based upon Helmericks v. Hotter, Hyland Hills, Yamin, and Merrill Lynch, supra.

The Homeowners submit the record, as summarized by the Statement
of Facts, and the referenced documentation will lead the Supreme Court to
the conclusion that the Respondent Court and Judge have, in fact, applied

L
an unequal standard of waiver either by act or omission, or a combination

of both, all of which constitutes an abuse of discretion and which results

in their acting in excess of their jurisdiction.

(3) Respondents Impaired Their Statutory Arbitration Rights
under the Enforceable Statutory Provisions of the
Construction Contract and Impairing Thedir Further
Rights of Compromise and Settlement.

Article I, Section 10, Clause 1 of the United States Constitution

provides in part as follows:

"No state shall ***; pass any bill of attainder, ex-post
facto law, or law impairing the obligation of contracts,***

In McCracken v, Hayward, 2 How 608, 11 L. Ed 397, it is stated, in

1 par as follows:

"x%* The obligations of a contract consist in its binding
force on the party who makes it. This depends upon the
laws in existence when it is made. These are necessarily
referred to in all contracts, and forming a part of them

as the measure of the obligation to pcrfSFh them by he one
?ngdggvz party, and the right acquired by the other.*** (emphasis supplied)
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In connection with the application of the foregoing principle
concerning impairment of contracts, the following principle in 73 Am. Jr.

2d STIPULATIONS, Section 4, Subject Matter should be considered where it

is stated in part:

"it may be stated as a broad general principle, subject
to the limitations hereinafter noted, that matter rela-
ting merely to the conduct of a pending proceeding or to
the designation of the issues involved therein, which
affects only the rights or convenience of the parties
thereto and does not involve any interference with the
duties and functions of the court, may be the subjoect

of a stipulation.28"***

The following phrase of the stipulation of the parties in

the March 16, 1977 Order, and also in the stipulation and motion of that

date:
"*%% shall be paid out in accordance with such orders as

may hereafter be entered by any court having jurisdiction
thereof, pursuant to the above referenced statutory provisioms.

should be given effect just as much as the stipulation which was upheld in

United States v. Harding, 491 F. 2d 697 (10th Cir., 1974), Appeal after

remand, 507 F. 2d 294, Cert. denied 420 U.S. 997, 43 L. Ed. 2d 679,

95 S. Ct. 1437, which would result in this Court's having no subject matter
jurisdiction to adjudiate the issues at trial. This is especially true,
since the following statement is sct forth in the March 16, 1977 stipulation
between Capitol, Transamerica and the Homeowners:

"(6) That the Court shall enter an order in accordance
with the foregoing***"

and it 1s clear from the language of the stipulation provisions that the
parties to the stipulation did not authorize the Court to modify the March 16,
1977 Order. Such stipulation of the parties should be given force and effect,
based upon the analysis in the supporting memorandum brief pertaining to

stipulations, Capitol and Transamerica cannot stipulate in to one thing

and later change their mind and withdraw that consent without the agreement

of the Homeowners.
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The Homeowners also contend that their construction agreement
with the Contractor, dated March 12, 1974, which was 1n elffect when the
dispute arose, and which also includes the above referencéd AAA rules,
would be impaired by any provision of the sections of the State of Colorado
Revised Statutes. providing for the Court's substituting the language in
its April 7, 1977 Ruling in lieu of the stipulated language.

In addition to consideration of principles of law applied to
the validity of contracts, supra, the previously analyzed principles
connected with due process of law and the equal protection of the law

have a bearing upon the application of the principle pertaining to im-

pairment of contracts. Based upon the agreement of the parties, supra, and :

based upon the enforceable character of such an arbitration award under the
construction contract based upon Rule 109, C.R.C.P., which was founded %
by the legislature and which should be fully accorded binding effect,

based upon the 1939 Session Laws (Appendix D), the Homeowners are entitled ¥
as a matter of law to preserve their statutory arbitration and jurisdic-
tional rights by qualifying language in the undertaking by which the Home-
owners have lodged $20,668.41 as substituted security for the mechanic's
lien claim of the Plaintiff on March 16, 1977 (Appendix K, Item 3). The
Supreme Court of Colorado reserved a ruling on the correctness of the . !
Respondent Court and Judge's ruling on the issue of waiver until appeal and [
hence did not authorize the trial Court to exceed it's discretion and

authority beyond either the February 23, 1976 Opinion discharging the

rule to show cause or to exceed it's authority to approve a bond or

undertaking under 1973 C.R.S., Section 38-22-131(2) by enabling the Court

_AS A

to modify a bond or undertaking, especially one which was limited to
certain terms by stipulation.

In addition, the Homcowner's object to the reference, in the
quoted phrase above, which includes any judgment obtained by the Plaintiff.
This 1s objectionable because such language could include Counts 2 and 3

of the Plaintiff's complaint and would preclude the Alspaughs from off-
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setting any judgment against Paul Mullins, individually, doing business

as Paul Mullins Construction Company.

Because of a denial of due process as to an evidentiary hearing
L 2

on underlying jurisdictional issues, the Homeowners have been denied of

a meaningful opportunity to a due process of law hearing, based upon
foregoing principles and, . hence, the one~half hour scheduled hearing on
May 19, 1977 on the two motions identified in the Respondent Court's
"AMENDED NOTICE OF HEARING, dated May 9, 1977 will not remedy nor appear
to affg;t the Court's April 7, 1977 ruling in terms of scope. Rather,

the hearing would appear to only affect the timing of the recording of
the Certificate of Release of Mechanic's Lien now in the possession of the
Respondent Court and Judge if the Court rules in favor of Capitol.

The Respondent Court's actions herein further show an abuse of
discretion leading to its acting in excess of its jurisdiction.
V. CONCLUSION:

It appears that the procedural problem could be most directly
and efficiently resolved by the Supreme Court in this Original Proceeding
by ordgring that the proceedings in Civil Action No. 75-0383-1 are a
nullity with appropriate relief as requested in the accompanying Petition
so that the Homeowners may amend their demand for arbitration against
Paul Mullins d/b/a Paul Mullins Construction Company, and against the now

disclosed corporation by that name.

Respectfujly submitted,

Dated: May 1977. John H, Love, No. 2493
Attorney for the Petitioners
250 Arapahoe, Suite 202
Boulder, Colorado 80302
(303) 449-6762
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Mark H. Alspaugh and Juanita S. Alspaugh,
Petitioners,
V.
The District Court in and for the County of Boulder; Honorable William D, Neighbors, Judge:
Paul Mullins, d/b/a Paul Mullins Construction Co.. a
Colorado corporation; Capitol Federal Savings; and Gerald Caplan, Public Trustee for the
. : County of Boulder, State of Colorado,
) Respoundents.

Original proceeding. Rule discharged as improvidently granted.

John H. Love, for petitioners.

Thomas and Esperti, P.C., Eldon E. Silverman, for respondents except Capltol Federal Savings and
the Public Trustee.

MR. JUSTICE GROVLS delivered the opinion of the Court.

This is an original proceeding in which we issued a rule to show cause why the district court had
not exceeded its jurisdiction in refusing to compel arditration .umulmb to an arbitration provision in
a construction contract. We discharge the rule.

On March 12, 1974, Paul Mullins Construction Co., (hercinafter **Contractor’') and Mark H. and
Juanita S. Alspaugh, (hereinafter “*Homeowners''), entered into a contract for the construction of a
home in Boulder County. The contract contained an arbitration clause which reads as follows:

“Article 15 Arbitration. All claims or disputes arising out of this Contract or the breach thereof

shall be decided by arbitration in accordance with the Construction Industry Arbitration Rules

of the American Arbitration Association then obtaining unless the parties mutually agree
otherwise. Notice of the demand for arbitration shall be filed in writing with the other party to

the Contract and with-the American Arhitmlion Association and shall be made within a

reasonable time after the dispute has arisen.

A dispute arose between the Contractor and the Hnn\cm\'mr\, and on December 9, 1974 the
Homeowners filed a demand for arbitration. The demand was on a stundard Torm of the American
. Arbitration Association which, with added claims for relicf, was filed with the Association. On
January 3, 1975, the Contractor submitted himself to arbitrution by filing a response. The response
denied various allegations, and asserted a counterclaim for amounts owed for labor and materials.
The Contractor, in accordance with its submission to arbitration, indicated its choice of arbitrators
and ‘dates for the arbitration. However, the response reserved the right to arbitrate, “only as a
condition precedent to a possible court action.”’

In late January, 1975, the Homeowners filed an action in the district court, alleging a wrongful
attempt by the Contractor to avoid finality of submission to arbitration, In this action the Homeow-
ners also alleged breach of contract, negligence, and attempted wrongful reformation ol contract,
Included with this complaint, which consisted of a table of contents, 48 allegations and I8 pages,
was a motion to compel arbitration. ! In early February, 1975, the Contractor initinted a mechanic’s
lien foreclosure suit, naming as defendants the Homceowners, Capitol Federal Savings (as ben-
eficiary under a deed of trust), and the Public Trustee of the County of Boulder. The Homeowners
responded with a motion to quash the summons and dismiss the foreclosure complaint with pre-
judice, based upon the theory that the matter should be resolved by arbitration.

Both the action filed by the Homeowners and the action filed by the Contractor were assigned to
the respondent judge. The court, without objection by either party, heard oral arguments on ali
pending motions in both cases on April 23, 1975, and on August 15, 1975, issued its rulings and
order. The court ruled that “‘the principal issue raised by all the motions, briefs and argument of
counsel is simply whether the contractor can be compelled to participate in the arbitration proceed-
ings."”

The court held that the contractor had asscrted a mechanic’s lien against the homeowners, which
mechanic’s lien was not waived by the construction contract and which could be enlorced only
through judicial proceedings.

The court further stated:

“[Wlhen the parties cach filed their rcxpcunc faw* suits they revoked their agreement to-

arbitrate by implication. The filing of an action in conrt based on the same cause of dction as

the arbitration submission revokes by implication the agrecmeat to arbitrate. Gillerie v.

Brookhart, 123 N_E.2d 693 (Ohio 1954); 5 Am. Jur. 2d Arbitration and Award § 46 (1962); 6

C.J.S. Arbitration and Award § 34(c) (1937)."" (Emphasis added.)

In Gillette v. Brookhart the court stated:

“{1jt is the considered opinion of the court that although the plaintiff lessee had a right to

arbitrate and the defendant lessor had a corresponding duty, the plaintiff lessce by bringing this
action wmved such nght (Emphasis added.)




No.26960Q (continued)

The encyclopedia citations are not very supportive of a ruling based on revocation. We conclude
that 'while the trial court was referring to revocation, under the wording of Gillette v. Brookhart,
which it cited, it really meant that by filing the law suits the parties waived their agreement to
arbitrate. We treat the order before us as the ruling that there were waivers,

The court further dismissed the complaint filed by the Homeowners without prejudice, ruling that

the complaint was *“filled with legal arguments, immaterial and irrelevant matters and clearly is not
a short and plain statement of their claim,’ and was thus in violation of C.R.C.P. §(a)2). It then
held that the Homeowners could assert any and all of their claims against the Contractor in the
foreclasure action still pending.
_ The Homeowners filed a petition for writ of prohibition in this court, and a rule to show cause was
lssu.ed.‘The Homeowners claim that the trial court exceeded its jurisdiction in not compelling
arbl(rut.mn. and, further, that the court would be exceeding its jurisdiction in the mechanic's licn
case, since according to the Homeowners, the Contractor had waived his mechanic’s lien rights by
reason of the arbitration provision of the contract. The Homeowners also ask for reinstatement of the
case they filed in district court.

A writ of prohibition under Colo. Const. Art. VI, § 3, and C. AR, 21 is lr.ldxllondlly used 1o
prevent an inferior judicial body from exercising a jurisdiction with which it is not vested. Rule
21(a) in pertinent part reads as follows:

“Reliefl in the nature of prohibition may be sought in the Supreme Cowrt where the district
courtis proceeding without or in excess of its jurisdiction or where the district court has granted
or denied change of venue. . . "
This extraordinary writ does not include the correction of error made by the trial court. Prohibition
may not “‘be used to restrain a trial court from committing error in deculing a question properly
before ity it may not be used in licu of a writ of error.” Prinster v. District Court, 137 Colo. 393,
325 P.2d 938 (1958).

Right or wrong, the trial court has ruled that the partics have waived their rights to arbitration. It
cannot be denied that the court had jurisdiction to pass on the question of waiver. If it is right in this
.ruling, it has jurisdiction to proceed. This is not a proper case for this court to inject itsclf at this
juncture into the ruling on waiver. If in fact the district court erred, the error may be corrected on
appeal. Leonhart v. District Court, 138 Colo. 1, 329 P.2d 781 (1958).

The petitioners urge that the right to arbitrate will be lost if the trial court proceeds with the case
before it, and that the unnccessary delay and expense of the trial is sufficient grounds to invoke the
jurisdiction of this court. In Prinster, supra, the court stated that “*f{tjhe delay and expense of a trial
may not be urged as grounds for prohibition.”

The rule, having been improvidently granted, is discharged.

1. The main complaint contained seven causes of action, including the onés which were the basis
of the original dispute. Among them were three based on negligence, and one on wrongful attempt
to revoke arbitration. Later an amended complaint was filed containing 38 allegations. Additional
motions were also filed to compel arbitration, to add additional parties, and to accelerate the
proceedings. '

Appendix Exhibit Notes:

(1) Reproduced from 5 Colorado Léwyet 583 (April 1976)

(2) This Original Proceeding is also cited at Colo,
545 P, 2d 1035 (1976)

»
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; DATE i FOR

”Feb 10,1975 Pltf

ALSPAUGH and JUANITA S.
FEDERAL SAVINGS,

PUBLIC TRUSTEE

STATE OF

NAME

D FEe & Tx Thomas & Espertl

‘Feb.26,1975 Dft D. Fee

i Feb. 27 1975 Dft D.Fee
Har 22, 1976|DFt D Fces
Apr 06,1976§DFt D Fee
‘Apr 06,1976! Dft Refund’
Aug 30,1976 ,Dft Jury Fee
Dec 20, 1976 -Jury Fee
Mar 15, 1977 Dfts Deposit
Mar 17, 1977i0ther

Mar 17,1977 iOther

|

|

]

| |
i
|
\

§ DATE

{Feb.10, 1975
"Feb.26,1975

1
§ |

Per Order papltol Fed. Savings
S.Act. Open Capitol Fed.

| John H. Love

i Davi . Wells

i id C. Well
John H. Love
‘David C. ¥ells
!David C. Wells
John H. Love
Dennis L. Blewitt

Mark & Juanita Alspaugh

Savings

PROCEEDINGS

Complaint filed.

MOTION to Quash Summons and Complaint and to Dismiss
with Prejudice £iled, by dfts Alspaugh.
Memorandum Brief in Support of Motions to Quash Summons

For THOMAS and ESPERTI

13,778,00

By: Eldon E. Silverman

For JOHN I.

DAVID C.
HARRY M., WILLIAMS~Co-Counsel

Recexved

0.668.41

Amount

26.00
12.50
25.00
140.90
40.00

(6
(e

ooun

.0
.0
.4

I—‘O

2
2
66

]

i 'and Complaint and to Dismiss with Prejud,ce filed.
MOTlOW to Accelerate Procecedings-filed.

r"‘eb 27,1975
Har 3, 1975 i

!personally,

fidavit of
Certificate of Delivery and Certif

Mark H.

and Juanita S. Alspaugh filed.
icate-of Mailing filed.

LOVE~-Dfts Alspaugh
WELLS--Canitol rederal Sav.

Amount

Rw i ?

. NO,_A_,ig Pmc_ O\.lt _ i No. I

16006 | B ;

16334 : i

16339 3 q

5614 ; d

5963 i ¢

20.00 . 1400,

o 9 : i

2554 | I i 4

4547 ’ I
120,668. 41 2064 ¢

4576; i ;

I j

P

' if

i i

t i

i

Answer and Crossclaim file by Dft Capitol Federal Savings.
Summons filed with return

1973

£idavit of Service by Disinterested Person for Juanita
S Alspaurh at 6 Bench Mark Drive, Boulder on Feb.
Affidavit of Service by Disinterested Person for CAPITOL

at 1301 Spruce Street,
i ;S Alspauch, personally at é Bench Mark Drive, Boulder, Colo on
i Feb 8,

of

on Feb.

i FEDERAL SAVINGS, by leaving with Leslie McClendore, at 2625 South

! Colorado Blvd.,

>.7,1975

Notice of Hearing filed for March 12,
Reaponae to Motions of Dfts

and Complaint and to Dismiss with Prejudice filed.
Affidavit of Paul Mullins

Denver,

Colorado,

B-1

Feb. 10,

filed.

7,

1875.

8,

1975.

service on CGerald Caplan
Upon Juanita

1975.

1975, at 3:30 p.m.
Alspaugh to Quash sSummons

Paga




L15-0383-1  Action No. PAUL. MULLINS CONSTRUCTION Vs ALSPAUGH etal,
vate | oo N e
! E | 'PROCEEDINGS Roow | Pame !
TMar.12,197§ M 0. entered and filed. Slgned Mar. 12, 1975. Hearlnq in i
: i cases 75-0203-1 and 75-0383-1 for March. 12, 1975 id Vacated. i g
! Counsel will arrange a hearing date at a later time. § )
Mar.,18,1975 : Clerk's Notlce of Resettlng Hearing filed forAprll 23, 1875
tat 2:30 p.m, ;
mar.31,1975’ Supplement to Motion to Quash Summons and Complalnt and to i
Dismiss with Pre}udlce filed by Dfts Alspaugh. i
Apr.24, 1975 Certificate of Mailing for Answer and Crossclaim filed. !
May 08,1975! led May 07,1975) . Second to Quash !
*Summons an& & 1a?%t and to)D1s%$ss w%%ﬁpl$@§8§u ??% 8nby ths :
"Alspaugh. , R ;
Aug 15,1975! M.0. Entered and Filed. The Clerk of the District Court is, i
ldirected to enter judgment dismissing Civil Action No. 75-0203-1, I ' i
{thhout prejudice, theparties to pay their own costs. Mark H. Alspaugh { b

iand Juanita S.

“Sep 16,197

“Sep 16,197

foct
oct

01,197
03,197

Loct
I
Oct

oct

Nov 05,1975

20,197

26,1976

”ar 11,1976

Var 11, l976

xar 22 L976

Mar 22,1978

4

14,197 5

24,1975
24,1975

to the Anger and Brief of Resp

14,1978

26,1976

01,1976
1171976

11,1976

Alspaugh are directed to file an answer to the complaint |
jof Paul Mullins Construction Co. within 30 days from the date of th1s( :
order. They may assert their claims against Paul Mullins Construction
iCo. by a counterclaim filed at the same time. Any claims they have |

1aga1nst Paul Mullins individually may be asserted by filing a third
iparty compalint within 30 days from the date of thisorder, In additian,
Mark and Juanita S. Alspaugh are directéd‘to file a reply to the cross:
claim of Capitol Federal Savings within 30 days from the date of this|
order. No additional fees shall be charged by the Clerk of the District
Court for the filing of these additional pleadings in Civila Action No

575 0383-1. ‘Original Proceedlng from the Supreme Court. It 1s hereby f

ORDERED that a rule.to show cause issue out of this court commanding the res-
vondent to answer in writing and show cause within 20 days from service
of such rule why the relief requested in the prayer of said petition
j shoud not be granted. It is further ORDERED that all proceedings be
i stayed until further order of this court. :
) Rule to Show Cause flled by Clerk of the Supreme Court of the
state of Colorado.

5 Copy of Motion for Extension of Time flled in Supreme Court
f Original Proceeding from the Supreme Court, Respondents havc

additional time, to and 1nclud1ng Oct 06, 1975 w1th1n which to flle
tanswer to rule to show cause.

Copy of Original Proceed1n~~ Answer and Brief of the Rsps
|The Honorable William:D. Neighbors, Paul Mulling and Paul Mullins D
iConstruction Co. in Opposition to Petition for WRit of Prohibition.
Copy of Reply ‘of the Answer and Brief of Respondents filed.
Copy -0of the Table of -Contents to Brlef in Support of the Reply

gndents filed,
opy of Motin on Behalf of Responsdnets, The Distirct in and for

:the County of Boulder, The Honoxable  William D. Neighbors, Judge; Paul.
Mullins and Paul Millins Construction Co.; for Permission to file ; i
:Supplemental Answer. and Brief. . :

l
5 Copy of Reply to the Supplemental Answer and Brief of the !
iRespondents filed from the Supreme Court.

Q Copy of Notice of Change of Address of Thomas and Esperti, i
PC. filed..

6 Copy of Original Proceedings from Supreme Court RE: Rule i i
1Dlachavced as Improvidently Granted, filed. ' !
<] Motion forExtension of Time to File Pleadlngs filed by Dfts Alsvaugh

Certificate of Mailing filed by Dfts.

Letter from John Love to Judgm:Neighbors Re:
({Dated Mar 09,1976)

Letter from John Love to Judge Neighbors Re:
(Dated Mar 10,1376)

ORIGINAL PROCEEDINGHform Supreme Court: It is hereby ORDPRFD
the rule to shaow causetherefofore issued in this action be, :and
discharged as having been 1mprovldentlv granted By the Court |

Teb 23,1976. = 15 i

ORDER Grantjina extension for filing pleadings entered and !

Txtension of time to file pleadings granted until March 22, |

Extension to

|Plead.

order dischargina i
rule.

‘that
it is
Fn Banc

cfiled.
14976 !
Motion to Reconsider Homeowners' Right to Statutory Arbitration
{filed by Dfts and 3rd Pty Pltfs, Alsnaugh i
Memorandum Brief in Support of Motion to Reconsider Homeownnrs
i7ht to Statutory Arbitration filed by Alspaugh.

B-2 f
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] 73-2383-1 Civil Action No. PAUL MULLINS CONTS. vs ALSPAUGH et al
[ A s e s TUTITITI T e e
DATE | PROCEEDINGS | Quder

Book

Aggﬁer-and Counterclalm flled by Dfts and Homeowners, Alsoaugh

Third-Party Complaint Against Transamerica Title Ins. Co. i
i filed by Alspaugh. i
tar 22,1976 Anmendment to Third-Party Complaint Against Transamerica Tltle
Ins. Co. filed by Alspaugh.
— Mar 22,1976 Third-Party Complaint Against Paul Mulllns, Third-Party ;
| Defendant filed by Alspaugh.

Answer to Crossclaim and Counterclaim filed by Dfts Alspaugh
Summons filed by Dfts showing service on Beatrice Diltz, agent
' for service of Process and Clerk in the Office of the Commissioner of Ins.
‘for the State of Colo at 1510 Sherman St., £106, Jenver, CO on Mar 22
— 11976 at 12:45 pm., for 3rd Pty Dft, Transamerica Title Ins. Co.
24,1976 Summons filed by Dfts showlng service on Paul Mullins at
1751 Cypress Dr.,,Boulder, CO on Mar 22,1976. (Filed with Certificates
‘of Mailing)
Mar 30,1976' Motion to Extend Time to Reply to Counterclalm filed by Dft .
Capitol Fed Savings. l
Apr 05,1976 M.0O. Entered Apr 02,1976. Teh motion of th Capitol to i
extend time to reply to counterclaim is granted. It is therefore ordered
‘that said Dft shall have through and including Apr 30,1976 within which
to file its reply to the counterclaim filed by Dfts Alspaugh.

var 22,1376
Jar 22,1976

Mar 22,_976
Yar 22, 1976

Apr 06,1976 Motion to Dismiss Memorandum and Motion to Tax costs file
Ly 3rd Pty Dft Transamerica Title.

aer 12,1976 Undifferentiated Motion by Homeowners filed by Alsoaugn.

Lpr 12,1976 Motion for Withdrawal, Intry of Appearance, and Order filed
" by PLltf.

Apr 12,1976 of Pltf to Counterclairn, Answer of 3rd Party Dft, Paul!

’ rl
Mullins, ana %esponse of Both to Dfts' -HMotion to Reconsider, filed by
Pltf Paul Mullins Construction Co. and 3rd Pty Dft Paul Mullins.

'
i
1
i
i
¢
H
1
i
!
i
i
t
l
i
t

Apr 12,1978 Motion to- Accelerate Proceedlngs filed by Pltf P. Mullins
! Const.
T Aprl4,1976 Notice to Set on Apr 16 1976 at 8:45 a.m. flled oy ths
- Alspaugh.
prléd, 1976 Certlflcate of Malllng filed by Dfts Alspaugh.
Apr 20,1976 “ntered Apr 16,197¢. <Informal conference with the Court;

iheld Apr 16 1976 at 8:45 a. m.  The motion of Thomas and Esperti for {
leave to ”1end1aw as counsel of record for Paul Mullins and Paul Nulllns
.Const. Co. was granted with the Court noting the entry of appearanc !
‘by the Firm of Silverman and Reeves on behalf of said parties. Tr_ i
‘motion to reconsider arbitration-filed by the Dfts and third party o
Pltfs Alspaugh was denied. - The Alspaughs were granted until and lnclud—
‘ing Apr 23,1976 within which to file a brief in opposition to Trans-
-america’s motion to dismiss. Said opposition brief shall be no longer:
‘that five pages and a copy of the title insurance policy shall accompany
said brief. The Court shall then rule on the motion to dismiss without
‘the benefit of oral arguments and the Court will not consider matters
outside the pleadings other than the copy of the insurance pdlicy.
The motion to accelerate filed by P1ltf P. Mullins Const. Co and 3rd
Pty DFt Mullins was g¢ranted and the parties were directed to have all
discovery completed before the pre-trial conference -which is set for
10:00 a.m. August 31,1976.-.The motion by Dft Transamerica for costs
pur. to Rule 11 C.R.C.P. shall be set for hearing at a later date aftex
other motions now contemplated by the parties have been filed. It .
was agreed by the parties that the Alspaughs and Mullins shall avail !
themselves for depositlon swithin - 30 days from the date of this order
with regard to the issues between said parties.

~

ifiled by Defendant Capitcl Federal Savings

May 26,1976 i Conscolidated Brief in Support of Motrons to Strike and
iaotion for More Definite Statement f£iled.

o B3

|

Bor 23,1976 ° Homeowners' OppOSlthn Brief. to Transamerlca‘s Motion to f
’ Dizmiss Memorandum and Motion to Tax Costs filed by Homeowners (Alspaughs)
Apr 26,1976 . Letter to the Clerk from Eldon E. Silverman re: change of '
- address. !
apr 28,1976 Notice of Deposition of Dft Mark H. Alspaugh Pursuant to Fule
~ .30 to be taken May 12,1976 at 10:00 a.m. at the office John H. Love . i
12)0 Arapahoe,’ Suite 202 Bollder, filed by PLtf. !
Apr30,1976. Reply of Homecvners to Afflrﬂatlve Defenses of Pltf and Tnlrd— :
Party DEft Mullins filed. :
12y 05,1976 Notice of Deposition-of Pluf and.Third~ Party th Paul ﬂulTLps
- 1and Request to Produce filed, by Dfts Alsgau h. ;
~ May 26,1976 Entry of Aopearance o Harry M.W iams as co-counsel of record :
‘with David C. Wells on behalf of Defendant, Capitol Federal Savings., i
May 26,1976 Motions to Strike and/or Motion for More Definite Statement ! ;
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Jun 30,1976

‘Jun 30,1976
"Jul 07,1976
r.Jul 09 1976

...Civil Action No.

on April 16,1976. ORDER: “he third party complaint filed by Mark H.

............ s Vs
DATE | PROCEEDINGS | Qrder
" Jun 2,1976 ’ ‘Homeowners' Combined Motion to Strike, Motion "In Limine" | ~
: | and Objections filed by Defendants and Third-Party-Plaintiffs. i
P Jun 2,1976 Memorandum Brjief in Support of Homeowners' Combined Motion .
. | to Strike Motion "In Limine" and Objections filed. i
Jun 07,1976 . Homeowners' Opposing Brief to Dft Capitol Federal SAvings :
Motlons to Strike and/or Motion for More Definite Statement filed by i
Dfts and 3PP Mark H. nad Juanita S. Alspaugh. ;
Jun 22,1976 RULING On Transamerica Title Insurance Company's Motion ;
{To Dismiss. Counsel for all parties appeared for an informal conference

:and Juanita S. Alspaugh against Transamerica Title Ins. Co. is dismissed.
'The parties are directed toset all remaining motions for oral argument.

One hour will be allocated for the argument.
Jun 28,1976

in file.

Jun 28,1976 Objections to Ruling and Order Dlsm1s51ng Homeowners' Third-

i3PP's Alspaugh.,
Affidavit of Mark H. Alspaugh flled.
Certificate of mailing filed.

Jun 28 1976
Jun 1976

Rights filed by DFts and 3PP Alspaugh.
Affidavit of Court Reporter filed.
. Certificate of Mailing filed. . C
Deposition of MARK H. ALSPAUGH placed.in file.
Entry of. Appearance by Dennis L. Blewitt as co-counsel with
John H. Love for the DFts and 3PP's Alspaugh and Mullins.

Jun 30,1976

o

-Jul 12,1976 Homeowners' Motion for Des1gnatlon of Orders as an Ap“ealable

fJul 22,1976

Judgment filed by Homeowners.
Jul 12,1976
‘tion of Orders as an Appealable Judgment filed by Homeowners.
Jul 12, 1976 Notice to Set on Jul 19,1976 at.8:45 a.my filed by.Dfts and
3pp's. Alspaugh.

Letter form John H. Love to Mr. Zldon Silverman Re: Pretrial
iconference, filed. . . .

Entered and filed Jul 23,1976. . The pre-trial conference set
for Aug 31,1976 at 10:00 a.w. is vacated. ' A pre-trial conference
will be held'in this case on Oct 05,1976 at 10:00 a.m. The Court
; ' will hold a hearing on all pending motions on Sept 08,1976 at 1:30

Jul 26,1976

: p.m. One hour will be. allocated for the argument. Each party shall

: have 20 minutes to present arguments addressed to the motion.

‘Aug 19,1976 Motion to Amend Pleadings by P1ltf and Third-Party Defendant
i ifiled..
‘Agu 26,1976

i mhlrd—Party Defendant filed.

Aug 27, 1976! - Demand for Jury Trial filed by ths and 3PPs.

‘Aug 31, 1976‘ “ Motion to Strike Demand for Jury Trial filed by P1ltf.
Sep 07, 1976
Sep 24,1976
Oct 01, 1976
Oct 01, 1976

Request for Admissions filed by Dfts and 3PPs.
Affidavit” of Mark H. Alspaugh filed.

Motion for Continuance of the Commencement of the Pre-trial
nference filed by Dfts and 3PPs Alspau% .

~Notice of Resetting Pre-trial Con erence to Dec 02,1976 at
: 1 30 p m. filed by Court.
Nov 04, 1976 -

Oct 08, 1976

gury request -is granted.:: The motion to amend the pleadings of Paul

Deposition of PAUL MULLINS taken May 13,14, & 15, 1976 placed

Party Complain Against Transamerica Tltle Ins. Co. filed by DFts. and

Memorandum Brief in Support of Homeowners Motion for Designa-

Homeowners' Response to Motion to Amend Pleadlngs by Pltf and

Motion to Strike Jury Demand filed by Dft Capitol Fed. Savings.

‘RULINGS and Oiders on All Pendlng Motlons entered. Hearing vas
eld on Sep 08,1976 at lO 00 a.m. . ORDERS: The motion. to strike the

'
1

i

Supplemental Offer of Proof of. Homeowners ' Statutory Arbitration

t

Mullins Construction Co. and Paul Mullins is-granted and the pleadings are

amended to add the affirmative defense of "act of God" and a cause of action

in quantum meruit. The Alspaughs' request to have the Court's rulings |

on arbitration and the dismissal of Transamerica as a party defendant

designated as a final order,pursuantito Rule 54(b). CRCP is denied. The

motions of Transamerica Title Ins. Co. to tax costs is denied. Capitol ;
ederal's motion to strike the first four affirmative defenses of the

Alspaughs is granted. The motion to strike the .cross-claim dealing
with the Unfair Practices Act is denied. The motion for a more

- of the Unfair Practices Act is granted. The Alspaughs are given 10

days from the date of this order to detail the violations they allege
against Capleol Federal Sav1ncs. The Alspaughs' motion in limine and .

to strike is denied. ] - T

§ B4

o ——

!
!

definite statement of the alleged violations by Capitol Federal Savings

1

i

B



...... 75—0383‘1C1v1l Action No. Vs

DATE PROCEEDINGS

!

|
Yov 05,1976
! Party Dft Paul Mullins to Regquest for Admissions filed.

Response of Plaintiff Paul Mullins Const. Co. and Third

B ﬁiwbrdcr

Yov15,1976

;Alspaugh.
Nov 15,1976

ints and 3PPs.

Jovl5,1974 Certificate of Mailing filed by D
Nov 17,1976

Dec 01,1976
Nov 02,1976

More Definite Statement of Homeowners filed by Dfts and 3PPs

Exception to Ruling and Order on All Pending Motions filed by

Amendment to Homeowners' Answer' and Counterclaim and reply
!to the Amended Pleadings of Pltf and Third-Party Dft Paul Mullins, filed.
Reply filed by DFt Capitol Federal Savings. i

Def. Capitol Federal Savings and Lona's Pre-trial Statement as

fts.

02,1976
02,1976

07,1976

Dec 10,1976

Decl5,1976

Bec 16,1976

Dec20,1976
_Dec22,197¢

Jan 11,1977

Eto Pla's Claim and Dft Capitol's Crossclaim for Indemnity, filed with !
‘the Court. ' : ’

i

Captiol Federal Savings' Pre-~trial Statement (Alspaugh i
Counterclaim) filed with the Court. i
] Preliminary Pre-trail Statement of Dfts and Third-Party L
Pltfs Mark H. and Juanita S. Alspaugh, filed with the Court. i
Pre-trial Statement of Pla Paul Mullins Construction Co. and!
‘Third-Party Dft Paul Mullins, filed'with the Court. ;

Minutes of Pre-trial Conference held on Dec 02,1976. Within !
35 days from the date of this order, the Alspaughs shall identify the i
‘defects in their house which they claim are not in conformity with the!
iconstruction plans and specifications, why the structure, materials or
workmanship is defective and the name or names of witnesses who will
testify that the structure, materials or workmanship is defective and
ithe costs necessary to remedy the defects. Within 35 days from the date
of this order, the Alspaughs 'shall specify what specific objections they
'have to the settlement sheet’ prepared by the cohtractor at or prior to§
the time of closing. The Alspaughs shall set forth in specific detaili
‘the areas of disagreement they have with the contractor regarding extras
which were to be incorporated intc the home. Within 20 days after the!
‘specification of the Alspaughts' claims are filed with the Court, the
contracto> shall file with the Court a response to the claims of the
Alspaughs. Within 35 days fromthe date of this order, the contractor
shall specify the nature of the evidence and the names and addresses
of witnesses to be called in support of the affirmative defense of
Act of God. The Alspaughs are ordered to furnish copies of all
insurance séttlement documents they executed in connection with the
‘compromise of their claim against their homeowner's ins. carrier, State
Farm Ins. Co. within 20 days _fromthe date of this order. The Alspaughs
'are specifically ordered to produce copies of proof of loss claim forms
'a copy of the assiyament and the settlement conktract. Tine partiecs arc
‘ordered to exchange reports of persons who will be called as expert
witnesses in this case at least 60 days prior to trial. The parties
were directed to deliver all exhibits to be used at trial to the Court)
at least 15 days prior to the trialdate. The Alspaughs will have 30 .
days from the date of the contractor's motion for summary judgment and:
brief are filed with the Court to file a responsive brief. Counsel !
for the contractor was directed to prepare the pre-trial order and subnit
it to the Court on or before Jung 1,1977. Trial in this actionis set
on the trailing docket for the week. of July 11,1977.

’

Letter from John H. Love to'Eldon Silverman RE: copies of
docunents, filed. :
Amendments to Minutes of Pre-trial Conference, entered and
‘filed. Paragraph (1) of the stipulations is amended to reflect that 1
the parties modified the counstruction contract in several respects after
'it was executed on March 12,1974. The section of the minutes of the |
pre-trial conference setting forth the nature of the motions fur summary
judgment which will be filed by counsel for the contractor is amended |

to reflect that the contractor will file a motion for summary judgment '

on the issue raised by paragraph (4) of the Alspaughs' second affirmative
defense. !

|
|
i
|
|

Response to Minutes of the Pre-trial Conference filed by th#.

1
i

Alspaugh.
Demand for Jury Trial filed by DFts and 3PPs. Alspaugh, i
Request for Admissions (First Series) filed, by Captlol Fed.:

i Savings. . !
Homeowners' Response to Certain Orders Contained in the Minutes

of the Pre-~trial Conference Dated December 07,1976, £iled by Dfts and

3DPg -

SIS .

o
oo
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. Act of God, filed by P1tf. 'q |
Jan 13,1977 " Motion for Summary Judgment with REspect to a ‘certain Afflrmatlve i
‘gefensedand the Third Party Complaint Against Paul Mullins, Ind. and ! i )
emorandum B i i : '
Jan 13,1977, AT laar e ot pouRPRnT 1 Fher et Siled by Bltf fayl Mullins. 'r Lo~
Jan 14,1977: Stipulation Extending Time to Respond to Capltol Fed. Savings | i
Jan 14,1 Request for Admissions filed by Dfts and 3PPs. ! | i
_ 377 ORDER that the provisions of the foregoing stlpulatlon be carrled ! \
Jan 26 1977;Lnto effect and such stipulationis approved. : :
’ % Letter from Eldon E. Silverman to John H. Love filed. 3 |
Feb 18,1977;3PP Memorandum Brief . Opposing Summary Judgment filed by Dfts and | : ~
s. i i
Feb %8 »1977; Affidavit of John H. Love filed. .- ‘ :
%Zg 72 l977 Affidavit of Mark H. Alspaugh filed. 5 :
1977 M.O0. entered and filed. Counsel for Paul Mulllns Constr. Co. ‘
aigePaul Mull;ns ;s granted 10 days from the date of this order to 5 f
a rep rief to the Dfts' r : i
Mar 16,1977 Stlgulatlon and Motion tgeggsgiégfaggpgiéggaiggmghg ﬂ g?ng' :
‘Lien filed w/Court by Dfts and 3PPs- Alspaugh. : :
Mar 16, 1977' Certificate of Release of Mechanics' Llen, SLgned by Clerk i j :
. ; of the District Court, filed. ) i % :
Mar 1e, 1977 ORDER entered and filed. (See file for detalls) 'All actions, v ;
' -between Dfts and 3PPs Alspaugh, Captiol Fed. Savings and 3PD Trans- i !
am ‘america Title Ins. Co. are dismissed with prejudice,-each party to payE E
" their own costs. . | :
Mar 18, 1977: . M.0. entered andfiled, The Certlflcate of Release of Mechanic's i
: i Lien 51gned by the Clerk of the District court on Mar 16,1977 shall ! K
inot be recorded in the records of the Clerk -and Recorder:of Boulder | ; :
-Counter. pendlng further order of the. Court. Counsel for Paul Mullins :
‘Constr. Co. is directed to file his objections to. the bond on or before -
5Mar 25,1977. A hearing on the objections. will be held on Mar 30,1977 ; h
.at 2:30 p.m. i
Mar 24,1977 . .. Motion of Pltf Objecting to Provisiocns in CoLrt s March 16, :
. 1977 Order and For Allowance of Certain Ceosts. filed, by P1tE£. :
Mar 29,1977 Subpoena Duces Tecum filed w/service on Joseph Page at 2040~ !
: :14th St. in Boulder, CO on Mar 28,1977. :
Maxr 29, l977; Subpoena Duces Tecum filed w/service on Paul Nulllrs at 751 ;
Cypress Dr. in Boulder on Mar 28,1977 at 6:30 p. m. . ; i
* Apxr 04, 19774‘ Certificate of Mailing fijed by . John Love's offlce i 1
* Mar 30, 1977‘ Homeowner's Response to."Motion.of Pltf Objection.to Provisions i
in Court's March 16,1977 Order and for Allowance of Certain Costs" i !
: filed by the Alspaughs. ! :
Apr 07,1977| Ruling on Pltf's Objections to-Substitution of Security entered oo
and filed. The Pltf's objections are overruled. The minute order of ! i
Mar 18, 1977 is vacated. Re: the order of Mar 16,1977: the paragraph !
relating to custody and disposition of the funds depsoted with the i i
Clerk of the Dist. Court is amended. The motinn of Mark H. and | !
Juanita S. Alspaugh for an evidentiary hearing, related jurisdic- | i
tional ruling and a vacation of the trial date is denied. Mark H. i :
Alspaugh and Juanita S. Alspaugh may not cause a subpoena to be !
issued directing the appearance in Court, fora deposition or any .
other action of Paul Mulins Constr. Co., Paul Mullins or any officer i
: employee or agent therof without prior court approval. :
Apr 18,1977 Combined Table of Contents for Homeowner's Motion to Alter R ;
: or Amend Judgment or. for a NewTrial and Supporting Memorandum Brief : i \f
: filed by Homeowner's. ; ;
apr 18,1977 Homeowner's Motion to Alter or Amend Judgment or for a i :
New Trial filed. | ;
2Apr 18, 1977 " Memornadum Brlef in Support of Motlon to Alter or Amend § ’
Judgment or. for a New Trial filed. . ! .
Apr 18,1977 . .. Certificate of Release of Mechanics'.Lien (Certified Copy) , i i ~
Apr 18, 1977f11ed. Affidavit of Frank C. Olson. filed, w/service on Paul E !
Mullins on 03-28-77 at 6:30 a.m. at 751 Cypress St. !
Apr 18,1977, Supporting Offer of Proof (In Support of Oral General Offer ! ;
of Proof at 03-30-77 Hearing). Appendix I to Homeowners Motion to e ; o
. Alter or Amend Judgment or for a New Trial, filed. i . ;
Apx 20,1977§ Certificate of Mailing filed by John Love.

f

i

Apr 27,1977 Motion to Compel Recordation of Certificatcof Release of Llen:
£iled by Dft Capital Fed. Savings.




... MULLINS CONSTR. VS ALSPAUGH. 757038371 Civil Action No.
' DATE PROCEEDINGS Qeder | page |
Apr 27,1977 Notice of Setting hearing on May 03,1977 at 8:30 a.m., filed by i
Pft Capital Fed. Savings. -
Apr 28,1977 Homeowners' Request for Vacation : of the May 03,1977 Appearance
; for Setting Scheduled by Capitol Federal Savings and Certain Other
i Interim Relief, filed by Alspaugh. !
‘Apr 28,1977 Certificate of Mailing, filed by Alspaugh. : [
Apr 28,1977 M.O. entered and filed. The motion of Mark H. and Juanita S. ; :
; Alspaugh to vacate the May 03,1977 appearance for setting and for i
! certain other iterim relief is denied. ;
i |
I: :
i 3
i 5. -
| ¢
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tion to Compel Dlscovery and for Sanctions filed by Pltf
and 3PD.
ATTEST: TRUE COPY
D.n_d D50 oy
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MULLINS CONSTRum oo, VS. . ALSPAUGH .75-0383- % ..... Civil Action No
i ’ Ord ﬁ
- i DATE PROCEEDINGS { Béotl.(r Page N
Apr 27,1977 Notice of Setting hearing on May 03,1977 at 8:30 a.m. filed by | f
i Dft Capital Fed. Savings. ‘ i
‘Apr 28,1977 Homeowners' Request for Vacation of the May 03,1977 Appearance i
for Setting Scheduled by Capitol Federal Sav1ngs and Certain Other r
Interim Relief, filed by Alspaugh. i
— Apr 28,1977 Certificate of Mailing, filed by Alspaugh. '
‘Apr 28,1977 M.0. entered and filed. The motion of Mark H. and Juanita S. 1
Alspaugh to vacate the May 03,1977 appearance for setting and for i
1 rertain other iterim relief is denied. i
May 02,1977 Homeowner's Motion for Temporary Injunction to Preclude the Re- 1
cordation of the Certificate of the Release of Mechanics' Lien filed. !
"“ i by Alspaughs. )
May 02,1977 Notice to Appear for Setting on May 03,1977 at 8:45 a.m. filed
! by Alspaughs.
May 02,1977 Certificate of.Mailing filed by JO0hn Love i
pay 04,1977 Notice of Hearing on Pending Motions {1/2 Hour Allotted) .
] set for 10:00 a.m. May 19,1977, filed by Court.
May 09,1977 Amended Notice of Hearing on Motion to Compel Recordation of
Certificate of RElease of Mechanic's Lien and Motinn:for Temporary
Injunction (1/2 hour allotted) set for 10:00 a.m. on Mah 1%, 1977
filed by Court. p
May 09,1977 Homeowners' Request for Clarification of Scope of May 19,1977 ¢
I Hearin% filed by Alspaugh X
May 09,1977
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APPENDIX C

Federal and State Constltutional Provislons

AMENDMENT 14, CONSTITUTION OF THE UNITED STATES:
"Section 1. Citizens of the United States

All persons born or naturalized in the United States, and subject

to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law: mnor deny

to anylperson within its jurisdiction the equal protection of the
laws."

ARTTCLE T, SECTTON 10, CLAUSE 1, CONSTITUTION OF THE UNITED STATES:

"No State shall enter into any treaty, alliance, or confederation;
grant letters of marque and reprisal; coin money; emit bills of
credit; make anything but gold and silver coin a tender in payment
of debts; pass any bill of attainder, ex post facto law, or law

lmpalrlng the obligation of contracts, or grant any title of nobi-
lity."

ARTICLE TI, BILL OF RICHTS, CONSTITUTION OF COLORADO:

"Section 3. Inalienable Rights

All persons have certain natural, essential and inalienable rights,
among which may be reckoned the right of enjoying and defending
their lives and liberties; of acquiring, possessing and protecting
property and of seeking and obtaining their liberty and happiness."3

"Section 6. Equality of Justice
Courts of justice shall be open to every person, and a speedy

remedy afforded for every injury to person, property or character;

and right and justice should be administered without sale, denial
or delay."

“"Section 25. Due Process of Law

No person shall be deprived of life, liberty or property, without
due process of law."

lyscs, Const. Amend, 14,Sec. 1, and also p. 22, Volume 1, C.R.S. 1973

2USCS, Congtitution of the United States, Art. I, 8 10, Cl. 1, and
also P. 13 of Volume 1, C.R.S. 1973

3see p. 62, Volume 1, C.R.S. 1973
4300 p. 66, Volume 1, C.R.S. 1973

>See p. 164, Volume 1, C.R.S. 1973




APPENDIX D
STATUTES (SESSION LAWS 1939, 1973

COLORADO REVISED STATUTES)

1939 STATUTE:

204 . ) CIVIL I'NOCEDURE [Ch. 8y

CHAPTER 80 i

CIVIL PROCEDURE i
SUPREME COURT PRESCRIBE RULRS

Sennte M No, 119, My Senators Cunnnbigs, Bosworth, Crowley,
Constanting und Gillhinn) )

) . AN ACT
AUTHORIZING 'l‘.lll') SUIMHEME COURT O COLORADO WY
UL TO PRESCHINE I'HE PROCEDURE IN  CIVH,
ACTIONS IN COURES Q1" RECORD IN COLORADO,

Be It Euacted by the Qeneral Assembly of the State of Coloradu:

pupreme Court Section 1. The supreme caurt of the state of Colarado

;f."":‘l‘:‘fu n shall hiove the power to proeseribe, by general rules, for the
W \4 " . . R

Civil Actlous courts of record in the state of Calorade the praetice and

procedure i eivil actions and all forms in connection
therewitly, provided, that no rales shall be made by the
supreme court permitiing or allowing trial Judges to eom
ment on the evidence given on the trial, Sueh rules shadl
neither abridue, enlarse, nor modify the substantive rights

T eafreettve o any litiants, Such vales shall take effect three months
alter their promulation, and therealtfer all Taws inoeon
flict therewith shall he of no further Toree nor effeet,

oty < Secetion 20 The general assembly  finds, determines,
and declaves this aet 1o be necessavy. for the fmmediate
presevvation of the public peace, headth and safety.
)
Pmergency Section 3 e the opiniun of the general assembly

cmergency exists; therefore, this act shall take ceffect aml
be in foree from and after is passage.

Approveds Belimaney 205, T34,

1973 COLORADQ REVISED STATUTES:

13-2-108. Rules of civil procedure. The supreme court has the power to
prescribe, by general rules, for the courts of record in the state of Colorado
the practice and procedure in civil actions and all forms in connection there-
with; cacept that no rules shall be made by the supreme court permitting
or allowing trial judges to comment on the evidence given on the trial. Such
rules shall neither abridge, enlarge, nor modify the substantive rights of any
litigants. Such rules shall take effect three months after their promulgation,

a?fd thereafter all laws in conflict therewith shall be of no further force or
effect,

§37§‘.‘g"‘t‘= L. 39, p. 264, § 15 not in CSA; CRS 53, § 37-2.8; C.R.S. 1963,

n=1




1973 C.R.S. (continued)

134110, Determination of jurisdiction - transfer of cases. (1) (a) When
a party in interest alleges, or the court is of the opinion, that a case before
the court of appeals is not properly within the jurisdiction of the court of
appeals, the court of appeals shall refer the case to the supreme court. The
supreme court shall decide the question of jurisdiction in a summary manner,
and its determination shall be conclusive.

(b) A party in interest shall allege that a case is not properly within the
jurisdiction of the court of appeals by motion filed with the court of appeals
within twenty days after the date the vecord is filed with the clerk of the
court of appeals, failing which any objection to jurisdiction by a party in
interest shall be waived.

(2) Any case within the jurisdiction of the court of appeals which is filed
erroneously in the supreme court shall be transferred to the court of appeals
by the supreme court. )

(3) No case filed either in the supreme court or the court of appeals shall
be dismissed for having been filed in the wrong court. but shall be transferred

and considered properly filed in the court which the supreme court deter-
mines has jurisdiction.

Source: L. 69, p. 267, § 1; C.R.S. 1963, § 37-21-10; L. 71, p. 372, § 1.

38-22-113. Hearing - judgment - summons. (1) The court, whenever the
issues in such case are made up, shall advance such cause to the head of
the docket for trial and may proceed to hear and determine said hens and
claims ‘or may refer the same to a referee to ascertain and report upon said
liens and claims and the amounts justly due thereon.

(2) Judgments shall be rendered according to the rights of the parties. The
various rights of all the lien claimants and other parties to any such action
shall be determined and incorporated in one judgment or decree. Each party
who establishes his claim under this article shall have judgment against the
party personally liable 1o him for the full amount of his claim so established,

and shall have a lien established and determined in said decree upon the prop-
erty to which his lien has attached to the extent stated m‘thls section. '

(3) Proceedings to foreclose and enforce mechanics’ liens under this arti-
cle are actions in rem, and service by pl}blicution may be obtameq against
any defendant therein in a manner as provided by law, and personal judgment
against the principal contractor or other person ‘pcrsonzilly liable for the debt
for which the ien is claimed shall not be requisite to a decree of foreclosure
in favor of a subcontractor or materialman,

Source: 1.. 1899, p. 273, § 13; R. S. 08, § 4037; C. L. § 6454; CSA, C.
101, § 27: CRS 53, § 86-3-13; C.R.S. 1963, § 86-3-13.

D=2



1973 C.R.S. (continued)

38-22-131. Substitution of bond allowed. (1) Whenever a mechanic’s lien
has been filed in accordance with this article. the owner, whether legal or
beneficial, of any interest in the property subject to the lien may, at any
ume, file with the clerk of the district court of the county wherein the prop-
erty is situated a corporate surety bond or any other undertaking which has
been approved by a judge of said district court.

(2) Such bond or undertaking plus costs allowed to date shall be in an
amount equal to one and one-half times the amount of the lien plus costs
allowed to date and shall be approved by a judge of the district court with
which such bond is filed.

(M The bond or undertaking shall be conditioned that if the lien claimant
shall be finally adjudged to be entitled to recover upon the claim upon which
his lien is based, the principal or his sureties shall pay to such claimant the
amount of his judgment, together with any interest, costs, and other sums
which such claimant would be entitled to recover upon the foreclosure of
the lien.

Source: Added, L. 75, p. 1425, § 5,

38-22-132. Lien to be discharged. Notwithstanding the provisions of
section 38-22-119 upon the filing of a bond or undertaking as provided in
section 38-22-131, the lien against the property shall be forthwith discharged
and rcleased in full, and the real property described in such bond or under-
taking shall be released from the lien and from any action brought to
foreclose such lien, and the bond or undertaking shall be substituted. The
clerk of the district court with which such bond or undertaking has been filed
shall issue a certificate of release which shall be recorded in the office of
the clerk and recorder of the county whercin the original mechanic’s lien
was filed, and the certificate of release shall show that the property has been
released from the lien and from any action brought to foreclose such lien.

Souwvee: Added. 1., 75, p. 1426, § S,

~

38-22-133. Action to be brought on bond or undertaking. When a bond or
undertaking is filed as provided in section 38-22-131, the person filing the
original mechanic’s lien may bring an action upon the said bond or under-
taking. Such action shall be commenced within the time allowed for the
commencement of an action upon foreclosure of the lien, and the statute
of limitations applicable to a lien foreclosure shall apply to the action upon
the bond or undertaking as it would had no bond or undertaking been filed.

Source: Added, L. 75, p. 1426, § 5.
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APPENDIX E

COLORADO APPELLATE RULES

Rule 1. Scope of Rules
(a)

o Matters Reviewable. An appeal to the appellate court may be taken
m:

in(zlal)l a.»;\t.fmul Judgmgnl of any Qistrict. superior, probate, or juvenile court
ions or special proceedings whether governed by these rules or by
the statutes;
‘CE':")“ A Jyudgnj'cnt and decree, or any pprlion lhc.rcof, in a proceeding con-
18 water rights; and an order refusing, granting, modifying, cancelling,
affirming or continuing in whole or in part a conditional water right, or a
determination that reasonable diligence or progress has or has not been showp
in an enterprise granted a conditional water right;

(3) An order granting or denying a temporary injunction;

(4) An order appointing or denying the appointment of, or sustaining or
overruling a motion to discharge, a receiver.

(b) Limitation on Taking Appeals. The taking of appeals shall be ip
accordance with C.ALR. 41 provided that in pending cases within section (a)
of this Rule, where the judgment sought to be reviewed became final prior
to the effective date of this proviso, the appeal may be taken within three
months after the entry of the judgment; and provided further that in special
procecdings, where a different period is fixed by the applicable statute for
the taking of an appeal. the statute shall control.

() Appeal Substitute for Writs of Error. Matters designated by statute 1o
be reviewable by writ of error shall be reviewed on appeal as herein provided.

(d) Ground for Reversal, etc. Each party in this brief required by C.AR.
28 (a) shall state clearly and briefly the grounds upon which he relies in
seeking a reversal or modification of the judgment or the correction of
adverse findings, orders, or rulings of the trial court. He will be limited to
the grounds so stated although the court may in its discretion notice any error
appearing of record. When an appeal has been taken, it shall not be dismissed
upon motion of an appellant without notice to all interested parties whose
appearances have been entered in the appellate court, and order of the court
permitting such dismissal; if dismissal is objected to by any such interested
party, he may, in the court’s discretion, seek reversal, modification, or
correction of the judgment.

(¢) Review of Water Matters. The notice of appeal (see C.A.R. 4) for
review of the whole or any part of a judgment and decree or order as defined
in subsection (a) (2) of this Rule shall designate as appellant the party or
parties filing the notice of appeal and as appellee all other parties whose rights
may be affected by the appeal and who in the trial court entered an appear-
ance, by application, protest, or in any other authorized manner. If he is
not an appellant the division engineer shall be an appellee; provided that upon
his application a dismissal may be entered as to him in the absence of objec-
tion made by any party to the appeal within ten days from the mailing to
such party of such application. The notice of appeal shall describe the water
rights with sufficient particularity to apprise each appellee of the issues
sought to be reviewed.



Rule 21. Procedure in Original Actions

. . < roal jurise
(a)  Writs Under Constitution. This Rule applies only to the original Juft

,,-tion of the Supreme Court to issue writs as provided in Section 3 of Article
‘ :l‘ of the Colo_rz\do Co_nslqtutnon as amcpdc_d. (See Rule 106, CRCP for

el writs the dnxln‘cl court.) Relief in the nature of prohlhbmor_l may
‘.;.' sought in the Supreme Court where the district court is proceeding without
'., in €xcess of its )urlsq:cllop or 'whcrc the 'distric't court has granted or
:!cnicd change of venue in actions in rem or in actions where the statute
prescribes the forum. . . - . ‘

(b) Form of !’lcadmgs; Briefs. Allipctmons or motions and all bncfs a.nd
original proceedings shz}ll be typewritten or reprodug:ed by any d'uphcatmg
o copying process which produces a clear black image on whne.puper,
Jouble spaved, and op_gond and durable paper, 8 % inches by 13 inches;
pound at the top. Petitions, motions and briefs not in conformity herewith
Jhall not be accepted by the clerk except by order of the court. (Amended
nd effective July 30, 1970.) . -

(¢c) Number of Copies to be Filed and Served. Ten copies of each petition,
maotion or brief or other paper shall be filed. (Amended and effective July
W, 1970.)

((d) Content of Pleadings. The petition filed shall set forth the nature of
the action or threatened action or the refusal to act by the court below or
i the inferior tribunal; the circumstances which render it necessary or proper
that the Supreme Court exercise its original jurisdiction, and the type of relief
wought. When the action, threatened action or refusal to act is within the
discretion of the district court, prohibition or mandamus shall not be a
remedy, but the same may be a ground Tor appeal after final judgment.

(¢) Response; Opposition Briefs. The response to any order of the court
and the opposition’s brief supporting said response shall conform to section
ib) of this Rule. (Effective January 1, 1970.)

{f)y Petition for Rehearing. In all proceedings under this Rule, where the
Supreme Court shall have issued an order directed to the respondent to show
vause why the relief praved for in the petition should not be granted, and
where a Jdecision shall have been rendered by the Court on the merits of
the petition, a petition for rehearing may be filed in accordance with the
provisions of C.A R, 40. (Amended and effective February 18, 1972))
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APPENDIX F

COLORADO RULES OF CIVIL PROCEDURE

Rule 54. Judgments; Costs

(a) Definition; Form. “‘Judgment’ as used in these rules includes a decree
and order to or from which an appeal lies. A judgment shall not contain a
recital of pleadings, the report of a master. or the record of prior proceedings.

(b)) Judgment Upon Multiple Claims or lnvolving Multiple Parties. When
more than one claim for relief is presented in an action, whether as a claim,
counterclaim, cross-claim or third-party claim, or when multiple parties are
involved, the court may direct the entry of a final judgment as to one or
more but fewer than all of the claims or parties only upon an express
determination that there is no just reason for delay and upon an express direc-
tion for the entry of judgment. In the absence of such determination and
direction, wny order or other form of decision, however designated, which
adjudicates fewer than all the ciaims or the rights and liabilities of fewer
than all the parties shall not terminate the action as to any of the claims,
or parties and the order or other form of decision is subject to revision at
any time before the entry of judgment adjudicating all the claims and the
rights and liabilities of all the parties.

*k%k

Rule 109. Arbitration

(a) Controversies May Be Arbitrated. All controversies, which may be the
subject of a civil action, may be submitted to the decision of one or more
arbitrators, tn the manoer and with the effect set forth in this Rule.

(M Articles of Agreement; Award. The parties before they make their
submissions, shall execute a written agreement that they will submit all mat-
ters, or some particular matter of difference, to the arbitrator named therein,
and will abide the award, and that the award may be filed with the clerk
of the district court, as a basis of a judgment, and that an execution may
be 1ssued for its collection.

t¢) Qath of Arbitrators. Arbitrators shall not act until they subscribe to
an oath and swear that they will well and truly try, and impartially and justly
decide the matter in controversy, according to the best of their ability, which
oath shall be filed with their award.

(d) Powers of Arbitrators. Arbitrators shall have power to issue subpoenas
for witnesses, which a court of record in a proper case may aid and enforce
by attachment, and after a trial and hearing, they shall decide the matters
in controversy in writing. Any arbitrator may administer oaths to witnesses,
and where there are three arbitrators, two of them may do any act which
might be done by all.

(¢) Award Filed; Judgment; Execution. The party in whose favor any
award shall be made, may file the same with the clerk of the district court
ot the county wherein the matters were arbitrated, who shall enter a judgmen
thereon, and if such award requires the payment of money, the clerk may
1ssue execution therefor.

() Fees of Arbitrators. Uniess otherwise agreed each arbitrator shaj
reccive $100.00 per day for his services, and the amount of their compen.
sation shall be included in their award and in the judgment entered thereon,
The arbitrators shall not be required to deliver their award until their compen-
sation shall have been paid.

(g)  Arbitrated Matters Held Adjudicated; Except for Fraud, etc. Whenever
it shall appear in any action that the subject matter of such action, or proceed-
ing, or any part thereof, or the defense thereto, or of any part thereof, has
been submitted to and decided by arbitrators, according to the terms of this
rule, such matter so arbitrated shall be held to have been adjudicated and
settled. and not open, either directly or indirectly, for review; but this shal|
not be construed to prevent an adjudication by arbitrators from being
impeached and set aside for fraud or other sufficient cause, the same as 3
judgment of a court of record, nor to prohibit relief on the ground of mistake,
inadvertence, surprise or excusable ncglect, as in case of other judgments,
orders or proceedings of the court.




APPENDIX G

MISCELLANEOUS CITATIONS

5 AM, JURS. 2d ARBITRATION AND AWARD

§ 2. Nature of rights and remedies.

"The change from a court of Taw to an arbitration panel may make a radical

Jdilfcrence 1 ultimate vesult, "Thus arbitration carries no right to trial by

jury that is guaranteed by both the federal and most state constitutions;
arbitrators do not have the benefit of judicial instruction on the law; they
need not give their reasons for the results; the record of their proceedings is
not as complete as it is in a court of law; and judicial review of an award
is more limited than judicial review of the trial?

Though there are certain instances and certain jurisdictions where arbitra-
tion may be compulsory,’ parties to an arbitration are generally those who
have become so by virtue of a contract to arbitrate, and the submission of
a controversy to decision by arbitration is, perforce, the agreement of the
partics thereto to arbitrate.®  There was no common-law right of arbitration
even though there had been a prior agreement to arbitrate; hence if a dis-

pute is to be submitted for arbitration as a matter of right, it must be under
a statute.'®

Although at common law an agreement for arbifratig)n may create sub-
stantive rights between the parties, common-law arl)ltrlaatxon is a part of the
law of remedies, rather than of the substantive law.™ But statutes have
changed the basic concept of arbitration.. Undc_r the statutes, nrlntralngn
m.;xm:mcnts, instead of being revocable at will by cither party, may be specif-
iG;\lly enforced by cither party. By this change the statutes ha\;:: made
arbitration a part of the substantive, as well as the remedial, law.

73 AM, JUR 24 STIPULATIONS:

. -
—— e ——

§ 4. Subject matter.

It may be stated as a broad general principle, subject to the limitations
heremafter noted, that matter 1clating merely to the conduct of a pending
procecding or to the designation of the issues involved therein, which affects
only the nghts or convenience of the parties thereto and does not involve any
interference with the duties and functions of the court, may be the subject of a
stipulation ® But, as more fully developed elsewhere, parties may not by

stipulation mvest a court with jurisdicion over the subject matter of a cause
which it would not otherwise hayc h_ad." And clearly, lh(; partics lo an action
may not stipulate for the determination thereof by the trial court in a manner
contrary to the statutes or rules of court.® It is als‘o cslabl{slxcd 'lhal matters
affecting the public interest cannot be made the subject of supulations so as o
control the court’s action in respect of such matters.™®
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APPENDIX H

EXCERPTS FROM "CIVIL PROCEDURE"

1976 Annual Survey of Colorado
Law, by Michael J. Waggoner,
Associate Professor of Law

At Page 35:

kkk

In Alspaugh~v.Distrier Courf’® the Supreme Court held that the trial court, in
“yuling, that an abitation agreement was revoked or waived by the filing of civil
actions by both sides, whether right or wrong, was acting within its jurisdiction,
and that C.A R 21 was available only when the trial court was acting without, or in
excess of, its jurisdiction, so dismissed the writ. The decision is questionable,
First, the Court made no attempt to distinguish its three-weeks earlier decision in
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. District Court™® in which under .
C.A.R. 21 itdid reverse a trial court’s decision refusing to dismiss or stay pending
arbitration, (The two cases might be distinguished on the grounds that Merrill
Lynch involved clear questions, of law, as to the validity of an agreement, while
Alspaugh involved unclear questions, of fact, as to the waiver of an agreement.)
Second, an arbitration agreement may be viewed as a mutual renunciation of the
jurisdiction of the courts, and it would seem that such an agreed renunciation of
jurisdiction should be as enforceable and reviewable as a consent to jurisdiction,
which was done under C.A.R. 21 in Clinic Masters, Inc. v. District Court.”” In
xone of the many opinions reviewing personal jurisdiction questions under C.A. R.
21 has the Court said, ** A court of course always has jurisdiction to determine its
md)cuon so that a decision on » whether a court has jurisdiction, whether rightor

wrong, is wnhm 11§J\Jr|§d_|g[10n so must be reviewed on appeal after rial and not
undch AR, 21." Finally, C.R.S. 1973, § 13-22-221 would permit dppeal of an
order denying an dpphcanon to compe! arbitration such as was involved in this

case. Althaugh this provision is notdirectly ap ph(.uNc as the arbitration agreement
was made prior to the etfective date prov ided n C.R.S. 1973, § 13-22-222 for the
adoption by Colorado of the Uniform Arbitration Act, it would seem that such an
order would be appealable under C.A.R. 1(a)(3) as an order granting or denying a
temporary injunction.”® If the order was appealable, it would scem that the
proceeding should have been transferred to the Court of Appeals under C.R.S.

1973, § 13-4-110(4) rather than dismissed. (empha_sis supplied)

At Page 38 and 39:

kkk

Two cases upheld arbitration clauses in standard contracts, in each case revers-
ing the trial court. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. District
Court®? approved the standard arbitration clause in employment agreements
between members of the New York Stock Exchange and their account repre-
sentatives, following similar cases in other jurisdictions and distinguishing the
question of arbitration clauses in contracts between brokerage firms and their
customers. Wales v. State Farm Mutual Automobile Insurance Co.'®® approved
the standard arbitration clause in the uninsured motorist’s coverage of automobile
insurance policies. A troubling aspect of the Wales case is that plaintiff had earlier
requested arbitration and defendant insurance company had agreed, but arbitration
had not occurred and there was no explanation why not. Although it might have
been appropriate to remand for a dctermination of why not, because arbitration

might have been waived, the Court of Appeals ordered the complaint dismissed.
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And at pages 47 and 48:

*kXx

75. .. Colo. _._,’545 P.2d 1362 (1976), S The Colarado Lawyer 583 (April 1976).
76. Colo, » 545 P.2d 1035 (1976), 5 The Colorado Lawyer 561 (April 1976).
Both opinions are by the sante Jjustice.

77. ___Colo. __, 556 P.2d 473 (1976), 6 The Colorado Lawyer 170 (Junuary 1977),
discussed under ‘‘Personal Jurisdiction and Venue'' in the text at note 12,

78. See Wales v. State Farm Mutual Automobile Insurance Co., . Colo. App. ___,
___P.2d ___(1976), 6 The Colorado Lawyer 288 (February 1977).

* k%
107. .. Colo. 545 P.2d 1035 (1976), 5 The Colorado Lawyer 561 (April 1976).
108.  Colo. App..__, __ P.2d . _(1976), 6 The Colorado Lawyer 288 (February
1977).
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APPENDIX I

DEFINITIONS

(1) Contractor. Any reference to the Contractor in this document

or in referenced documents of any type filed in Civil Action No. 75-0203-1,
Civil Action No. 75-0383-1, Supreme Court Case No. 26960, or in Case No.

71 10 0090 74 before the AAA, should be deemed to mean Paul Mullins, a/k/a

L. Paul Mullins, a/k/a Lloyd Paul Mullins, d/b/a Paul Mullins Construction

Company, and also fncludes his agents, employees and authorized represen-

tatives,

(2) Plaintiff. Any reference to the Plaintiff; Plaintiff Cor-

poration; Paul Mullins Construction Co., a Colorado Corporation; or K-M

Development, Inc., d/b/a Paul Mullins Construction Co. as alleged by Plain-

tiff, shall also be deemed, for purposes of this petition, to refer to the
Contractor as defined above only in the sense that said corporation
accepted the benefits of the agreement as defined herein and ratified such
agreement by a combination of several or all of the following roles:

(a) Plaintiff was an unnamed party to the agreement;

(b) Plaintiff acted as an undisclosed principal during the

performance of the agreement; and/or

(¢) Tlaintiff subscquently adopted the agreement and which

further ratified such dealings of Paul Mullins before and

after the dispute arose.

i (3) Construction Contract. Any reference to the construction contract

shall be deemed to refer to the construction agreement of March 12, 1974,

between Mark H. and Juanita S. Alspaugh and the Contractor, including the
contract documents enumerated in the agreement, supplementary and other
conditions, and the Construction Industry Arbitration Rules of the American
Arbitration Association, effective March 1, 1974, which were then obtain-
ing under Article 15 of the agreement and the drawings and specifications,

all amendments, change orders, and written interpretations of the contract

documents issued by owner.

IOHN H. LOVE
ATTORNEY
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APPENDIX J

CONDENSATION OF PLEADINGS AND MOTIONS PRIOR

TO

ORIGINAL PROCEEDING NO. 26960 (WITH BACKGROUND NOTES)

This Exhibit J is a condensed digest of various pleadings and
motions filed with the Respondent Court and Judge prior to the August 15,

1975 "RULING ON ALL PENDING MOTIONS AND ORDER." This digest illustrates

that in every prayer for relief in each cause of action in the Homeowners

pleadings, including an amended pleading submitted to the Trial Court for

approval, and in the supporting motions, the Homeowners clearly expressed

an intent to submit the subject matter of the dispute in Civil Action No.
75-0203~1 and also in Civil Action No. 75-0383-1 to arbitration and which

thus shows that they were not waiving their arbitration rights. Copies
14

of these documents in their entirety have previously been provided to the

’ Supreme Court in Original Proceeding No. 26960.

Included are portions of the following documents with informative

] notes:

A, CIVIL ACTION NO. 75-0203-1 (INITIATED BY HOMEOWNERS):

_Page No.
1. Motion to Compel Arbitration in Accordance with

Agreement and Rules, filed on or about January
20, 1975 . .

. J=4
Complaint for Breach of Contract, Negligence,
Wrongful Attempt to Revoke Finality of Sub-
mission to Arbitration and for Attempted
Wrongful Reformation of Contract, filed on
or about January 20, 1975

Note: Because of extremely dangerous wind
conditions resulting in a portion of the tile
on the roof blowing off without it being known
as to the degree of responsibility which would
be taken by the Contractor and because time
was of the essence to secure arbitration with
an enforceable statutory award without having
to retry the case to the Court, the Homeowners
| ; set forth three separate breach of contract

JHN H. LOVE
ATTORNEY .

BOULDER
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3.

counts and three separate negligence counts
which could be expeditiously selected by an
election of remedies technique hopefully without
having to further amend the complaint before
arbitration was ordered. If feasible, such
election was contemplated before arbitration
was ordered. Hence, the expression of the
intent to arbitrate was deemed necessary for
each cause of action and for each prayer for

rellef to avoid a risk of being deemed to have
waived arbitration.

Motions to (1) Amend the Complaint and to Add an
Additional Party and (2) To Accelerate Proceed-
ings, filed on or about March 9, 1975

Note: This motion was made primarily because

the Plaintiff Corporation had filed a lien fore-
closure complaint in C.A. 75-0383-1 on February 10,
1975, based upon the same cause of action which was
initially before the American Arbitration Association
by the Contractor's unqualified demand for arbitration
by Mr. Silverman's December 10, 1974 letter which was
followed by the Contractor's qualified response and
counter-claim to the Homeowners December 9, 1974 Demand
for Arbitration. Hence, there was an additional party
to include in the arbitration proceeding. In addition,
because of certain responses from the Contractor with
regard to responsibility for the roof, the contract
and negligence causes of action could be reduced to
one each. Since the complaint had to be amended with
the approval of the Court to include the corporation
as an additional party, the previously contemplated
election of remedies was reflected in the amended
complaint that was proposed to the Court by restating
the original complaint in its entirety. Such amended
pleading was never approved by the Court, since C.A.
No. 75-0203-1 was dismissed on August 15, 1975,

Amended Motion to Compel Arbitration in Accordance
with Agreement and Rules, filed on or about March 9,

1975

Note: This motion was filed with the above
referenced motion to amend the complaint to
fully demonstrate the Homeowners intent to
secure arbitration and to avoid any waiver
of arbitration rights.

Amended Complaint for (1) Breach of Contract;
(2) Negligence; (3) Wrongful Attempt to Re-

voke

Finality of Submission to Arbitration and

for Wrongful Reformation of Contract; and (4)
Additing Additional Party Defendant, filed on
or about March 9, 1975

. J-19
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B. CIVIL ACTION NO. 75-0383-1 (INITIATED BY PLAINTIFF CORPORATION) :
1, Homeowners' "Motions to Quash Summons and Complaint

and to Dismiss with Prejudice, filed on or about
February 26, 1977

. .

Note: This motion was filed prior to any

pleadings being filed by Homeowners and who

also moved to amend by motion in C.A. 75-0203-1,
supra. After the Rule to Show Cause was dis-
charged in Original Proceeding No. 26960, further

pleadings were filed as is indicated in docket
sheet entries (Appendix B)

Homeowners' "Second Supplement to Motion to Quash
Summons and Complaint and to Dismiss with Prejudice"

Note: This supplement was filed as a procedural
precaution to assure preservation of arbitration
rights and to avoid waiving such rights after the
Homeowners' counsel was served by mail with
Capitol's Answer and Cross-claim'" immediately
following oral arguments on April 23, 1975 for
all motions under C.A. 75-0203-1 and C.A. 75-
0383-1 which were taken under advisement.
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IN THE DISTRICT COURT
IN AND FOR THL COUNIY OF BOULDER
STATE O COLORADO

Civil Action No.

RK . AND JUANITA S. ALSPAUGH,

Plaintiffs, HOTION TO COIPEL ARBITRATION

I ACCORDARCE WITH @ :4ENT
AND RULYS

UL MULLIRS, d/b/a

)
)
)
)
)
)
)
UL HULLINS CONSTRUCTION CO. )
)
)

Dafendant.

COMES OV the Plaintiffs by and throagh their attorncy, John U. Love,
nd hereby moves thias Honorable Court for an order to compel arbii  lon of &ll
£ the controvercies, izsuves, claims, and disputes of the parties uviufug out
£ "THE AGREIMENT" (L.e. contract) botween the partics, datad Mareh 12, 1974 )
md related to the "DEMAND TOR AUBITRATION" by levk H. and Juanite S. Alcpeugh,
18 UCLALNARTS', dated December 9, 1974, as wore fully cet forth in the sccoupsany~
fng “"COMPLAINT" by Mark H. cnd Juanite S. Alspaugh entitled "COMFLAING YOR
LREACH OF CONTRACT,.NEGLIGENCE, VRONGTUL ATTEMPT TO RLVOKE FIRALLTY oF Suz-
HISSIOH TO ARBITRATION AHD FOR ATTEMPTED WRONGYUL REFOIGATION OF CONCRACT', a3
Plainti{fs, dated January 20, 1975.
' Le grounds thercfore, the Court is refcrred to the focts end circum-
etances og set forth in the "COMPLAINT" vhich are cusmarized uvander the "SEVENTH
CLAUSE OF ACTIOR" which referencee other pertinent paraprephs of the “"COMPLAINT"
'

'Which further $dentifies the relevant cxhibita.

In addition end as further grounds therefore the March 12, 1974

“ﬁGREEHINT” betuaen the parties clearly fncorporated the American Arbitratiou

Qgﬁociation Congtruction Industry Arbitration Rulee by refcrence, under

'ZNJICLH 15" therein. (Sece "COMPLAINT" for details) Scction 46 of those Rules

Clearly provides for the entry of an avard as a judgment in the State Court

having juricdiction (sce "COMPLAINT" for detnils), and Rule 109 of tha Colorxado

EQ&PO of Civil Procedure provides for the entry of nn award as a judgment,
M_ e e . |
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EEE Defendnnt should be bound to those rules under the doctrina of

?corporation by reference as sumnarized in the attached 'MEMORANDUM BRIEF IN

UPPORT OF MOTION TO COMPEL ARBITRATION IN ACCORDANCE WITH AGREEMENT AND RULES."

In addition, the Defendant should be bound to those rules by virtue

f hic conduct in making an appearance as the Respondent on or about January 3,

975, before the American Arbitration Association, by £4ling a regponse to

&F December 9, 1974 "DEMAND FOR ARBITRATION" by Plaintiffs ac "CLAIMANTS",

:Eich ia detailed fn the "COMPLAINT". Defendant should not be able to questicn

he authority of the arbitrator or arbitration tribunel, expecially since

Jefendant affirmatively filed a counterclaim, The Defendant should not be ablae

to go along with the arbitration proceedings, hoping_for a favoreble award but

secure in the knowledge that any zward may be attacked succesefully {u court

if it should prove unfavorable. Defendant's conduct as "RESPONDINT'" before the

nerican Arbitration ASsocilation fis evidence that the Defendant has made an

informed and deliberate decision to have his claims arbitrated in accordance

yith the Construction Industry Arbitration Rules. It {8 significent that

the Defendant has proceeded to conform with the referenced Couastruction
Industry Rules in a2ll other respects - including the preliminary steps for the
selection of an arbitrator and an arbitration tribunal.

Therefore, the Defendant's attempt to convert this dispute from a

[

Statutory arbitration proceeding, whereby the award can be filed with the Clerk

of the District Court upon which execution can be issued thercon, into a common-

lay arbitration proceceding, whereby a common-law arbitration suit nust be
?

‘brought on the award is a wrongful attempt to unilaterally veform “"THE AGREEMENT"

between the parties.

Therefore, the Plaintiffc request that an esrly detcimination be

]

'made because time:is of the cssence due to preesent wind conditions in tha

Boulder area and pove thie Court to grant an order containing the following

Drovisions to compel arbitration:

(a) Compel arbitration of all controversicsa, issues, claims and
di{sputes to be submitted by the Plaintiffs, Mark H. and Juanita S. Alspaugh in

an amwendment to the "DEMAND FOR ARBITRATION" previously filed on December 9,




1974 with the American Arbitration ASsociation for a dotormination by the
arbitrator or by an arbitration tribunal dosignated pursuant to the American
Arbitration Aspociation's Construction Industry Arbitratfion Rulas, cffective
March 1, 1974 and also as ﬁrovidcd under Rule 109 of the Colorado Rulea of
Civil Procedure entitled "ARBITRATION".

(b) Plaintiffa aloo requeat that tho court direct that tho sworn
oath be cubscribed to by the arbitrator or acbitrators appointed pursuent to
the /fwmerican Avrbitration's Construction Industry Rules ag follows:

"That they will well znd truly try and impartielly ond justly

decide the matter in controversy, according to the bast of
their abilicy."

(e) Plaintiffs slco vequest that the court direct that the cworn
oath or oaths of the srbitrators be filed vith the Clerk of the Dictrict Court
in and for the County of Boulder, State of Colorado, together vith their awerd.

(@) Plaintifife clso request that the court direst that the arbitrator
or arbitrators wney cduinicter cozathz te vitnaecseo.

(c) Plaintiffc aleo request the court to dircct that thc appointed
arbiltrator or arbitraﬁors shell have the power to fgeoue gubpoenzs for witceeses
purcuant to DRule 45 of the Colercdo Rules of Civil Precedure. )

(f) Plaintiffa alco racguest that the eward of the arbitrator orx
arbitvation tribunal 5ris£ng out of thisg "COPPLALNIL", purcuant to the alove
referenced tules may be £iled with the Clerk of the gbove referenced Dietrict
Court, as & bzeis of a judgnment ecnd that exccution may be i{csued for its
collection gince the parties to the March 12, 1974 VAGRERMENT" had agreed that
arbitraticn, in accordance with the then exigting Congtruction Industry
Arbitration Rules of the American Arbitration Associstion vere final and
binding incofar as the requiremcnts for effective statutory arbitration
purauant to Rule 109 of tha Colorado Rulen of Civil Procedure.

(g) The Plaintsffs fuvther rcquest thzt the Defendant Poul Mullins
d/b/a Paul tullins Congtruction Co. be and horeby is enjoined from fefraining
end refusing to fully arbitrate the grievances as sct forth in “"ARTICLE 15"

of "THL AGREEMEERT" and Scction 46 of the Construction Industry Arbhitration

Rules of tho Americen Arbitration Associotion, effective March 1, 1974,

J-6

T e ¥

B AL I I I B S e et e d

T e R T




(h)  Plaintiffe further pray for rezsonable attorney's facs, expenscs
and costs counccted with the legal proceedings to compel arbitration to assure
that the arbitration award will have the final{ty and binding effect as provided
under Rule 109 of the Colorado Rules of Civil Procedure.

€D) The Plaintiffs further request that the partics pay the
arbitration fces gpecified by the Conastruction Industry Rules of the American
Arbitretion Ansociation in lieu of direcctly paying compensation to the appointed
arbitrator or arbitrators.

Respectfully gubmitted

) W

John H. /Love

Attornegy for the Plaintiifs
250 Ardpahoe, Suite 202
Boulder, Colorado 80302

DAted: Januvary 20, 1375
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IN THE DISTRICT COURT

IN AND FOR THE COUNTY OF BOULDER
STATE OY COLORADO

Civil Action No. 75 - Q03 - i

MARK Y. AND JUANTITA S. ALSPAUGH,

Plaintiffs, COMPLATIIT FOR BREACH OF CONTRACT,

HECLYGENCE, WRONCFUL ATTEMPT TO
REVOKE FINALITY OF SUBMISSION TO

)
)
)
)
va. )
) ARBITRATION AND TOQR ATTRMPTED
)
)
)
)

PAUL MULLTINS, d/b/a

WRONGFUL REFORMATION OF CONTRACT
PAUL MULLINS CONSTRUCTION CO.,

Defendant,
COMES NOW, tha Plaintiffs, Mark 1. and Juanita S. Alspaugh, by snd
through their attorney, John H. Love, and complains and alleges agaiust the

Defendant Paul 'ulling, d/b/a Paul Mulling Construction Co., apainst whom a

CDEMAND FOR ARDITRATION' has been filed, ao follows:

FIRST CAUSE OF ACEION
EREACIL OF CONTRACT = ROOV REPATR WY CONTRAGTOR

hY

K % X
(9) Ae of the time of‘thc Plaintiffe' {1ling a "DEMAND FOR

AARBITRATION' with the American Arbitvation Association, ao the "CLAIMANT™, on
December 9, 1974, together with the "LXHIBIT A", incorporated therecin by
reference, the Plaintiffs had paild to the Defendant the sun of SEVENTY-ONE
THOUSAND FIFTELN AMD 69/100 ($71,015.69) DOLLARS in pregress payments as providew
by "ARTICLE 5" of UTHR AGREEMENT". UNo further payments have been made asince

the tine of the filing of the "DEMAND FOR ARBITRATION" fucluding ”RXHIﬂiT A"
thereto which arc also attached heveto as "EXUIBIY A" to tlig Complaint and

incorporated herein by reference.

% % %

(19)  The Plaintiffe filed a "DEMAND FOR ARBLIRATION", as "CLAIMANT"

on December 9, 1974, ao referenced above and degignated as "EXHIDIT A", attached

heroto and incorporated herein by veforence, which contained tho {ollowing

provisious under "ARTLCLE 15 -- ARGTTRATION" and alno a velatwed provision under
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Section 46 of tho Construction Industry Rules of the American Arbitration

Asgociation, effecetive Mirch 1, 1974, which were in cffect at the timo of

"TUE ACREIMINT 'S execution, and vhich are fncorpovated by reference under - |

"ARTICLL 15"

of "IN AGREEHENT" and which ave attached hovotn an "ENXHIDIT B, |

(a) Under "ARTICLE 15 - ARBITRATION":

"All cladnyg or disputes arising out of this Contract

or the bLrench thereof shall be decdded by arbitration ;
in accordance with the Construction Inductry Arbitra- '
tion Rules of the American Arbitvacion Association ‘
then obtaining unless the partifes mutually agreo |
otherwise. Dliotico of the demand for orbitration cghall !
be filed with tha American Avbitration Association and
shall bLe made with o reasonable tiae after the disputa

has arisen')

(b) Under section 46 of the above vefercnced rules, the

third paragraph reads as follows:

"Parties to these Rules shall bo decwmed to.have

congented that judpment upon the award vendeved by

the Arbitrator(s) may bLe enteved in any Federal or , =
State Court having jurisdictfon thercof." |

(20) The Laéfendant filed a response, through the Defencant's

gttorney, to the "DEMAND FOR ARBITRATION" on or about Janusry 3, 1975, after

requesting an extension from Plaintiffs and obtalning concurrence as evidenced
by the December 30, 1974 letter from the Reglonal Director of tlie American
Arbitration Assoclation in Dallas,, Texas, copy attached hereto as "EXUBIT C", '

(21) - The avove i{dentified response, a copy which is attached hereto

apd dncorporated hereln by reference ag "EXUIBIT D' contailns the following

otatemont.:
et it

llls : - ARRRUREN S

Paul Yulline Construction Company roscrven the xipht to
fnitlate an oviginal proceeding in a Colorado court of eriginal
jurisdiction in oxder to contest or vetry any and all lssues
preosent In the arbitration. Poaul Hulling Construction
Company's submisslon to arbitralion in ne way saould bhe con-
strucd as a choice of remediva, but ouly as a conditdon
precedent. to a possible court action.”




22 The sbove statemont in the vesponse of the purpovted ''ripht

to dnitiate an original proceading in a Colorado Court of original Jurisdiction

to coutest or vetry any and all issucs present in the arbitration” clearly

violates and breaches the conatruction agreement of the parties, supra.
(23)

Tha addditional qualification in the above denlpnated responna

that suchi "submission to avbitration Jn no way should bLe construed as a choleo

of roemedics, but only as a condition precedent to a posaible court action” Lo

e

noviecre not forth in the above referencod apreement or refevenced arbitration

rules and ds a further breaclh of "THL AGLLEMENT',

(24) The additdlonal foregning breaches orn the avbitratlon provisions

of THL ACRLEHLNT“ has further coffcct of delay, increasc in cogts and expenses,
and further constitutcs an aggravation of damages caused by such nction and

the Flaintiffs request that they later be permittod to awmend the Complaint to
alternatively amend the "DEMAND FOR ARBITRATIOR" at a veasouable time when

the full effects of the cctlono of the Defendant are better known and can be
more accurately estimated, and that such sums be withheld and dcducgod from

the controct price to the extent possible. (See Seventh Cause of Action, infra.)

VHERVFORE, the Plafntiffspmy for the following epecific types of

relief hercafter set forth and additfonally seck an zward by the duly

constituted arbitrator or arbitration tribunal selected by the American

ARbitration Association, pursuant to its Construction Industry Arbitration Rules,

cifective March 1, 1974, vhich may be cntered with this District Court, filed

wlth the Clerk of this District Court, as a baecis of a judament and that an

executlon may be issued to its collection pursuant to the statutory arbitration

provisions of Rule 109, entitled "ARBITRATION' of the Colorado Rules of Civil

Procedure, with the oath of arbitrators to be given aud with tho avbitvatorn

to have the power to lasue subpoenas for witncsocs:

A X X

(d) Plaint1ffs request reimbursemant for the costa of

arbitration
({ncluding legal feeas,

expenses, and costs counected with the £iling of thin

civil action togethav with rolated proceeddngn),

1-10——




(e)

Plainti{fs roquast that the Court divect that no furthor pros-

gress payments Le paid to Defendant until Defendant fully complies with tlie

fiuna). award of the avbitrator or crbitration tribunal as may be nelected by

tha American Arbitration Association, including full cowpliance with sll coa-

1
N > 3 s ~ Y g - . -
cltiona and sny directives, ovders or partial awards of such arbityvatfion

tribunal.

S —————

SECOVD CAUSLE OF ACTION

TREACH OF CONTRACT -~ AULLRNATL ROOF REPAIR Y OWNER

(25)

Plaintiffs iucorporste end reallepe paragraphs ouna (1) through

paragraph twenty-four (24), of this Complaint as if fully cet forth under this

second causae of acticn.

WEREFORE, the Plaintiffs pray in the alternativa for tha folloving
alternative specific types of veldief as horeafter cot forth and additionnlly
seck auch alteroative award by the duly constituted srbitratvor or arbitration

4

tribunal gelected by the American Arbitration Asgociation, purtuant to its

. el r nEmTmeTIa TR v [P

gpnntruction Industry Arbitration Rules, effective Mavch 1, 1974, which way

be entered with this District Court, filed with the Clerk of thisg Diotrict

Court as a basis of a judguent aud that an execution may be insued to its

cpllection pursuant to the ctatutory arbitration provisions of Rule 109,

entitlcd PARDIIRATION! of tha Colorado Rules of Civil Procedure, with the cath

of arbitrators to be given and with the arbitratore to have the power to

issue subpocnas for wiltnesses:

K X %

)] Plaintiffs request reimbursowment for the costs of arbitraticn
(including lepal feces, expenscs, COsts connected with the filing of this civil
action together with related proceedinga) .

(e) Plointiffs request th&t the Court direct that no furthev pro-
gress payments be paid to Defendant until Defendant fully cowplies with tho
f{nal award of the arbitrator or arbitration tribunal as may be sclected by
the American Arbitration Associlation, including full compliance with all.con—
difions énd any directives, ovders or partial awards of such arbitration

-
t ]l -"J ",1'




THIRD CAUSE OF ACTIONW
BREACH OF CONTRACT ~ ALTERNATE EQUITABLY ADJUSTMINT FOR ROOF

£26)

Platntiffeg .y ge |
Ladntiffs incorporate and reallepe paragrapha one (1) through

twvenlty-—~ . .
reoty-five (25), of this Complaint as 1f fully set forth undex this Thivd

Causc of Action.

WU BT

the Tlalntills pray for the followlng specific types of

rellef T after set f ' i :
ellef hereafter set forth and additionally seek an award by the duly conatituted

nrbitratop or prbityggion tribunal sclected bykthe American Avbitration

Association, pursuannt to 1ts Conatruction Industry Arbitvration Ruales, effective
tiarch 1, 1974, which may be entered with this District Court, f1led with the
Clerk of the District Court as a basis of a Judgment and that an execution may
be dssued to its collection pursuant to the statutor? avrbitration provisionsg

of Rule 107, entitled "ARRITRATION' of the Colorado Rules of Civil Procedure
with the oath of arbitrators to be given and with the arbitvactors to have tha

power to lssue cubpoenas for witnesses:

* * X

(d) Plaintiffs request reiwburscment for the costs of arbicrncﬂon
(including lepal Leco, cxpengan, COSLO connectod with tha filing of thin civil
cotion together with rcleted proccedings).

(¢) TPlaiutiffe request that the Court direct that no further pro-
grous payments be pald to Defendant wntil Defendant fully complias with thu
final awatd of the arbitrator or avbitrvation tribunal as way bo selccted by
tho Amcrican.Arbiﬁrﬁtion Aesociation, fncluding full compliance with all con-

ditiona aod any directlves, cvdexe ov paxtial avands of cuch arbitration

trihunal,
FOURTU CANST OF ACTTON
FEGLIGLNCE - ROOF MIPATRS IY. GONTRACION
(27)

Plainti{fo dncorporate end resllepo peragraphs one (1) through

twenty-six (26) of this Complaint es if fully sot forth under this cause of




(31)  Thevefore, the Defendant'ns action cud conduct 45 the proximate
cause of the unkafe condition which now cuists and for which hieh winds have
already caused a lors of goma of thc-tilum eince the "DUMAND FOR ARBILRATION"
vas {diled. 'Dcfondant was notificd thfough his attorney of such damage by
letter on or about Jaunuary 10, 1975.

(32) The additional breach of ﬂTHE AGREENIITY by the Defendant's
attempted reservation of a purported “r;ght to injtiate an original procceding
{u a Colorado Court of original jurisdiction, to coutest or vetry any and all
fgsves pregent in the arbitration” and the additional qualification that the
Dafcgdmnt, as the reapoudent before the Americon Arbitration Aspociantion,
“uubﬁinnion to erbitration in uno way chould be coustrucd as a choice of remedies
but only as a conditfon procedent to a possibla court action'’, identifiecd supra,
under the First Cause of Action, is clearly an extreme aggravatlon of the
exposgsure to damage which {8 an intentional, wanton, and reckless disrecgard of
the rights of the Plalntiffsg, which 1s further detalled in its wroungful
character under the Seventh Causze of Actlion, donfra.

(33) The Defendant waa clearly put on notlce as to the urgency
and the importance of time being of the essence duc to severe wind conditions
because of the following lanpuage dn the veferenced and attached copy ol the
DEMAND FOR ARBITRATION" dated December 9, 1974, attached hereto as "UEXHIBIT A".

"FIRST CLAIY FOR RELIFF ~ Yor the above contractor to remady

and correct alleped defecta and for other equitable adjustmentna

as provided under Avticle 3 of the above veferenced "VFRIUISLT A"
including the correcction and remedyinne of the reof by the above

i

contractor at the carlicst possible tive since time is of the
essance due to severce wind qgnditioqp_ig_phg_}O‘

(34)  Thercfore, the irreceponsible acts of the coutractoyr durlng
construction and subsequent to construction during the arbitration proceedings
thus far clearly constitute the proximate cause to the existence and continuance

of the conditions coustituting neglipence under thia TFourth Cuase of Actioun.

(37) Since the parties have expressly agreed to subumit the clailuws

and disputes to arbitration under "ARTICLY 15", and which 1g enforceable pur-

suant to Scction 406 of the Construction Industry Rules of the Amevican

Arbitratflon Associlation, supra, the Plaintiffs are entitled to recovery of

exemplary damages pursuant to the statute,

T..1 2



VBERETORE, the Plaintiffs pray for the following specific types of

relief hercafter set forth and additionally seck an award by the duly con-

stituted arbltrator or arbitratiocn tribunal selectcd by the American Arditration

Association, pursuant to its Construction Industry Arbitration Ruleu, effective
March 1, 1974, which may be entered with this District Court, filed with the
Clerk of the District Court as a basis of .a Judgnent and that an execution may
be fssued to {us collgction pursuant to the statutory arbitration provisions

of Rulé 109, entitled "ARBITRATION'" of the Colotndo Rules of Civil Irocedura

with the oath of arbitrators to be given and with the arbitrators te have tho

pover to isguc subpoenas for the witneeses:

% %
(a)

In addition to the prayer {or v ¥ %

other relief as detalled uvader thoe
First Causce of Action, supra, the Plainti{fs' request for the same velief aon

actunl damages under this Fourth Cause of Action.

» KK

| FIFTH CAUSE OF ACTION
NEGLIGENCE, = ALTUIMNATE ROOF RTPATR IV QWRER

(38)  Qlaiutiffs incorporate and reallepe pavagraphs onc (1) through

pavasraph thirty-seven (37), of this Complaint as If fully vet forth under thin

Fi{th Ceune of Action,
Al

WHLREFORE, the Plaintiffs pray for the following spccific typees of

relief liereafter set forth and additionally scck an award by the duly con-

stituted arbitrator or arbitration tribunal sclected by the American

Atbitration Association, pursunng to its Construction Tndugtyry Arbitration
Rules, effective Mareh 1, 1974, vilch may be entered with thia Distylet COurt,
filéd with the Clerk of the District Court as a lasls or a judguent and that
an execution may be fLsasued to its collecticn pursuant Co the $tatutory

arbitration proviaslona of Rule 109, entitled "ARBITRATION" of the Colorado

. i I=lh_




Rules of Civil Procedure with the oath of arbitrators to be given and with the

arbitrators to have the power to issue subpoenas for the witnesses:

I Bt bt

(a) In addition to the prayer for7;;f;_’e

hoy Tolilof - - - .
other reldef ag detalled under the Second Caune of Action, aupra, the Plaintiffa
request such same relicef as actual damages under this Fifth Cause

of_Action.

* * x

SIXTII CAUST OF ACTION
BLCLIGEICE — ALTIROATE LQUITABLE ADJUSTMEUT TOR ROOF

(39)  Plagntiffs dncowporate and realldre paragraphs one (1) through

pavagraph thirty-cigut (33), of this Complaint as if fully set forth under

this Sixth Cauce of Action.

r~

UHEREFOWE, the Plaintif{fa pray for the folloving upecifide types of

reldef heveaftor cot forth and adddtionally seele an avard by the duly con-

stituted arbitrator or arbitration tribunal aclected by the Ancrilcan

Arbitration Acsociation, pursuant to its Construction Industry Arbitration
. A}
Pulea, effective tlarch 1, 1974, vbich may be entered with this Digtrict. Court

filed with the Clerk of the District Court as a basls or a Jjudpment and that

an exccution may be dsgsucd to 1ite collection pursuant to the statutory

N

arbitration provisieons of Rule 102, eatitled "ARLITRATION” of the Colorado

Rules of Civil Procedure with the oath of arbitrators to he piven with tha
arbitrators to have tne pover to igsue subpoenas for the witnesses:

(a) In addition to the prayer for % %%

other relief as detailed under

the Third Cause of Action supra, the Plaintiffs also request that such same

relief as actual danages under thic Sixth Causa of Actioun.




——— e e

SEVEUTI CAUSE OF ACTIN
WRONGT'UL, ATTEIPT TO REVOKE PINALITY OF SUBMIRSIOH TO ARBITRATION
oo AT TOR_ATTEIPTED VRONCEUL REFORMATION OT CONTRACY

(40)

Jladutiffs dncorporate and reallege parapraphs one (1) through

thirty-uine (39), of this Complaint as 1f fully set forth under this Seventh

Cause of Action,

(41) After enteving f{nte UTHLE AGREUMENT', supra, with the subsequent
cbreaching of YIUD AGREDILT

- .L\\J4

by the Defendant, supra, the Plaintiffs filled a

"DENAND FOR-ARBTTRATION as "CLAINANT' on Deccmber 7, 1974, supra, which is

also attached herato as "EXHIRTT A" and incorporated herefn by tvefercuce.

(42)

fhe Coustruction Tndustry Rules of the Awmevican Arbltration

Association, cffecctive Mavelh 1, 1974, wvere In effect at the time of the execu-

tlon of "THF ACREEMENT" and were incorporated Ly refevence by "ARTICLE 15" of

>

an ACRLINET which Nules are attached hereoto as "IXUIRTT 5.

h3) The Defendant breachied the Arbitration provisions by relusing

to fully cowply wilth any award to be rondw1nd b tha athtluLor or

arbitration

tribunal to be selected by the Amerlcan Avbltvatlon Ausociation, ag dotafled

. v
under parozraph 19, et, scq. and as algo detalled under paragraph 32, et.scq.

of thls Complaint, supra.

(ah) The Defendant's actions, intexrpretation, and conduct, supra,

under the circumstances awmounts to a wrongful attempt to reform "PHE AGREEMENT"

in bad faith.

(45) As a conscquonce, Plafutiifs ave cowpelled to scek a judiclal

remedy to assure that an arbitration award to be made pursuant to 'THE AGRELMENT"

“would be enforceable In the cognizant court without being expoced to a risk

of coutinuing litigation to retry any and all of the issucs on the basis that

aul. tullins Construction Co.'s submission to arbitration is only a condition

precedent to a possihkle court action.

(46) Mot only has the Mefendnnt (fled a vespouse to Pladoti(in’

"DEMAND FOR ARBITRATION" as "RESTONDENT'" before the Amerlcan Arbiltration

Association, pald an initial fee, filed a list of azceptable arbitrators with

the American Arbirration Association, filed a schedule of available dates for

arbitration proccedings to Le held, and conmmunicated with the American Aroltratios

rm—————
NS e
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Asgociat :par urt '
5 Atlon regarding further criterda desired for the selection of arbitrators

?
the Defendant.

ar the "RESTOMDELT' also filed afflvwatively, a countervclaim

arainst the Plaintiffs herein designated.

The countevclaim set forth no epecific
bagis justifyin v

Justifying recovery for a claim for reliof sourht 4n the counterclaim in
the awvount of TUIRTEEN TUOUSAUD STV

OLVIN

EY TURDRED STVIENTY-STXC AND 24/100 (813,776.94)

DOLLARS plus ar tor
WS plus duterest, attorney's fees and all fees and expenscs Incurred in

arbitratcion.

F K K

In order to emable the intent of the pavties te be fulfilled

(48)

as evidenend by "THE AGRILNILTT controversies and disputes to be resolved in

an of ficient manner as contemplated, it 1s dimperative that the integrity of

the arbitration proceedlngs be sccured at the oulset even thoursh the dispute

abiould be resolved in an expeditious wanuer under the clreumstances.
WHEREFORE, the Plaintiffs pray, in addition to the forepoing causes

of action, for an order of this court to:

(a) Compel arbitration,of all controversies, lssuea, clajme -and

disputes to be submitted by the Platntiffs Mark M. and Juanita §. Alepaupgh in

an awendment to thie "DIEMAND FOR ARBITRATION' previously fLled on December 9,

1974 with the American Arbitracion Association for a determination by the

arbitrator or by an arbitration trilbunal designated pursuant to the American

Arbitration Assoctiation's Counstructicn Industry Arbitration Ruleu, effectivo

tarch 1, 1974 and also as provided under Twule 109 of the Colorade Rules of

1 .

Civil Procedure cntitled "ANRITRATLIONY

(£)

Plainti{f{s also request that the award of the arbitvator or

arbitration tribunal arising out of this complaint, puisuant Lo the above

referanced yules may be (4led with the Clerl of the above veferanced Distrist

0

Court, us a Lasis of a Jwlgment, and that cexceutfon way be Jssued fov fto

colleatlen nince the partics to the March 12, 1974 "AGTEUMGNTY hed apreed that

arbitvation, 1n accordance with the then exitating Ceonstruction Industry

Arbitration Wules of the Amerdcan Arbitration Asvociation wore final and

Ginding dnsofar as the requirementa for effective statutory arbitration




(g

the Plaiatdffs further request that the Defendant Paul Yullins

d/v/a Yaul Mulling Construction Co. be aund hereby 1u enjoined {rom velvaining

(4

and refuging Lo fndly 1rb4t1nté

Lhc g icvawccq as sect forth in

"ARTICLE 15"

i} 1' nnq_chgion 60 of Lhc Conntxuct(un Induatry Avrbitracfon
/

'—uch é, 1974,

Hi AC& By

fules of thu Luerican Albitration kb oc1ation, LLfﬁFui”L

(h)

Plain 4ffs further pray for reasonable attorney's feces, expenses

nd costs connected with the legal procecdings to compel arbitration to assure

that the arbitratlon award will have the finality and binding cffect as provided

under Rule 109 of the Colorado Rules of Civil Procedure.
(1)

s

arbitration feca

The Maintiffs further request that the parties poay the
specified by the Construction Industry Rules o; the American
A¥Litration Association in lieu of directly paying compensation to the

appolnted arbitrator or arbitrators.

Resptfully submitted

/
{
January 20, 1975 N
Jobu Al. Love
Attotney for the Plaintifys
250 Arapahoe, Sulte 202

Dated:

Boulder, Colorado £0302




IN THE DISTRICT COURT
L1 AXD FOR THE COUNTY OF BOULDER
STATE OF COLORADO

Civil Action No. 75-0203-1
MARK H. AND JUANIT/. S. ALSEFAUCH,

Plaintiffs, HOTIORS TO (1) AMIND THE COMPLATNT
AXD TO ADD AN ADDITIOUAL PARTY AND

(2) TO ACCELERATE PROCEEDINGS

ve.

PAUL MULLINS, d/b/a
PAUL MULLIKS COUSTRUCTIGH CO.,

Defendent.

COMES NOU, the Plaintiffs, Mark W. and Juanita S. Alspaugh, by and through

their attorney, John H. Love, and pareby moves this lonorable Court, pursusant to the

Colorado Rules of Civil Procedure, Rules 15 and 20, for an Order adding tihe "PAUL

HULLINS CONSTRUCTION CO.', a Colorado corporation, as an additional party Defendant

to this Civil Action, which 1s hereafter referred to as "DLFINDANT CORPORATIONT, for

ttie following reasous:

) That Plaintiffs' rights to relief against saild additional Defendant

and the original Defendant, "PAUL MULLINS, d/b/a PAUL MULLINS COKSTRUCTION CO.', here-

aftery referred to as "DIFE.DANT MULLINSY:

(a) trose from the game transaction or occurrences get forth

in the original TCOMPLAINT” as well as subsequent occurrcnces; and

(b) lymerous common questions of fact and law exist in this

same trancsaction.

(2) That the principal basis for an additional '"DEFLNDAUT CORPORATION'S"

liab4lity is surmarized in the allegations in paragraphs (1) throupnh (25) of the

LAMENDED COMPLAINT FOR (1) BREACH OF COHTRACT; (2) NEGLIGCINHCL; (3) WROUGFUL ATTIXMPT

«I0 RUVOVE FINALITY OF SUEMISSICH TO ARBITRATION AND FOR WRONGFUL RUFORMATION OF

CUBTRACT; AND (4) ADDING ADDITIOMAL TARTY DEFENDANT” which {o also being f1led with

{he Court at this tine.

(3) The supporting lepal analysis is sct forth in the following docurents
(including briefs) which are incorporated hercin by reference and hence, there is no
necessity of filing a separate brief with thig "MOHTION:

(a) COPPOSTING MEMODANDUM LRILF TO DRFIMANT'S MOTION TO

DISMISS , previounly {ilc¢d in thin Civil Action No. 75-0203-1: and
J-19



(LY "MOTIONS TO QUASH SUIMNONS AlD COMPLAINT AND TO DISHISS

WITH PREJUNDICE™ which the Alspaughs very recently filed in their
capacity as Defendants in Civil Action Ro. 75-0333-1 in response

to the "DEPERDANT CORPORATION'S! fi1ling an independent "COMPLATUT

IR YORECLOSURE OF MECHANIC'S LICN" in Civil Action No. 75-0383~1

with supporting "MIDMORANDUM BRIEF"” and the "AFFIDAVIT' of the

Alspauphs.

(4) Thus, 1t is claimed that the additional "DEFLNDANT CONPORATION" is

Jointly and severally liable with "DETENDANT MULLINS" since said Corporation is

Tesponsible for many of the same acts and omissions which the original "DEFENDANT

MULLINS" 48 liable for.

(5) The basis for acceleration of proceedings 1is set forth by the
Alspaughs, in theif capacity as Defendants in Civil Action No. 75~0383-1, in their
"HMOTION TO ACCTELIRATE PROCLEDINGS' which is filed in that Civil Action and which is
incorporated hercin by reference to ensble the Court te take notice of such "HOTION",
with the single exception that the designation of the parties as Plaintiffs and

Defendants therein is herein reversed.

WAEREFORE, Plaintiffs respectfully request this Court to grant these

"MOTIONS™ to permit the Plaintiffs Alspaugh to add the "DLTENDANT CORPORATION" 25 an

additional party to this action and to effect service of the above designated
"AYENDED COMPLAINT" upon both the individual and corporation Defendants prior to

the granting of Plaintiffs' previous "MOTION TO COMPLL ARBITRATION TN ACCORDANCE

WITH AGREDMTNT AND RULES™ which will be amended to include reference to the

"DEFENDANT CORPORATICGN™.

Respectfully submitted

LW
Dated: lrch 7, 1975 N ZJL__Z,_%

John/H. Love
Atbérney for the Plaintiffs
250 Arapahoe, Suite 202
Boulder, Colorado 80302
(303) 449-6762
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IN THE DISTRICT COURT
IN AND FOR THY COUNTY OF POULDER
STATE OF COLOPADO

Civil Action No. 75-0203-1
MARK H. AND JUMNITA S. ALSTAUCH,

Plaintiffs, AMENDED MOTION TO COMPEL ARBITRATION

IN ACCORDANCE WITH ACREEMENT AND RULES
vs. :

PAUL MULLINS, Individually and d/b/a
PAUL HULLINS COUSTRUCTION CO. and
PAUL MULLIWS CONSTRUCTION CO., A
Colorado Corporation,

vvvvvvvvvvvv

Defendants.

COiLS NOW, the Plaintiffs Mark . and Juanita S. Alspaugh, by and through

their attorney, John H. Love, and hereby moves this Honorable Court for an Order

tg compel arbitration of all the controversics, issues, claims, and diputes of the

parties arising out of "THE AGREEMENT" (i.e. contract) between the parties, dated

‘HMarch 12, 1974 and related to the "DEMAND FOR ARBITRATION" by Mark li. and Juanita S.

v

ﬁfcompanying "AMIHDED COMPLAINT FOR (1) BREACH OF COHTRACT; (2) NEGLIGENCE; (3)

WRONGFUL ATTEMPT TO REVOKE FINALITY OF SUDMISSICH TO ARDITRATION ARND FOR WRONGFUL

REFORMATION OF CONTRACT; AND (4) ADDIRG ADDITIONAL PARTY DEFFHDANT", submitted by

Plaintif{s and which is attached to Plaintiffs' "MOTIONS TO (1) AMIYD THLC COMPLAINT

AND TO ADD AN ADDITDNAL PARTY AND (2) TO ACCELERATE PROCEEDINGS". The Plaint*ffs

also request the Court to approve service of this "AMERDED MOTION TO COMPEL ARBITRATION
IN ACCORDAN

Cr WITH AGRIIMENT AND RULLES" upon said Corporation with the "AMENDED

COMPLAINT' 4in order to facilitate a final determination of all the parties defendant
ol .

as being subject to a decilsion compelling arbitration. However, in the event the

"MOTI0N'" 1is not approved to add such Corporation as a party defendant, the Plaintiffs
would still desire to amend their original "COMPLAINT" against the individual
Defendant Paul Mullins as identified in the above referenced "AMINDED COMPLAINT",

As.grounds therefore, the Court 18 referred to the procedural developments
as to the subjcct matter of the litigation in this Civil Action No. 75-0203-1 and
that Civil Action No. 75-0383-1, involving the lien foreclosure corplaint by the

Defendant Corporation which has been moved to Le added herein as a party defendant,

[ty




The refercenced docunentation ({ncluding motions, briefs, affidavits and exhibits)

is referenced to a large extent in the Plaintiffs' "IOTION TO AMEND TUE COMPLATNT
AND TO ADD A PARTY DEFLNDAUT'.

However, the primary grounds for compelling arbitration of the dispute

1s set forth in detail in Plaintiffs’ original "MOTION TO COIPEL ARBITRATION 1X

QEPORDANCE WITH AGREEMEST @ﬁ? RULE3" which is incorporated herein by reference.

Because of the relationship of the parties defendant to "THE AGREEMENT", (i.e.

Paul Mullins and the Corporation now chartered by the name "PAJL MULLINS CONSTRUCTION

CO.") as 18 more fully analyzed in Plaintiffs' "OPPOSING MEHORANDUM EBRIEF TO

DEFENDANT'S MOTION TO DISMISS' 4n this Civil Action 75-0203-1 and the Alspaughs'

“MOTIONS TO QUASH SUMMONS AND COMPLAINT AND TO DISMISS WITH PRRJUDICE" relating to

the lien foreclosure conplajint filed by the Defendant Corporation, as Civil Action
No. 75-0383~1, above desipnated. Also see the accompanying "AFFIDAVIT" and

“MEMOPANDI ERIEF".

Therefore, the Plaintiffs request that an early determination be made

because time is of the essence due to wind conditions in the Boulder area which

have already substantielly damaged the Alspaughs' roof as depicted by photographs
included as Figures 1 throupgh 6 in the February 25, 1975 "ATFIDAVIT OF MARK K.

AND JUARITA S. ALSPAUGH" filed in Civil Action Ko. 75-0383-1. Elgintiﬁgg_ghercfore

move this Court for permission to serve this '"MOTIOX" upon the above desigrated

Corporate Defendant, to then have the "MOTION" heard with both individual and

gorporate Defendants with regard to Plaintiffs "MOTION" for this Court to grant an

Order containing the following provisions to compel arbitration:
-~ . -

(1) S

Coumpel arbitration of all controversies, issues, claims and

disputes to be submitted by the Plaintiffs Mark H. and Juanita S. Alppaugh 4in

an amendment to the "DLCHMAND FOR ARBITRATION” previously filed on or about December 9,
1874 with the American Arbitration Associztion for a determination by the

arbitrator or an arbitration tribucal desgignated pursuant to the American
Arbitretion Aseociation's Construction Industry Arbitration Rules, effective March 1,

1974 and also as provided under Pule 109 of the Colorado Rules of Civil Procedure

eptitled "ARDITRATION". Said amended demand for arbitration may be filed apainst

PAUL MULLINS, Individually and d/b/fa PAUL MULLILS CONHSTRUCTION CO. and against PAUL

MULLINS CONSTRUCTION CO., A Colorado Corporation. Plaintiffs Alspaugh may attach
the "AMUNDID COMPLAINT FOR (1) BREACH O CONTRACT; (2) NLGLIGLENCL; (3) WRO:IGI'UL

ATTDN®T TO REVOYL FINALITY OF SUBMISSION 70 ARBITRATIC) AMD FOR WRONGTPUL REFORMATION



75-0203-1 to such amended demand and may {ocorporate safid "AMEADED COMPLAINT' thereln
by reference,

(2)

Plaiuti[fy_ulboqrfqpfsp PE?L thg court dixcct that the sworn oath

be subscribed to by the nrbltrator or nrbitrntors nppointud purnuant to the American

frbitration's Construction Induqtry Arbitration Rules as fOllOWb

That they will well and truly try and impartially and justly

decide the matter in controversy, according to the best of
their ability."

(3)

Plaintiffs also request that the Court direct that the sworn oath

or_oaths of the arbitrators be filed with the Clerk of thc District Court in and for

the County of Boulder State of Colorado

together with their award.

(4) '

Plaintiffs also request that the Court direct that the arbitrator

or arbitrators may administer oaths to witnesses.

1)) rlaintiffs aluo request the Count to dircct that the appointed

arpitratoer or artitrators ~shall have the pover to i sue oubvoenug for niLnessea

rsuant to_Ruleméé_gL thc Color do Rules of C1ivil Procedure.

(6)

Plaintiffe also request that the award of the arbitrator or arbitra-

tion tribunal arising out of this "COIPLAINT" pursuant to the above referenced rules
nay be filed with the Clerk of the above referenced District Court, as a basis of

a judgnent, and that executlon may be issued for 1ts collection since fhc parttes to
o

the March 12, 1974 ”AGA EIMCAT” had agreed that arbitration, in accordance with the
e S P

then existing Construction Industry Arbitration Rules of the American Arbitration

Asgociation were final and binding insofar as the requirements for effective statutory
arbitration pursuant to Rule 109 of the Colorado Rules of Civil Procedure

N

The individual Defendant Paul *ullins and the Defendant Corporation

presently having the name PAUL MULLINS CONSTRUCTICE CO. be and hercby are enjoined

from refraining and refusing to fully arbitrate the prievences as sct forth in

Article 15 of 'Tiiii AGREDEKT" and Section 46 of the Construction Industry Arbitration

Rules of the American Arbitration Agsociation, effective lMarch 1, 1974,

(8)

The Plaintiffs further pray for reasonable attorncy's fees, expenses
and costs conneccted with the legal proceedings to compel arbitration to assure that
the arbitration award will have the f£inality and binding effect as provided under
Rule 109 of the Colorado Rules of Civil Trocedure.

("M

The Plaintiffs further request that the partics pay the arbitration

fees specified by the Construction Industry /rbitration Rules of the American



Arbitration Association in liou of directly paying compensation to the appointed

arbitrator or arbitrators.
h]

Respectfully submitted

C
Dated: MYarch 9, 1975 <:l éiv ’) el

Jol1 1. Lov

AtLorney for the Plaintiffs
250 Arapahoe, Suite 202
Boulder, Colorado 80302
(303) 449-6762
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IN THE DISTRICT COUXRT
)
I Al FOR THE COUNTY OF BOULDER
STATL OF COLORADO

Civil Acttion No. 75-0203--1

HARK H. AID JUANITA 5. ALSPAUGH,

Plaintiffa, AMEUDID COXPLAINT FOR (1) BREACH

OF CONTRACT; (2) NECLIGEMNCE; (3)
RONGFUL ATTRIPT TO RLVOKE FINALITY

v8.

)

)

)

)

) M

) OF SUBMISSION TO ARBITRATION AND
PAUL JULLINS, Individually and d/b/a ) FOR WRONGFUL REFGRIATION OF CONTRACT;
PAUL MULLINS COHSTRUSTION CO, and ) AND (4) ADDING ADDITIONAL PARTY
PAUL MULLINS COMSTRUCTICM CO., A ) DEFENDANT.
Colorado Corporation, ) -
)
)

Defendants.

QOMES N0, the Plaintiffs, Mark H. and Juanita S. Alspaugh, by and through

their ettorncy, John H. Love, and complain and allege as follows, in this firat

anended original "COMPLAINT" by adding the "PAUL MULLINS COMSTRUCTION CO.™, a

Colorado corporatior, as an additional party Defendant in this "AMENDED COMPLAINT",

which supersedes the original "COMPLAINT' filed on or about January 20, 1975, in

its entirety.
W

In this "AMEIDED COMPLAINT”, (a) references to "DUFCNDANT MULLINS'

will be with respect to Paul tullins individually by (i) hils doing business as

“"PAUL MULLINS COHSTRUCTION CO." and (11) his acting as an officer of said "DEPLHDAUT

CGPPORATICYM ' under its previous and present corporate name, whether undigclosed or

disclosed:; (b) All references to "DLFENDANT CORPORATION' will be with recspect to

the "DEFENDANT CORPOPATION" under its present name ''PAUL MULLINS CONSTRUCTICH CO."

or its former name “'X-M DLVELOPMENT, INC.', and (c) All references to "THE CONTRACIOR™,

. 1 -,ngv
PAUL MULLING CONSTRUCTION CO.", or the "DEFPENDANTS" will include "DEFEUDANT MULLINS

and "DEFENDANT CORPORATION" as defined abcve, unless otherwise specified.

FIRST CAUSE OF ACTIONH -- BRLACH OF CONTRACT

(1)

That the "DEFENDANT MULLIVS' represented to the Plaintiffs that he

was doing business as '"PaUL HULLISS.CONSTRUCTIOH co."
(2)

That the "DEFEIDANT MULLINS' cxecuted an "AGREFMENT", hereinafter

referred to as "THTL AGROFMUNT®, dated March 12, 1674 as "TUL CONTRACTCR" and signed

"JHE AGREFMENT" individually.

(3)

That the Plainciffe negotiated with FPaul Hullins, as an individual,

who they understood wag doiny busiress as "PAUL MULLINS COWSTRUCTION CO.", and did
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*\

not nepotinte with a corporation through a duly authorized representative, such a8

an of ficer, director, or an agent,

E—
(12)

dhe Plaintiffs have the obligation, upon exercise of thelr rights as

P

set forth in paragraph (9), supra, and in the absence of a mutually agreeeble resolu-

tion of the issues in dispute betwcen the parties to "THE AGREEMENT", to seek tinmely

[ S—

resolution of the dispute as provided by VARTICLE 15 - ARBITRATION” of "THE
AGRERMENT".

(13) As provided by "THE AGRLEMENT", the Plaintiffs as Claimant filed a

'21¥HAND FOR ARDITRATIOR" together with the "Ixlibit A", {incorporated herein by

reference and attached to this "AMENDED COMPLAINT", with the American Arbitration

Association, on or about December 9, 1974.

Yo further Progress Payments have since

been made to UTUL CONTRACTOR" peuding resolution of the issues in dispute in

accordance with Plaintiffs' rights under Articles 17 and 25 of 'THFE AGRINMENT".

Py Y

The_

" DLMAND FOR ARBITRATION" filed by the Plaintiffs will hereinafter be referred to as
"THLE DIMAND'.

(14) On or about Jaunuary 3, 1975 "DEFENDANT MULLINS" filed, or caused to

be €iled, a "RESPOUSL AND COUNTLRCLAILNM TO THL DEMAND' with the American Arbitration

Association. In this "RESPONSL AND COUHTER CLALIM", as well ag in subsequent

appearances before the American Arbitration Association "DEFENDANT MULLINS" has not

disclosed any corporate character of such company under the prior corporate name of

_K-M DEVLLOPMENT, INC." as a party to "' HE AGRELMENT" nor under the present corporate

Qame of "PAUL MULLINS CONSTRUCTION co.".

(15) The '"DLFEWRDANTS" designated "PAUL MULLINS CONSTRUCTION CO." have

gxtensively appeared before the American Arbitration Association (Case No, 71 10 0090 74)
by:

(a)
(b)

Filing a '""RESPONSE AND COUNTERCLAIM TO THE DEMAND";

Payment of an initial arbitration fee;

QF) Filing a list of acceptable arbitrators and communicating

with the AAA concerning criteria for arbitrators

s; and
(e

Filing a list of acceptable dates for arbitration proceedings

Egﬁbe held.

(16) That, after "THE DEMAND", and on or about January 7, 1975, said

‘- DEVELOPMENT, INC." changed its corporate name to "PAUL MULLINS CORSTRICTION CO."

Ez_the act of the "DEFENDANT MULLINS" without advising Plaintiffs.

.U'!‘_y_. J-26




(18)

That the "DEFLNDANT CORPOTRATION" under its original name, either (a)

was an unnamed Contractor to "THE AGREEMENT" under an assumed name acting through

Laul Mullins (also krown as L. Paul Mullins and Lloyd Paul Mullins) ae president,

agent, and authorized representative; (b) rubsequently adopted "THE AGREEMERT' of
"THE CONTRACTOR" and assumed

A:gg} Mullins as ' rights and benefits under said "AGREEMENT"

as well as obligations and liabilities under "THE AGREEMENT"; or (c) acted as an

undisclosed principal during the performance of the Contract until on or about

February 7, 1975, through Paul Mullins as its authorized agent and representative

who had authority to act in behalf of said Corporation.

(19)

That said "DEFENDANT CORPORATION'" under its current or previous name

has likewise functioned as described under paragraph (18), supra.

(20) That with respect to all allegations in this "AMENDED COMPLAINT",

said 'DEFINDANT CORPORATION", under both its prior and present name authorized

approved and/or ratified the acts of Lloyd Paul Mullins as an officer

i.e. as
~president,

and as the agent and rcpreuvntutivc of snid Corporatlon at sll timen 1n

its dealings with Pladintif{fs with respect to "THI AGREIZENTY

, before and after saoid
Dll]NDA\T COPPORATION" digclosed its identity to Plaintiffyu.

(21) Since the Plaintiffs filed "THL DIMAND" the

'DEFERDARTSY have further
breached their oblipations to arbitrate clains or disputes arising out of "THE

tAFELHLNT” or the breach thereof as required under Article 15 of “THE AGREEMENT"

and in eccordance with the Construction Industry Arbitration Rules of the American

Arbitration Association, hercafter referred to as the "AAA RULES" In particular

said "DEFENDANTS" have specifically breached the third paragreph under Section 46 of
said "AAA RULESY

£a RULES", effective March 1, 1974, which were incorporated by reference
under Article 15 of "THZ AGREEMENT" and which are attachied hereto as "Lxhibit B"

(22) ‘IF Tlaintiffs have sought to enforce the arbitrationa provisious of
4?1 GRER'ZNT" and the

"AAA RULES", supra, by £iling a "MOTION TO CO}PLL /ARBITRATION
I ACCORDANCE WITH AGRIEEME

3 Al

D RULES" with the District Court in and for the County

fﬁ Boulder, State of Colorado, desigunated as this Civil Action ¥o. 75-0203~1, on or

atout January 20, 1975 and have diligently attempted to preserve their arbitration

rights in this Civil Action and also under en independent "CONMPLAINT IN FORECLOSURL
OF MLCHANIC'S

LICN" with "NOTICE OF COMALNCEMENT OF ACTION (LIS PERDENS)"

. desisnated
%S Civil Action Mo.

75-0383-1 which was filed or caused to be filed by "DLFLNDAN

CORPORATION" through its agent "DEFLNDANWT !MULLINS" on or about Pebruary 7

y 1975,
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(23) The "DEFIHDANTS" further breached “"THE AGRLEMINT" by f£iling, or

causing to be filed, the above referenced "COMPLALNT
LIsw”

3 FORECLOSURE OF MUCHANIC'S

with "NOTICE OF CO!LIINCEMENT OF ACTION (LIS PINDINS)' with the District

Court (Civil Action No. 75-0383-1) end causing such "LIS PINDENS' notice to be

filed with the Clerk and Recorder for the County of Boulder, State of Colorado. This

has placed a cloud on the marketable and merchantable title of the Plaintiffs'

property at "“Lot 6 Benchmark Subdivieion, County of Beulder, State of Colorado",

without lepal justification end in gross disregard of Plaintiffs' erbitration rights

under "“THI AGREERMETY uvhich Plaintiffs have not waived and continue to diligently

scek. »% AN

MILEEFORE, the Plaintiffs pray for the following specific types of relief

apoinst ecach Defendant jointly and severally:

(A)

An Order of Court cowpelling arbitration of all controveraies,

issues, claims, and disputee to be submitted by the Plaintif{s Hark H. and

Juanita S. Alspaugh 4n an amendient to the "DITAND FOR ARBITPATION" previously

filed on or about December 9, 1974 with tha American Arbitration Association (whieh

may include this "AYENRDED COMPLAINT FOR (1) BRIEACH OF CONTRACT; (2) NEGLIGENCL;

{3} WRONGFUL ATTEMPT TO RLVOKE FIGALITY OF SUBMISSION TO ARBITRATION AND POR WRONGTUL

RLEFORMATION OF CONTRACT; AUD (4) ADDING ADDITIONAL PARTY DLFELDANT" in such an

amended demand) and ordering that an award by the duly constituted arbitrator(s)

sclacted by the American Arbitration Association may be entered with this District

Court and filed with the Clerk of this District Court a3 a basis of a judpment

and that an execution may be issued to 1its collection pursuant to the statutory

arhitration provisions of Rule 10% of the Colorado Rules of Civil Procedure, entitled

"ARBITRATION" with respect to the following prayer(s) or relief relating to the

subject natter of the controvergies, issues, claims and disputes set forth in this

SAMERDED COVPLALNT™:

Xxx

(28)

Plaintiffs incorporate and reallpge paraqraphs one (l).thfough

twenty-seven (27) of this CCOMPLATNT" 4n their entirety as if fully set forth under

this Second Cause of Action.

* XX



CUIRLTORE, the Plaintiffs pray for the following specific types of relief

2paingt each Defendant, joinrly and severally:

(")

An Order cf the Court compelling arbitration of all controversies,

issucs, claiwms, and disputes as surmarized under paragraph (A) of the prayer for

the First Cause of Action on pagze (8), supra;

* XX

THIRD CAUSE OF ACTION
VRONGYUL ATTEI®T TO LLVOKE FINALITY OF SUDMISSICH TO ARBITRATION
AND FOR AYTDMPTED WRONGTFUL RIFORMATION OF CONTRACT

(34) Plaintiffs incorporate and reallege paragraphs one (1) through

thirty-three (33) of this "COXPLAINT" as if fully set forth under this Third Cause

pf Action.
ol

The “DETLUDANTS" breached the arbitration provisions of "IKE AGREPMENT"

by reserving a purported right to refuse to comply with asny award to be rendered by

the arbitrator or arbitration tribunal to be selected by the kmerican Arbitration

Qésocia:ion, es detailed under paragraph (21). In addition the "DEFENDANT CORPORATION"

0" Nyrin g e
and TDIYVINDA
—

“T 1ULLINS" btreached the arbitration provisions by causing the "COMPLAINT

13 FORLCLOSURE OF MEGCILKIC'S LITHY to be filed as Civil Action No. 75-0383-1 without

subnitting the dispute to arbitratior.

4

(36)

The “DEFENDANTS" actions, interpretation and conduct, supra, under

the circumstances amounts to a wroungful attempt to reform VTHE AGREIEMENT' 4in bad

gaith.

(37) As a consequence, Plaintiffs were compelled to seck a judicial

renmedy by £iling Civil Action Xo. 75-0203-1 to assure that an arbitration award

made pursuant to "THI AG

e}

REEM™MT" would be enforceable in the cogrizant court without

being exposcd to a risk of continuing litigation to retry any and all of the insues

on the basis that the CDLFERDANTS" submission to arbitration is only a condition

precedent to a possible court action.

¥ * %

j§aid actions by the “"DEFLNDANTS"

{c) under paragrzph (33)(b) above

dere rade in deliberate disregard of the arbitration provisicns of "TUHE

AG:\E}\\(L:VN\Y‘ ey Ty ! T
ACIELMERT™ after the “"DEFENDANTS" deliberately concealed the identity of

the "DLFINDANT CORPOLATION" as the Respondent beforce the American Arbitration

dssociation in Case lio. 71 10 0090 74;

* X ®
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VU RET 3T 4 . ;
VilEREFORE, thoe Plaintiffs pray for the following specific types of relief

agalnst each Icfendant, jointly aud scverally:

(A) An Order of the Court compelling arbitration of all contryovetsten,

. : .
issues, claims, and disputes as summarized under paragraph {(A) of the prayer for

the First Cause of Action on page (8), supra.

# * ¥

(L Yor such other reliefl as the Court deems appropriata.

Respectfully submitted

ﬁ/\ 0 e

. g R
y ii. Love

Atiyhrney forv the Platur{ifs Al r’pmsph
250 Arapanoc, Suite 202

Boulder, Colortado 30302

(303) 499-0762

[,
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" v . . ." N ' i ‘::'. ‘\l| s
IN TUE DISTRICT COURT SRR S
IN A¥D FOR TUE COUNTY OF BOULDER E e
".‘
STATE OF COLORADO .
Civil Action No. 75-0383-1 S
PAUL MULLINS CONSTRUCTION CO., - J i ‘ :ﬁfﬁ‘
} ) o St'
Plaintiff, ) MOTIONS 'TO QUASH SUMMONS',
| 3 ) AND COMPLAINT AND T0 %
vs. ) DISMISS WITH PREJUDICK', .
MARK H. ALSPAUGL AND JUANITA S. ALSPAUGL, )
CAPITOL FLDEKAL SAVINGS, AND GERALD )
CAPLAN, PUBLIC TRUSTLE TFOR THE COUNTY OF ) .
BOULDER, STATE OF COLORADO, ) *
) 2
Defendants. ) "

4

e

COMES NOW, the Daofendants Mark U. Alspaugh and Juanita S, Alspaughf
by and through their attorney Johm il. Love, and hereby moves this llonorabla

Court for an Order to quash the "SUMMONS' and "COMPLAINT' by virtue of 7(-;;“

lack of jurisdiction over the subject matter Al 2 and to dismiss such

PSUMHONSY and UCOMPLAINT' with prejudice together with appropriate velief ra-
“lated thereto.
In addition to the "AFFIDAVIT OF MARK 1. AND JUAUITA S. ALSPAUGH",
attached hereto, the Court 1s requested to take judicial notice of other docu-

ments and records (including "COMPLALNT', "MOTIONS", “BRIEFFS", and referenced

"APFIDAVITS", with coples attachad) filed before this same Court in a predecesso:

AR ; Civil Action No. 75-0203-1 in which said Mark il. Alsprugh anad Juanita S,
si%-i Alspaugh filed a "COMPLAINT" against faul Mullins, d/b/a.Paul Mulline Cou-~
gl _ structlon Company as Defendant: ' .

?E’E;,¢la'= ‘ ~(A)  "sulfouS" and ''COMPLAINT' by said Alspaughe as Plaintiffa;

. (B "MOTION TO COMPEL ARBIIRATION IN ACCORDANCLE WITW AGREEMENT ¢
Lo AND RULES" (served .simultancously with said "COMPLAINT' dn'}. -
o behalf of sald Plaintiffs Alspaugh;

J=-31 R :‘FV. e l: : \QUQ%‘A:  I




II. BASYS OF MOTION TO DISMISS FOR LAGK OF JURISﬁICTION OF  SURIRCT

HAUIER AND_ FOR_PATLURIL 00 STATE A GLALN
(A)

Tha "MOTION" is made pursuant to Rule lZ(b)(l)g(S)nnd aloo

under Rule 12(h)(3) of the CRCP which is quotad iﬁ part dn tho accompanyling
"BRTEF,

(1)

The subject matter of the dispute pertaining to the above rvof-

erenced March 12, 1974 "AGREEMENT" (a copy of which is attached to the "LIEN

FORECLOSURE COMPLATNT" as "Exhibit AY) appears te be preais

CAGRELMENT" as the "AGREEMENT' which comprises the subject matter in the

Alspaughs' "DEMAND FOR _ARBLTRATION" and "MOTION TO GOMDEL ARBTTRATION' (witle.

the assoclated "COMPLALINT') docketed as Civil Action Mo, 75-0203-1.

A copy of
such "AGREEMENT", incorporated by raference, and the 'DEMAND TFOR' ARBITRATION"
J ) U ARBITRATION

(and "Exhibit A" thereto) and in tha "COMPLAINT" is on F4la undar CaA. 75-=0207%-

3 ~ 8 ] Ty e Aa i -
and the fact that the "AGREIMENT" comprising the subject matter of this vivid

LN

stion No. 75-0383-1 1s identical to the "AGREEMENT" comprising the sublect

matter of C.A, 75-0203=1 can be cast

ly vorifiod by the Court,
K K= ke
- (D) While it would bo very convenlent for the firm of Thowmaa

and lsperti to avoid a possible comflict of interest by having to represent

both the covporation and Poaul Mulldns individdually, thore Jdoes not appoar to

be any substantial reason for both the corporation and individual not to defend
ot

tha Alapaughs' causes of action in Civil Action No. 75-0203-1 before the

American Avbitration Association in accordance with thae "AGREEMERT" of tha

parties which is clearly analyzed in the following documents filed under Civil

Action No. 75-0203-1 in additlon to the original "DEMAND VOR ARBITRATION" which

0

wan incorporated therein by reference:

(n) "COMPLAINT BY PLAINTIFFS' ALSPAUGH''~~See parapraphs

19, 42,43, 44, 45, 46, 47, and 48. 1t is noted under pava-
grophn 46 and 47 of the "COMULAINT" that thoe Defendant was
gecking relief iu {its counter-claim as a Respondent before the

. J-32
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. ' R . g
I1. BASIS OF MNOTION TO DISMISS ¥OR LACK OT JURISDICTION OF SUBJELCT
HMATTER AND FOR FAILURE TO STATE A CLAILM

(A)

——

The "MOTION'" is made pursuant to Rule 12(b)(1)g(5) and also

Epder Rule 12(h)(3) of the CRCP which is quoted ih part in tho accompanying
VRRIEF',

(B)

) The subject matter of the dispute pertaining to the above rof-

erenced Mavch 12, 1974 "AGREEMENT" (a copy of which 1s attached to the “LIEN

FORECLOSURE COMPLAINT" as "Exhibit A") appears to be precisely the same

“AGREIMENT" as the "AGREEMENT" which comprises the subject matter in the

Alspaughs' "DEMAND FOR ARBITRATION" and "MOTION TO COMPEL ARBITRATION'" (with

the associated "COMPLAINT") docketed as Civil Action No. 75—0203—1.V.A copy of

such "AGREEMENT', incorporated by reference, and the '"DEMAND FOR ARBITRATION"

(and MExlidbit A" thereto) and 1u tha "COMPLAINT" is on file under C.A. 75-0203-)

and the fact that the "AGREEMENT" comprising the subject matter of this Civil

Hetion No. 75-0383-1 is identical to the "AGREEMENT' comprising tha subjiect

matter of C.A.

L —

75-0203-% can be easily verified by the Court.

* %k

N (m While 1t would be very convenient for the firm of Thomas

and lsperti to avold a possible conflict of interest by having to represcnt

both the corporation ond Paul Mullins individually, there does not appear to

be any substantial reason for both the corporation and individual not to defend

the Alspaughs' cauges of action in Civil Action No. 75-0203-1 before the

American Arbitration Association in accordance with tho "AGRVEMENL' of the

parties which is clearly analyzed in the following documents filed under Civil

Action No. 75-0203-1 in additlon to the original "DEMAND VOR ARDITRATION" which

was incorporated therein by reference:

(a) "COMPLAINT BY PLAINTIFFS' ALSPAUGH'~-See paragraphs

19, 42, 43, 44, 45, 46, 47, and 48. It 1s noted under para-

graphs 46 and 47 of the "COMPLAINT" that the Defendant was

secking relief Jn its counter-claim as a Respondent before the

0




THOUSAND SEVER HUNDRED SEVENTY-SIX AND 94/100 ($13,776.94)

DOLLARS which 1s identical to the sum claimed by the Paul

Mullins Congtruction Company as the corpovation Plaintiff

in paragraph 6 of its "COMPLAINT' in this Civt) Action No.

75~0383-1, Thus, beyoud question the subject matter, is

Eﬁenticul in both Civil Actions Ly the adwlvsion of Paul

——

Hulling individually and as a representative of the corporation‘;'V

and also by thelr attorney, who is admittedly the attornoy - *%f

for both such parties.

e \

L) Plaintiffs Alspaughs' "MOTION TO COMPEL ARBITRATION

—

IN ACCORDANCE WITH AGREEMENT AND RULES" and the "MEMORANDUM BRIEF .

IN SUPPORT OF MOTION TO COMPEL ARBITRATION IN ACCORDANCE WITH

AGREEMENT AND RULLS',

(c) . "OPPOSING MEMORANDUM DRILF 10 DEFLENDANT 'S MOTIOR TO

DISMISS'" filed in behalf of the Alspaughs which analyzes a trans-.

action and the relationghip between the parties in depth and

establishas the basic recasoning why it would be faif; Just, and

equitable to have the entire dispute resolved by arbitration after
. the corporation 1is made a party Dcfeudnnc.in Civil Action No.

75-0203-1 pursuant to a subsequent moticn to be mada by the

Alspaughs,

s

(F) In addition, the corporate Plafntiff in this lien suit here-

under 48 bound by the provisionn of Article 15 of the “"AGREEMENT" providing foy

arbitration. Since said Plaintiff has not complied with the arbitration pro-

yisions of the "AGREEMENT", said corporation has not stated a claim for which

relief can be granted,

The Defendants Alspaugh are not walving thelr avbitrxation rights

-

. hereunder and are making a timely plea that such lack of arbitration proceeding

18 a defense in this case prior to filing a responsiva pleading as‘set forth in

.the accompanying "DRIEF" under ITI. Uowever, the counsel for the Alapaughs

believes that such arbitration ripghts can only be procodurallyhéecurod by hnviﬁg

s e s e o e

———



¢3-0203-1 and to have such amended coumplaint served upon the LOprl&CiOh in'?*

addition to bging served upon Paul Mulling indtviduallv

A KK R

I1T. ADDED MOTIOW THAT DISMISSAL OF LIEN COMPLAINT BE WITH PREJUDICE K

(A)  The Defendants Alspaughs herein aleo requast ;biﬂ Court to.

diunlsq this Clvil Action Ho. 75-0383-1 with L}vjudi;o A%

llowavar, dismiusal %
with prejudice under Rule 41(b) in this action is not harsh because saild.

Plaintiff can adjudicate the merits of the contract dispute before the arbitrator

which right is recognized Hayuiin v Gibbon, Colo. 338 P. 2d. 1032, 1035, after

axbitration betweon all the purtien Lo authoviwed wader ClvLlL Aation Ha,

75~0203~1. Tor exémpla, it appears from a copy of the February 18, 1975

letter from the American Akaitxntion Association which is attached to the

attached "ATFIDAVIT" of the Alspaughs herein, that the American Arbitration

Agsociation 1e in a "standby position” awaiting dirvection from the Court.

S

v

ol b

WHCREFORE, the Defendants Alspaughs pray that this Court grant the

following relief:

1) Quash the "SUMMONS" and "COMPLAINT' of this Civil Action

entitled “"COMPLAINT IN FORECLOSURE OF MECHANIC'S LIEN" and "NOTICE OF

COMMENCEMENT OF ACTION (LIS PENDENS)'",

(2) Disnigs the Civil Actlon No. 75-0383-1 with prejudice under

Rule dl(b) of the Cclorado Rules of Civil Procedura.

. . 4 ‘ Respectfully gubmitted
:;"':,"?E-. '

. Z/ & 2
| W%E/ Pl
. Love
Attdruney for Defendants Mark
o x and Juanita S. Alspaugh
iﬁ.“. 250 Arapaloe, Suite 202

Boulder, Colorado 80302
(303) 449-6762

. Alspaugh




IN TIE DISTRICT COURT

«~ AND YOX THI COUNTY O} LOULDLL

QoA Yy

STATL O' COLORADD
(i. 1 fction Lo. 75-0G283-1

dovt L LTLE CONSTRUCTIC .

Plaintiff, ECOLE ‘)U‘”’I&.HI]\I TO {GTION

C (U...,ZL SUT0NS AND COIPLAINT
#1010 DISUISS VITH PREJUDICE

G
)
I
1

Dl o LSVSUGH and JUALTTA S. ALSTAUGH;
Chy 7ol WDE a0 SAVINCS: and GERALD

DUVLY T dLLIC TRUATES PO OTUL COULTEY OF
T T ©CToprys
<4N P PR

S CLATE 9T COLOUTADRQ,

PN N N N W A A T W

AV AN

JUASTIA 8, ALS- UG, by and

Y

cOxEs HOT the Defendants (AR L and

tovsocr theds attoraey, John H. Love, gud hereby rove this Zonorable Lourt to

2t den thee "OUCSSCLALTY contained in the "ANSWLR AMD CROSSCLAIN that was served

colondants Alspaunh's Counsel Ly the attorney for Defendant (apit

e i RS

oIl coviugs, as evidenced by a Cercificate of liliny dated Jpril 23, 1%¥h
(o0 nwlly after oral argunents on the severel moticns in Civil fetioos,
somtet 1 rad 75-8383-1, wideh were talen under advisement by the Court) as.

e 1eceived on Aprdl 246, 1975,

herafore, said Defendants Alspaugh liezeby withdraw "SLOTI0N 1I

¢ DISHIAC TOR INSUFFICIEWCT OF SERVICE OF PROCLGS™ relating to the
COWOILCLATIY in the VSUPPLEMIRY TO IOTION TO NUASH SUMNONS AND COMILAINT AT

OTOVITE TRIJUDICLY dn this Clvdl Action Ho. 75-03383-1, Lu

tle ©. ity portden of said previous votion supplemnent and releronced docu-

P P | -~ .. -~ PR, g - e v ey v v ~ r ey o o g~ v
por ol cud hereby venetss Its sald TICTIOC TO DICITISS THE CROSSOLATN

aiditicn to the "CCIPLAILT' in this Civil fction on the gsrouads previously

woiLlicn, atc., 2no it oral & ereat to tic

ciucernine dilcaisual of the 1laiatifl

aove Lown wufficiontly euprecsaed te taz lourc, it dolg not glpe

. A

pus s vould oo acodeval by applviag to the Court to have thas "HOTIONY set

J=35



down for hearing. Thereﬁore, sald Defendants Alspaugh are filing this

"MOTION" for the express purpose of mnot prejudicing any of tleir procedural

rights during such time 2s the Court requires to deliberate and rule upon the

matters presently before the Court in these two Civil Actions, vhich should

autoratically affect the proceedings with regard to the Alspaughs and Capitol

—

Ep&mxd‘ﬂavhuﬁ.

Respectfully submitced,

é) ‘/ %{ Jobm 1. Love T
. Attorney for the Defendauts Alspaugh
e,

250 Aranalioe, Sulte 202
Loulder, Colorado  £0302

[W&"? (?( m’h/ (303) 445-6762

J=36
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OMN H. LOVE
ATTORNEY

BOULDER
COLORADO

No.

MARK H. ALSPAUGH AND
JUANITA S. ALSPAUGH,

t Petitioners,

VSs.

THE DISTRICT COURT IN AND FOR THE
COUNTY OF BOULDER, HONORABLE
WILLTIAM D, NEIGHBORS, Judge,

PAUL MULLINS, d/b/a: PAUL MULLINS
CONSTRUCTION CO., PAUL MULLINS
CONSTRUCTION CO., A Colorado
Corporation,

Respondents:

i hibition."
|
]
|

N N S N N N N N N N N N N N N NS

: files of the Respondent Court and Judge.

i continued on page two

IN THE SUPREME COURT OF THE STATE OF COLORADO

AFFIDAVIT OF
PETITIONER'S

ATTORNEY

I, JOHN H, LOVE, being duly sworn, hereby state and affirm to

the best of my knowledge, information, and belief:

This Affidavit, together with materials incorporated herein by

.

reference, is Appendix K to an "Original Proceeding in the Nature of Pro-
The materials incorporated herein by reference include:

(a) Table of Contents for Reference Material, Appendix K.

(b) Part I, Reference Material (Selected)

(¢) Part II, Reference Material (Complete)

The reference material contained in Appendix K is both a com-

pilation and condensed digest of copies of certain documents of record

in Civil Action No. 75-0383-1, and it is believed that these documents

are adequate to support the "Petition for Writ of Prohibition." The

Exhibit K reference materials were reproduced from copies of documents

in my files which are believed to be the same as those contained in the



JHN H. LOVE
ATTORNEY

BOULDER
COLORADO

Part II of Appendix K has been separately bound and contains
copies,in their entirety, of all items listed in the table of contents
Two copies of Part ITI of Appendix K have been filed with the Clerk of
the Supreme Court for use in these proceedings as reference material,

Part I is a condensed digest of Part II. Ten (10) copies of
Part T have been filed with the Clerk of the Supreme Court for distri-
bution with the ten accompanying copies of the Petition, Petition Brief,

and other appendices, The extent to which Part II materials are con-

tained in Part I is described by the table of contents.
I understand that documents previously filed with the Supreme
Court of the State of Colorado in Original Proceeding No. 26960 are still

available to the Colorado Supreme Court and have been recently recovered

from the archives for use in this proceeding. These documents are listed

below:
PETITION FOR WRIT OF PROHIBITION

BRIEF IN SUPPORT OF PETITION FOR WRIT OF PROHIBITION

AFFIDAVIT OF PETITIONERS' ATTORNEY, DATED AUGUST 27, 1975 ’
(WITH LISTING OF COPIES OF ATTACHED EXHIBITS)

ORDER OF TRIAL COURT
ORIGINAL PROCEEDING; RULE TO SHOW CAUSE

MOTION FOR EXTENSION OF TIME

ANSWER AND BRIEF OF THE RESPONDENTS, THE HONORABLE WILLIAM D. NEIGHBORS,

PAUL MULLINS, AND PAUL MULLINS CONSTRUCTION COMPANY IN OPPOSITION TO
PETITION FOR WRIT OF PROHIBITION

REPLY TO THE ANSWER AND BRIEF OF RESPONDENTS

BRIEF IN SUPPORT OF THE REPLY TO THE ANSWER AND BRIEF OF RESPONDENTS
MOTION ON BEHALF OF RESPONDENTS, THE DISTRICT COURT IN AND FOR THE

COUNTY OF BOULDER, The Honorable William D. Neighbors, Judge;

PAUL MULLINS AND PAUL MULLINS CONSTRUCTION CO.; FOR PERMISSION TO
FILE SUPPLEMENTAL ANSWER AND BRIEF

SUPPLEMENTAL ANSWER AND BRIEF OF THE RESPONDENTS, THE DISTRICT COURT
IN AND FOR THE COUNTY OF BOULDER

ORIGINAL PROCEEDING ORDER

CONTINUED ON PAGE THREE



OHN H. LOVE
ATTORNEY

BOULDER
COLORADO

REPLY TO THE SUPPLEMENTAL ANSWER AND BRIEF OF THE RESPONDENTS
NOTICE OF CHANGE OF ADDRESS OF THOMAS AND ESPERTT, PROFESSIONAL
CORPORATION

RULE DISCHARGED AS IMPROVIDENTLY GRANTED ON FEBRUARY 23, 1977

Qf/fw/%%m{

Johi/ﬂ. Love

STATE OF COLORADO )

~

SS.
COUNTY OF BOULDER )

Subscribed and sworn to before me this / f day of

. 3 ’
\_,Kfﬂw, /) ///
S I e

May, 1977, by John H, Love.

Ltz
Notary Public

My commission expires:

*y Commission Expires Sept. 10, 1880

page three



APPENDIX K

TABLE OF CONTENTS FOR REFERENCED MATERIALS

APPENDIX

wgn

Exhibit

Item No.

Title

Docket PART
Refer.

I

PART I

"0383" Entry

Page No.

10

11

12

13

14

15

16

Agreement dated March 12, 1974

Construction Industry Arbitration Rules
of the American Arbitration Association
effective March 1, 1974.

Complaint in Foreclosure of Mechanics'
Lien (by Plaintiff Corporation)

Motion for Extension of time to File
Pleadings.

Motion to Reconsider Homeowners' Right
to Statutory Arbitration

Memorandum Brief in Support of Motion
to Reconsider Homeowners' Right to
Statutory Arbitration

Answer and Counter-claim (byHomeowners
against Plaintiff)

Third-Party Complaint Against Paul
Mullins, Third-party Defendant

(by Homeowners) Without exhibits-
already on file).

Undifferentiated Motion by Homeowners

Reply of Plaintiff to Counterclaim,

Answer of Third-party Defend. Paul Mullins,
& Response of both to Defendants Motion to

Reconsider.

Reporter's Transcript of Informal
Conference of April 16, 1976.

Minute Order, entered April 16, 1976

Reply of Homeowners to Affirmative
Defenses of Plaintiff and Third-Party
Defendant Mullins

Supplemental Offer of Proof of Home-
owners Statutory Arbitration Rights
(including the June 30, 1976 Affidavit
of Paulette Downing, Court Reporter,
with the referenced Deposition, includ-
ing a Statement of Changes, signed by
Paul Mullins. However, a copy of the
March 12, 1974 Agreement, i.e. Deposi-
tion Exbibit No. 2 is enclosed’ in

this table of contents as Exhibit "k”
Item No. 1, supra, and a copy of the AAA
Construction Industry Arbitration Rules,
effective March 1, 1974, i.e. Deposition
Exhibit No. 17 is enclosed as Exhibit K,
Item No. 2, supra.

11/13/74 Letter by Thomas and Esperti

Homeowners' Motion for Designation of
Orders as an Appealable Judgment

2-10-75
6-30-76 Complete

6-30~-76 Complete

2-10-75 Deleted
2-26-76 Partial
3-22-76 Complete
3-22-76 Deleted
3-22-76 Partial

3-22-76 Partial

4-12-76 Partial

4-12-76
Deleted

Partial

4-20-76 Partial

4-30-76 Partial

6-28-76 Complete

Complete

7-12-76 Complete

ki

e A e e

Page No.
Kl.

K9

K15

Kle

K19

K22

K25

K23

K31

K32

K33

K70

K72

K1

K9

X79

X114

X116



Exhibit

APPENDIX K

TABLE OF CONTENTS FOR REFERENCED MATERIALS

APPENDIX

ngn

Item No.

g

Title

Docket
Refer.
'0383"

PART

I

PART II

Entry

Page No.

Pace Nc.

17

18

19

20

21

22

v 23

24

25

26

27

28
29

30

31

32

33

34

EEEESEN -

Memorandum Brief in Support of Home-
owners' Motion for Designation of
Orders as an Appealable Judgment

Minute Order Dated 7-23-76

Motion to Amend Pleadings by Plaintiff
and Third-Party Defendant

First Amended Complaint in Foreclosure
of Mechanics' Lien and First Amended
Reply of Plaintiff to Counterclaim,
Answer of Third-Party Defendant Paul
Mullins and Response of Both to Defend-
ant's Motion to Reconsider

Reporter's Transcript Argument on
Motion Pursuant to Rule 54 (b)

Rulings and Orders on All Pending Motions

Amendment to Homeowners' Answer and
Counterclaim and Repoy to the Amended
Pleadings of Plaintiff and Third-Party
Defendant Paul Mullins

Minutes of Pre-Trial Conference

Amendments to Minutes of Pre-~Trial
Conference

Motion for Summary Judgment with Respect
to a Certain Affirmative Defense and the
Third-Party Complaint Against Paul Mullins
Individually, and iemorandum Brief in
Support Thereof.

Affidavit of Paul Mullins Construction
Co., dated January 10, 1977 (The attached
copy of Paul Mullins' Affidavit, dated
2-6-75, and attachments thereto, C.A.
75-0203-1, are in Petitioner's Affidavit
of 8-27-75 (Original Proceeding No. 26960)

Memorandum Brief Opposing Summary Judgment
Affidavit of John H. Love

Letter from the American Arbitration
Association to Counsel for the Parties
Dated December 18, 1974.

affidavit of Mark H. Alspaugh

Minute Order Granting Plaintiff 10 Days
to File a Reply Brief to Defendant's
Memorandum Brief Opposing Summary
Judgment (No Reply Brief was Filed)

Duly Excuted "Order" initially issued by
Court upon Approval of a Certain Undertaking

"Order" Enjoining Homeowners from Recording
Duly Executed Certificate of Release of
Mechanics' Lien.

T IR TN ST e e

7-12-76

7-26-76

8-19-76

8-19-76

11-4-76

11-17-76
12-7-76

12-15-76

1-13-77

1-13-77

2-18-77

2-18-77

2-18-77

2-28-77

3-16-77

3-18-77

kii

Complete

Deleted

Deleted

Deleted

Partial

Partial

Partial

Deleted

Deleted

Complete

Deleted

Complete
Complete

Complete

Deleted

Deleted

Complete

Complete

TR L G L —— T . 4 i

K78

K80

k84

K85

K86

K92
K136

K141

K143

K145

X122

K124

K125

Ki27

- R141

K146

K149

K152

K153

Klé6l
K203

K21¢C

K212

K21¢

K220

K222

BN



APPENDIX K

TABLE OF CONTENTS FOR REFERENCED MATERIALS .
. APPENDIX  "K"

Sxhibit "K" Docket PART II

p PART I
i Refer. -
Item No. Title "038 3" Entry Page No.

Page ~oO. F
35 Motion of Plaintiff Objecting to
Provisions in Court's March 16, 1977
Order and for Allowance of Certain Costs

3-24-77 Deleted ) K223

36 Homeowners' Response to "Motion of 3-30-77 Partial K145 K228

Plaintiff Objecting to Provisions in

Court's March 16, 1977 Order and for

Allowance of Certain Costs" ,
37 Ruling on Plaintiff's Objections to 4-7-717 Complete K148 K235 i
Substitution of Security

38 Homeowners' Motion to Alter or Amend 4-18-77
Judgment or for a New Trial, April 1, 1977
Affidavit by Frank C. Olson, copy of Certi-
ficate of Release of Mechanics' Lien.
Note: The "Supporting Offer of Proof
(In Support of Oral General Offer of
Proof at 3-30-77 Hearing")is on file
with Respondent Court.

Deleted ' K237

39 Motion to Compel Recordation of 4-27-77

Certificate of Release of Mechanics'
Lien

Deleted . K261

40 Homeowners' Request for Vacation of the 4-28-77

May 3, 1977 Appearance for Setting
Scheduled by Capitol Federal Savings
and Certain Other Interim Relief

Deleted ' K253

41 Minute Order (Denying Homeowners'

Motion, filed 4-28-77) 4-28-77 Deleted K255

42 Homeowners' Motion for Temporary 5-2-77

Injunction to Preclude the
Recordation of the Certificate of
the Release of Mechanics' Lien

Deleted K256

43 Notice Of Hearing {(For May 19, 1977) 5-4-77 Deleted K261
(1/2 hour)

44 Amended Notice of Hearing

5-9-77 Complete K150 K262
(For May 19, 1977) (1/2 Hour)

45 Stipulation and MOtion to Dismiss and 3-16-76

Complete K151 . K263
Discharge Mechanics' Lien.
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