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IN THE SUPREME COURT OF THE STATE OF COLORADO

No.

MARK H. ALSPAUGH AND )
JUANITA S. ALSPAUGH, )

)
Petitioners, )

)vs. )
)

THE DISTRICT COURT IN AND FOR THE COUNTY )
OF BOULDER, HONORABLE WILLIAM D. NEIGHBORS, )
Judge, PAUL MULLINS, d/b/a PAUL MULLINS )
CONSTRUCTION CO., PAUL MULLINS CONSTRUCTION )
CO., A Colorado Corporation, )

)
Respondents. )

BRIEF IN SUPPORT 

OF

PETITION FOR WRIT 

OF

PROHIBITION

COME NOW the Petitioners, Mark H. and Juanita S. Alspaugh, by 

and through their attorney, John H. Love, and hereby submits this "BRIEF 

IN SUPPORT OF PETITION FOR WRIT OF PROHIBITION."

I. STATEMENT OF ISSUES

A. ISSUE NO. 1: Are the Petitioners entitled in advance of any

trial to a final determination of jurisdictional issues present in Civil 

Action No. 75-0383-1:

(1) Where the asserted jurisdiction of the Respondent Court and 

Judge over the subject matter of the dispute is at most provisional and may 

be a nullity since it is dependent upon Respondent's position that the 

Homeowners have waived their arbitration rights, which the Homeowners 

dispute, and which issue the Supreme Court has recognized as not having been 

decided with finality, and

(2) Either directly from the Supreme Court in this Original 

Proceeding under C.A.R. Rule No. 21 or, alternatively, by appellate review 

under C.A.R. Rule No. 1 (a) (1) and (3).

B. ISSUE NO. 2: Do the actions of the Respondent Court and Judge,
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which constitute state action:

(1) Deprive the Homeowners of their property without due 

process of the law and without the equal protection of the law, contrary 

to the Fourteenth Amendment to the Constitution of the United States and

Sections 3, 6, and 25 of Article II of the Constitution of the State of 

Colorado, and

(2) Further deprive them of their property by unilaterally 

modifying a contractual Undertaking submitted under the provisions of 1973

C.R.S., Sections 38-22-131, 132, without their consent and without giving 

them the opportunity to be fully heard, and also applying such statutory 

provisions so as to impair the Homeowners' rights under contract, contrary

j to the provisions of Article I, Section 10, Clause 1 of the Constitution of 

the United States, and

(3) Thereby further entitle the Petitioners, in advance of ,any 

trial, to relief, either directly from the Supreme Court in this Original 

Proceeding under C.A.R. Rule No. 21, or alternatively, by appellate re

view under C.A.R. Rule No. 1 (a) (1) and (3).

j II. STATEMENT OF FACTS

A. BACKGROUND INFORMATION GENERALLY PRESENT IN
ORIGINAL PROCEEDING NO. 26960 BEFORE THE
SUPREME COURT.

The Petitioners in this Original Proceeding have previously 

appeared before the Supreme Court in Original Proceeding No. 26960. The 

Supreme Court is requested to treat all of the documents which have been 

previously filed in Original Proceeding No. 26060, and which are listed 

in the attached Appendix K as an exhibit to this Petition and the Home

owners, accordingly, incorporate all such documents herein by reference.

This Original Proceeding is also based upon issues and matters 

now present in Civil Action No. 75-0383-1 before the Respondent Judge and 

Court. The Docket Sheets of the Respondent Court and Judge for said Civil 

i Action No. 75-0383-1 are given in the attached Appendix B, and arc
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also incorporated herein by reference. Unless otherwise indicated in 

this brief, the references to "Contractor," "Plaintiff," and "construc

tion contract, are based upon the definitions of said terms in Appendix I 

Based upon the information presented to it in the earlier 

^r-*-Sinal Proceeding 26960, this Supreme Court included the following in 

its Opinion (Alspaugh v. District Court, Appendix A)•

"On March 12, 1974, Paul Mullins Construction Co.,(here
inafter "Contractor") and Mark H. and Juanita S. Alspaugh, 
(hereinafter "Homeowners"), entered into a contract for the 
construction of a home in Boulder County. The contract con
tained an arbitration clause which reads as follows:

'Article 15 Arbitration. All claims or disputes arising 
out of this Contract or the breach thereof shall be decided 
by arbitration in accordance with the Construction Industry 
Arbitration Rules of the American Arbitration Association 
then obtaining, unless the parties mutually agree otherwise.
Notice of the demand for arbitration shall be filed in writ
ing with the other party to the Contract and with the Amer
ican Arbitration Association and shall be made within a reason
able time after the dispute has arisen.'

A dispute arose between the Contractor and the Homeowners, 
and on December 9, 1974, the Homeowners filed a demand tor 
arbitration.*** On January 3, 1975, the Contractor submitted 
himself to arbitration by filing a response. The response 
denied various allegations, and asserted a counterclaim for 
amounts owed for labor and materials. The Contractor, in 
accordance with its submission to arbitration, indicated 
its choice of arbitrators and dates for the arbitration. How
ever, the response reserved the right to arbitrate, 'only as a 
condition precedent to a possible court action.'

In late January, 1975, the Homeowners filed an action in 
the district court, alleging a wrongful attempt by the Contrac- 

! tor to avoid finality of submission to arbitration. ’ Included
with this complaint, , was a motion to compel arbitration.1 
In early February, 1975, the Contractor initiated a mechanics' 
lien foreclosure suit, naming as defendants the Homeowners,
Capitol Federal Savings (as beneficiary under a deed of trust), 
and the Public Trustee of the County of Boulder. The Homeowners 
responded with a motion to quash the summons and dismiss the fore
closure complaint with prejudice, based upon the Lheory that the 
matter should be resolved by arbitration.

***The Court,***, on August 15, 1975, issued its rulings and 
order. The Court ruled that 'the principal issue raised by all 
the motions, briefs and argument of counsel is simply whether the 
contractor can be compelled to participate in the arbitration pro
ceedings . '

The Court held that the Contractor had asserted a mechanics' 
lien against the Homeowners, which mechanics' lien was not waived 
by the construction contract and which could be enforced only 
through judicial proceedings.

The Court further stated:
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'/W/^en the parties each filed their respective law 
suits they revoked their agreement to arbitrate by im
plication. The filing of an action in court based on 
the same cause of action as the arbitration submission
revokes by implication the agreement to arbitrate.***' (Emphasis added)

***The encyclopedia citations are not very supportive of a 
ruling based on revocation. We conclude that while the trial 
court was referring to revocation, under the wording of Gillette 
v. Brookhart. which it cited, it really meant that by filing the 
law suits the parties waived their agreement to arbitrate. We 
treat the order before us as the ruling that there were waivers.

***The Homeowners filed a petition for writ of prohibition in 
this court, and a rule to show cause was issued. The Homeowners 
claim that the trial court exceeded its jurisdiction in not com
pelling arbitration and, further, that the court would be exceed
ing its jurisdiction in the mechanics' lien case, since according 
to the Homeowners, the Contractor had waived his mechanics' lien 
rights by reason of the arbitration provision of the contract.
The Homeowners also ask for reinstatement of the case they filed 
in district court.

***Right or wrong, the trial court has ruled that the parties 
have waived their rights to arbitration. It cannot be denied that 
the court had jurisdiction to pass on the question of waiver. If 
it is right in this ruling, it has jurisdiction to proceed. This 
is not a proper case for this court to inject itself at this 
juncture into the ruling on waiver. If, in fact, the district 
court erred, the error may be corrected on appeal.***"

B. SUBSEQUENT ADMISSIONS BY THE CONTRACTOR NOT 
PREVIOUSLY DISCLOSED TO THE SUPREME COURT 
AND AS SUCH ADMISSIONS RELATE TO THE ARBI
TRATION PROVISIONS OF THE CONSTRUCTION CON
TRACT.

The deposition of Paul Mullins was taken on May 13, 14, and 15, 

1976. Paul Mullins testified that he signed the agreement and acknowledged 

that the construction agreement included the AAA Constructioh Industry 

Arbitration Rules, effective March 1, 1974. Based upon these admissions, 

the Homeowners submitted a "SUPPLEMENTAL OFFER OF PROOF OF HOMEOWNERS' 

STATUTORY ARRTTRATTON RIGHTS" to the Respondent Court on June 30, 1976 

(Appendix K ), which includes copies of several exhibits. In said Offer of 

Proof, the Homeowners showed that Paul Mullins had testified, in part, as 

follows:

"Q. Mr. Mullins is this Exhibit Number 17, these Construction 
Industry Rules of March 1, 1974, the rules which are referenced 
under Article 15, entitled 'arbitration'?

O H N  H. LO VE 
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A, I would say that it is.

Q. Do I understand, then, that you had agreed to be bound by 
these rules for any such dispute that may arise under the 
agreement?

MR* SILVERMAN: At what time frame? When did he agree?

ME * LOVE: At the time that you entered into the March 12,
1974 agreement.

MR. SILVERMAN: What is your answer?

A. My answer is yes."

The roiuit ruo t I on emit'met: containing the arbitration provisions

was still in effect when the dispute arose. Mr. Mullins admitted that he

authorized the law firm of Thomas and Esperti to take the following position

expressed in its letter to Mr. Alspaugh of November 13, 1974, which was

introduced as Exhibit No. 25 at Mr. Mullins' deposition:

"***Xt is our position that if the matter cannot be 
settled that it should indeed be referred to arbitra- 
t Ion, pursuant to Article 15 of tho March 12, 1974 
agreement.***"

Subsequently, the law firm mailed another letter to Mr. Alspaugh

on December 3, 1974, which was introduced as Exhibit No. 30 at Mr. Mullins'

deposition (Appendix K ), and took the following position:

"As you know, Article 15 of the Agreement provides for arbitration 
in instances such as this. The AGreement provides for arbitration 
unless the parties mutually agree otherwise.

* * *

Therefore, we would propose that the parties mutually'agree to 
waive arbitration and make use of the legal rights that are 
available to them through court litigation.

I would hope to hear from you by Monday, December 9, 1974, regard
ing this matter. If we do not hear from you or if we are not able 
to reach a resolution of the matter, please be informed that we will 
file our notice of demand for arbitration as provided in the Agree
ment on December 10, 1974."

With regard to his deposition, Exhibit No. 30, Mr. Mullins testi

fied as follows (Appendix K ):

"Q. Do I understand then that at that time you were fully in accord 
with tho position that had been expressed by Mr. Thomas of the law 
firm of Thomas and Asperte (sic) that represented, I believe, both 
you and the Plaintiff corporation?

A. That is correct, because Mr. Thomas goes on to state in this letter 
that —  I'd like to quote a portion of this letter.

Q. Okay.
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A. The last paragraph, 'I would hope to hear from you Monday, by 
Monday, December 9, 1974, regarding this matter. If we do not 
hear from you or if we are not able to reach a resolution of the 
matter, please be informed that we will file our notice of demand 
for arbitration as provided in the agreement on December 10, 1974.
Also, please be advised that we have indicated to Mullins Construc
tion that they should not cash the check which you recently sent to 
them until all the matters are resolved.'

Now, Mr, Love, I believe that that is pretty clear that we are still 
going to comply with the contract, we are going to arbitrate and that 
the contents of the previous paragraph that I read lust a few moments 
ago was merely a suggestion at that time as to a possible better so
lution. (Emphasis supplied.)

Q. I understand then you did not disagree with this statement in the 
first paragraph that says, 'The agreement provides for arbitration 
unless the parties mutually agree otherwise.'"

A. Mr. Love, I don't disagree with anything that my attorney says.

Mr. Mullins further testified, as follows (Appendix k )i

"Q. Now, Mr. Mullins, I'd like to hand you a copy of deposition 
Exhibit No. 31 and ask you to identify that.

A. I identify Exhibit Number 31 as a letter from the law firm of 
Thomas and Asperte (sic) dated December 10, 1974, to Mr. Mark Alspaugh 
and the Arbitration Association, signed by Mr. Eldon Silverman.

Q, I understand then that you had authorized Mr. Silverman to trans
mit this letter to Mr. and Mrs. Alspaugh.

A. Yes, Mr. Love, at this time I believe that Mr. Silverman had been 
assigned this case by the firm."

The Contractor's additional letter of December 10, 1974, (Appendix 

K), which was introduced at Mr. Mullins' deposition as Exhibit No. 31, 

is quoted in part as follows:

"Pursuant to Article 15 of the March 12, 1974 agreement between 
Mark H. Alspaugh, Juanita S, Alspaugh, and our client, Paul Mullins 
Construction Company, this is to give you notice of a demand for 
arbitration involving a dispute that has arisen under such agree
ment. In particular, our client, Mullins, claims that $13,776.94 
remains due and owing under such agreement."

In his appearance before the AAA of on or about January 3, 1975, 

the Contractor then took the following position:

"Statement with Regard to Section 4b of Rules

Paul Mullins Construction Company reserves its right to 
initiate an original proceeding in a Colorado Court of original 
jurisdiction in order to contest or retry any and all issues 
present in arbitration. Paul Mullins Construction Company's 
submission to arbitral ion in no wav should bo construed as a 
choice of remedies, but only as a condition procedeut to possible 
court action."



Section 46 of said Rules provides in part as follows:

"Parties to these Rules shall be deemed to have consented 
that judgment upon the award rendered by the Arbitrator (s) 
may be entered in any Federal or State Court having juris
diction thereof."

C. ACTIONS BY PETITIONERS TO SECURE THEIR STATUTORY 
ARBITRATION RIGHTS

(1) Initial Steps bv Homeowners Before Respondent Court
and Judge to Secure Arbitration Rights after Contractor's 
Appearance Before the AAA.

In the Contractor's last appearance before the AAA, the Contractor 

qualified such appearance by making a statement with regard to Section 46 

of the Rules, as noted in subsection II, B, supra. As a consequence, the 

Homeowners filed a complaint, a motion to compel arbitration, and a support

ing brief seeking to secure their statutory arbitration rights. In every 

prayer for relief in every cause of action in their complaint, the Home- 

owners expressly stated provisions demonstrating their intent to have the 

dispute resolved by arbitration. Attached to their complaint as Exhibit C 

were the above referenced AAA Rules. Civil Action No. 75-0703-1 was assigned 

to the Respondent Judge.

On or about February 6, 1975, Paul Mullins moved to dismiss O.A. 

75-0203-1 and to strike the motion for arbitration and filed an affidavit 

to which only two of the contract documents of the construction contract 

were attached. His affidavit did not identify, acknowledge, or attach 

the above referenced AAA rules, effective March 1, 1974. The Homeowners 

opposed such motions by an opposing brief in C.A. 75-0203-1 and they also 

filed an affidavit.

On February 10, 1975, Plaintiff corporation filed Civil Action 

No. 75-0383-1, a complaint in foreclosure of an asserted mechanics' lien, 

which was also assigned to the Respondent Judge. Because the Homeowners 

had already appeared before the Respondent Judge in C.A. 75-0203-1 to 

secure their enforceable statutory arbitration rights, they filed a "MOTION 

TO QUASH SUMMONS AND COMPLAINT AND TO DISMISS WITH PREJUDICE" instead of 

making an answer in C.A. No. 75-0383-1 and by the Court and thus disputed 

the subject matter jurisdiction of the claim of the Plaintiff in C.A.75-0383-1.



The Plaintiff filed a response and filed a further affidavit of 

Paul Mullins, dated March 5, 1975, which attached an additional contract 

document and also referenced the February 6, 1975 Affidavit in C.A. 75-0203-1 

but still did not identify, acknowledge, or attach the above referenced 

AAA rules. For reference to the above designated documents, which copies 

were filed with the Supreme Court, refer to the August 27, 1975 Affidavit 

of Petitioner's attorney in Original Proceeding No. 26960.

As is indicated by the August 15, 1975 Minute Order, the Respondent 

Court and Judge heard oral arguments on all pending motions in Civil Actions 

No. 75-0203-1 and 75-0383-1 on April 23, 1975.

(2) Homeowners' Previous Appearance Before the Colorado 
Supreme Court to Secure Arbitration Rights.

Following the Respondent Court and Judge's August 15, 1975 

"RULING ON ALL PENDING MOTIONS AND ORDER," the Homeowners sought n Writ 

of Prohibition in Original Proceeding No. 26960 which is summarized, supra, 

and which such petition and briefs of the Homeowners summarized the pro

cedural steps which they indicated had been taken to secure their arbitra

tion rights. In addition, several factual clarifications are set forth 

below, based upon the record in this civil action and in Original Proceeding 

No. 26960.

The early portion of the record in this civil action and in Original 

Proceeding No. 26960 indicates that the Homeowners objected to the Respondent 

Court's jurisdiction in this civil action in their "MOTIONS TO QUASH SUMMONS 

AND COMPLAINT AND TO DISMISS WITH PREJUDICE" which was filed on February 26, 

1975, Their position was maintained in oral arguments held on April 23, 1975 

before the Respondent Judge assigned to both civil actions.

oThe Supreme Court's opinion of February 23, 1976 does not reflect 

t̂hat the "American Arbitration Association Construction Industry Rules,
7 U ' ,  , . ■■■■■,. » i . i . , , ■ . ■ . . . . . .  ----.--

effective March 1, 1974" were a part of the construction contract between 

the parties.

In connection with the Homeowners' offers of proof, it is noted 

that the Homeowners' "Petition for Writ of Prohibition" in Original Proceed

ing No. 26960 included the following statement under paragraph 11 on page 3:

"(11) Notwithstanding the above referenced "ORDER" the Home-



owners contend that the Contractor waived mechanics’ lien 
rights by signing the construction contract containing the 
statutory arbitration provisions, which were still in effect 
when the dispute arose and which were made operative by the 
Homeowners' filing of a Demand for Arbitration and by the 
Contractor's entering an appearance before Lhe American 
Arbitration Association, by paying a filing fee, filing a 
response, filing a counter claim, selecting arbitrators, 
requesting subpoenas and selection dates for the proceeding.***"

(3) Homeowners' Continuing Efforts to Preserve and to Secure 
Arbitration Rights in C.A. 75-0383-1 While Proceeding 
Involuntarily.

The Homeowners proceeded in C.A. No. 75-0383-1 as indicated in 

their "MOTION FOR EXTENSION OF TIME TO FILE PLEADINGS" filed February 26,

1976, in which they stated in part as follows:

v "4.***The Defendants Alspaugh believe that they have 
no choice but to proceed with the Court proceeding in 
lieu of the arbitration proceeding at this time."

Pleadings and various other documents have been subsequently

qualified in C.A. 75-0383-1 with respect to such arbitration rights or

which reflect appropriate objections with regard to the Respondent Court's

and Judge's lack of jurisdiction over the subject matter in connection

herewith. Such documents include documents identified by the following

date entries in the Docket Sheet (Appendix B):

2/26/75, 3/22/76, 4/12/76, 4/20/76, 4/30/76, 6/30/76, 7/12/76, 7/26/76, 

8/19/76, 8/26/76, 11/2/76, 11/4/76, 11/15/76, 12/7/76, 12/14/76, 12/15/76, 

2/18/77, 2/28/77, 3/16/77, 3/18/77, 3/24/77, 3/29/77, 3/30/77, 4/7/77,4/18/77, 

4/27/77, 4/28/77, 5/2 /77.

Simultaneously, with the filing of pleadings on March 22, 1976, 

the Homeowners also filed their "MOTION TO RECONSIDER HOMEOWNERS RIGHT 

TO STATUTORY ARBITRATION" and memorandum brief, which the Court denied on 

April 16, 1976. The Court observed that Homeowners' exception to such 

ruling of waiver was well preserved and the Respondent Judge indicated 

(slightly paraphrased) that the arbitration issue was a legitimate issue 

which he had hoped that the Supreme Court would have resolved one way or 

the other. April 16, 1976 Transcript p. 15 (Appendix K) .

After taking the deposition of Paul Mullins and based upon the 

admissions as noted in paragraph (b), supra, on June 30, 1976 "SUPPLEMENTAL



OFFER OF PROOF OF HOMEOWNERS' STATUTORY ARBITRATION RIGHTS," on July 12, 

1976, the Homeowners filed their "HOMEOWNERS' MOTION FOR DESIGNATION OF 

ORDERS AS AN APPEALABLE JUDGMENT."

At the September 8, 1976 oral arguments on the motion, Mr. 

Silverman's position to the Respondent Court and Judge was to the effect 

that it did not matter what admissions Paul Mullins had made, and that 

no matter whether the rules of the American Arbitration Association were 

part of the contract or not, the Contractor was no longer bound by them, 

and he objected to appeal of any orders prior to trial. Reporter's Trans-
x

cript on Motion Pursuant to Rule 54 (b), p. 8-10 (Appendix K) .

The Respondent Court and Judge denied the Homeowners' motion in 

the November 4, 1976 "RULINGS AND ORDERS ON ALL PENDING MOTIONS," on the 

basis, essentially, that notwithstanding the Supreme Court's ruling in 

Original Proceeding 26960, the Respondent Court bad jurisdiction over Lbe 

subject matter, and that appellate courts look with disfavor upon piece

meal review, The Homeowners, on November 15, 1976, documented their 

assertion of preservation of statutory arbitration rights in their "EXCEP

TION TO RULING AND ORDER ON ALL PENDING MOTIONS."

On August 24, 1976, the Homeowners also objected to the Contrac

tor's amended pleadings on arbitration and jurisdictional grounds in their 

"HOMEOWNERS' RESPONSE TO MOTION TO AMEND PLEADINGS BY PLAINTIFF AND THIRD- 

PARTY DEFENDANT" which was also based upon the June 30, 1976 Supplemental 

Offer of Proof.

After the Contractor filed an additional pleading and despite 

Homeowners' objections, on November 4, 197b, the Respondent Court and 

Judge granted the Contractor's July 9, 1976 motion to amend, filed on 

August 18, 1976. Thus, the Contractor was able to add an additional 

quantum meruit cause of action and the act of God affirmative defense.

The Homeowners continued to assert arbitration rights in their 

pleading, filed November 17, 1976, in response to the Contractor's amended 

pleading.
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The Homeowners qualified their December 2, 1976 pre-trial state

ment to the effect that jurisdiction over the subject matter is contested, 

and that they have continuously maintained their right to statutory arbi

tration, pursuant to the construction contract. Following the receipt of 

the Court's "MINUTES OF PRE-TRIAL CONFERENCE," which was held on December 2, 

1976, the Homeowners filed, on December 14, 1976, a "RESPONSE TO MINUTES 

OF PRE-TRIAL CONFERENCE," in which the Homeowners documented their intent 

to fully preserve arbitration rights.

„ The Homeowners filed their "MEMORANDUM BRIEF OPPOSING SUMMARY 

JUDGMENT" and requested, after renewal of the motion to dismiss for lack 

of jurisdiction over the subject matter, a one (1) day evidentiary hear

ing. The Contractor did not file a reply brief, and no ruling by the 

Respondent Court and Judge has been received on the Contractor's motions 

for summary Judgment, although, on March 10, 19//, In connection with a 

hearing on a later motion, the Court effectively denied the Homeowners' 

request for an evidentiary hearing.

Subsequent to the procuring of the certified copy of the res

pondent Court's "Docket Sheet," reflecting entries through April 28, 1977 

(Appendix B), several actions involving motions have occurred in the Trial 

Court. Such actions are either reflected in a supplemental certified copy 

of Docket Sheet entries through May 10, 1977, or may be reflected in copies 

of documents attached to the Affidavit of Petitioner's attorney (Exhibit K) .

D. MOST RECENT EVENTS RELATIVE TO A CERTAIN UNDERTAKING

On March 16, 1977, Capitol Federal Savings and Loan Association 

of Denver, Transamerica Title Insurance Company, and the Homeowners, 

compromised and settled all motions, claims, counter-claims, cross-claims, 

and third-party claims between the parties, based upon an Undertaking of 

substituted security tendered to the Court on March 16, 1977, and which 

consisted of a Stipulation, an Order prepared for the Court's signature, 

a $20,668.41 check payable to the Clerk of the District Court, and a 

similarly prepared Certificate of Release of Mechanics' Lien, all of which 

are included as Exhibits in Appendix K. (with the exception of the check)

-11-
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The Court approved the Under taking on March I fa, 1977, ami the 

Order was entered on that date in the Docket Sheet. An attested true 

of the duly executed Certificate of Release of Mechanics' Lien was mailed 

to the Homeowners. However, prior to the recording of such certificate of 

release by any person and at the instance of the Plaintiff, who was not a 

party to the Undertaking, the Court orally and by Minute Order, on March 18, 

1977, enjoined the Homeowners from recording the Release, pending a hearing 

on the matter.

The Plaintiff objected to the language of the Undertaking, which

had been expressly conditioned to the effect that nothing contained therein

was in any way to constitute a waiver of any rights the Homeowners may have

to arbitration of their dispute nor to prejudice any other matters or issues

raised by their pleadings and that the Court was to enter an order in

accordance with the following:

"That all funds so placed in the registry of the Court shall 
be placed in a regular passcard account with Capitol Pederal 
Savings at the regular interest rate. Where the same shall be 
held as security and if the lien claimant shall be finally 
adjudged to be entitled to recover upon the claim upon which 
his lien is based, then such funds shall be paid out in accor
dance with such orders as may hereafter be entered by any 
court having jurisdiction thereof, pursuant to the above referenced 
statutory provisions." (emphasis added)

The Order first approved and issued by the Respondent Court and

Judge on March 16, 1977 contained language identical to the above language. 

However, after the Plaintiff raised objections to the jurisdictional language 

of the Undertaking, and proposed modification of such language, a hearing 

was scheduled. The Homeowners served a subpoena on Paul Mullins for purposes 

of obtaining testimony in connection with the jurisdictional issues. At the 

March 30, 1977 Hearing, the Respondent Court and Judge took the position that 

jurisdictional issues would not be heard and denied the Homeowners' requested

evidentiary hearing. Upon Plaintiff's oral motion, the subpoena was quashed 

and the Homeowners were ordered to serve no further subpoenas on t lie toutim tot

without the Courts' prior approval.

On April 7, 1977, the Court issued its "RULING ON PLAINTIFF'S

OBJECTIONS TO SUBSTITUTION OF SECURITY," a copy of which is included as an

- 12-



exhibit in Appendix K. As noted therein, the Court modified the-juris

dictional language of its earlier approved order, which is emphasized in 

the preceeding quotation by inserting the following language immediately 

following the phrase "then such funds."

"or a portion thereof, shall be paid out upon order of this
Court to satisfy any judgment obtained by the Plaintiff."

The Homeowners objected to the Court's modification of the Order 

as set forth in the "HOMEOWNERS' MOTION TO ALTER OR AMEND JUDGMENT OR FOR 

A NEW TRIAL," filed April 18, 1977. The objection also provided a support

ing Offer of Proof, the Affidavit of Frank C. Olson, dated April 1, 1977, 

and other exhibits, all of which are also attached hereto as exhibits in 

Appendix K. With its Motion, the Homeowners returned the certified copy 

of the Certificate of Release to the Respondent Court, declining to re

cord such document under the circumstances, and which was entered on the 

Docket Sheet on April 18, 1977.

However, Capitol Federal Savings, after having been dismissed 

with prejudice in the Court's March 16, 1977 "ORDER," which effect was 

not modified in the Courts' April 7, 1977 Ruling, filed a "MOTION TO COMPEL 

RECORDATION OF CERTIFICATE OF RELEASE OF MECHANICS' LIEN (Appendix K) on 

April 27, 1977. The Homeowners then filed on April 28, 1977 a preliminary 

response (Appendix K) . Therein they requested a ion (10) day period in 

order to appropriately respond to said motion and to be able to file any 

further application which would then appear to be appropriate. Their motion 

was denied. They then filed an accelerated motion entitled "HOMEOWNERS'

MOTION FOR TEMPORARY INJUNCTION TO PRECLUDE THE RECORDATION OF THE CERTIFICATE 

OF THE RELEASE OF MECHANICS' LIEN" to be simultaneously set.

After the Respondent Court's May 4, 1977 "NOTICE OF HEARING" was 

received (Appendix K), which contained reference to "Pending Motions" for 

the scheduled period, the Homeowners requested confirmation of the scope 

of said hearing since they had not been given to understand that the Court 

intended to include the Contractor's motion (s) for summary judgment, filed 

on January 13, 1977, and the Homeowners' Motion to Alter or Amend Judgment 

or for a New Trial. Clarification by the Court was timely made by the



"AMENDED NOTICE OF HEARING," dated May 9, 1977 (Appendix K) . It is 

contemplated that any further actions by the Respondent Court and Judge 

while this Court is deliberating the. merits of this Petition could either 

be reflected by the Respondent Court's Answer to this Petition should this 

Court issue a "Rule to Show Cause" or, in the event that any orders by 

the Respondent Court and Judge be deemed to affect the underlying grounds 

°f this Petition, the undersigned would so advise this Court.

III. SUMMARY OF ARGUMENT

v. Before summarizing the factors which support the present 

application of the Homeowners for the extraordinary writ of prohibition, 

several comments are made with regard to the Supreme Court's February 23, 

1975 opinion which reflected the basis upon which the rule was discharged 

in their previous application.

Assuming for purposes of argument and without conceding the 

matter, the Supreme Court was correct in concluding that the previous 

application only involved error, the Homeowners contend that the subse- 

j quent deposition admissions of Paul Mullins provide a factual basis which 

! justify their present application in advance of the scheduled trial, 

i Therefore, based upon sucli assumption, it would follow that

any major deviation of evidence which would substantially affect the 

i Respondent's position, upon which the Supreme Court relied, especially 

with regard to raising a clear question of law as to the validity of the 

full scope of all of the arbitration provisions of the contract, could 

affect the prior opinion discharging the rule and therefore result in 

the rule being made absolute in this Original Proceeding, 

j Such admitted facts clearly portray the full scope of the arbi-

: tration provisions in the construction contract and, thus, can be determined 

as a clear question of law as to the validity ol both (a) the American 

Arbitration Associations' Construction Industry Arbitration Rules, effective 

j March 1, 1974, and which were then obtaining under the agreement, and 

(b) Article 15 of the contract document entitled "Agreement" which was
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executed on March 12, 1974. Such admitted facts also amply acknowledge

the Contractor's participation before the American Arbitration Association 

(AAA Case No. 71 .10 0090 74). Such part ic ip.-ii Inn with < hr' now admitted 

full knowledge, consent, and authorization of the Contractor of the actions 

taken by the Contractor's attorneys in first filing an unqualified demand 

for arbitration with the AAA and in then filing a qualified response (In

cluding a counterclaim to the Homeowners' demand for arbitration. The 

Contractor's qualification of the Contractor's Response resulted in Original 

Proceeding No. 26960.

The effect of the deposition admissions have been tendered to the

Respondent Court as an offer of proof which, as nearly as we can determine, 

has been ignored and disregarded by the Respondent Court, even though 

the Homeowners' assertion of lack of jurisdiction over the subject matter 

has been renewed several times. Such admissions reinforce the position which 

the Homeowners had actually taken before the Supreme Court in Original 

Proceeding No. 26960, which was based upon the AAA rules, effective March 1, 

1974, as being the rules then obtaining.

In addition, such admissions are materially inconsistent with and 

contradict the position of the Respondents in Original Proceeding No,

26960, whose position also seriously misquoted the Homeowners' position before 

the Supreme Court. Such misquotation appears to have effectively reformed the 

Homeowners' position because of the Supreme Court's apparent reliance upon 

several statements in the Respondent's Answer and Brief in addition to the 

Respondent Court's prior August 15, 1975 ruling. It thus appears to the 

Homeowners that the Supreme Court then concluded that the Respondent Court, 

which had not acknowledged that the referenced AAA rules were a part of the 

arbitration provisions of the construction contract, had jurisdiction to 

pass on the question of waiver.

The facts established since the rule was discharged in Original 

Proceeding No. 26960 indicate that there is a more important underlying



HN h . l o v e
A T T O R N E Y

30U LD E R
O LO RADO

matter involving the va'lidity of all of the arbitration provisions of 

the construction contract than the issue of waiver, which this Court pre

viously stated could be corrected on appeal if the District Court erred.

We submit that the AAA rules, effective March 1, 1974, which 

were then obtaining when the construction contract was executed, and which 

were still in effect when the dispute arose, were a valid portion of the 

contractual terms of the construction agreement. There is, accordingly 

presented, a clear question of law as to the validity of Article 15 of 

the Agreement, together with the above referenced AAA rules as constitu

ting the entire arbitration provisions of the construction contract.

Such question of law is independent of the issue of waiver, 

and decisions of the Supreme Court indicate to the Homeowners that the 

Supreme Court is not bound by any ruling of the Respondent Court as to 

a question of law which is presented as to the construction of the complete 

terms of a contract which, in this case, involves a construction of the 

legal effect of the complete arbitration provisions, including the AAA 

rules. This question is particularly significant in this case because the 

question of whether or not the Respondent Court and Judge has jurisdic

tion over the subject matter depends upon the legal effect of such AAA 

rules and particularly Section 46 of said rules, which was the subject 

of the Homeowners' briefs in Original Proceeding No. 26960, as constitu

ting an enforceable statutory arbitration agreement rather than a common- 

law arbitration agreement. Since, based upon the third paragraph of 

Section 46 of such rules, the parties have consented that judgment upon 

the Arbitrator (s) award is enterable in any federal or state court having 

jurisdiction, then it logically follows that there can be no retrial to 

the Court and that the Contractor's qualification of the response and 

counterclaim filed with the AAA after filing an unqualified demand for ar

bitration is contractually unjustified. The Contractor's qualification 

was a breach of contract which entitled the Homeowners to endeavor to secure 

an advance judicial determination of the enforceability of any such award 

(Appendix J). The other facts as to the Contractor's participation before'

-16-



the AAA are similarly admitted. There now appears to be no unclear 

questions of fact having legal significance which would be determinative 

of jurisdiction and we believe that the Supreme Court can fully determine 

jurisdiction in this Original Proceeding before trial, or can make such 

rulings as will alternatively enable such jurisdiction to be made before 

trial under C.A.R. Rule No. 1. The Respondent Conn lms denied the 

Homeowners an evidentiary hearing on the jurisdictional issue, and has 

refused to designate an order under Rule 54 (b) , C.R.C.P. The Record 

also clearly shows that the Respondent Court has not disagreed with the 

Supreme Court's construction of the Trial Court's ruling of revocation 

as being a ruling of waiver.

The Homeowners contend that knowledge of the actual jurisdictional 

facts by the Respondent Court involves a responsibility to exercise a 

sound reasonable and legal discretion to determine jurisdiction, based 

upon such facts, especially where such facts (a) are inconsistent 11 h 

both the previous findings and position of the Respondent Court and the 

position of the Respondent Contractor, and (b) reinforce the Homeowners' 

actual position in Original Proceeding No. 26960. The failure of the 

Respondent Court on several occasions to consider and to make corrective 

findings and rulings upon several applications by the Homeowners, therefore, 

constitutes an excessive abuse of discretion and shows that the Respondent 

Court and Judge are proceeding in Civil Action No. 75-0383-1 in excess of 

their jurisdiction over the subject matter. Proper findings, as a matter 

of law, should establish that C.A. 75-0383-1 is a nullity.

The seriousness of such actions by the Respondent Court has been 

compounded and is believed to have caused further complications with regard 

to the Court's unilateral modification of the provisions of the stipulation 

of March 16, 1977, involving substituted security for the Plaintiff's 

lien. The Court's modification was made wiLhout Iho Homeowners' consent, 

and has resulted in the effective impoundment of the $20,668.41 of funds 

placed by the Homeowners with the Court because they were then placed
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in the position of either (a) being compelled to waive their preserved 

arbitration and jurisdictional rights if they recorded the Certificate of 

Release of Mechanics Lien which had been signed by the Clerk of the Respondent 

on or about March 16, 1977, or (b) being placed In a position of be

ing subject to actions by Capitol Federal Savings and Transamerica Title 

Insurance Company by virtue of not recording such release which possibly 

could affect the compromise and settlement by the Homeowners with such 

parties.

Therefore, the Homeowners have returned an attested true copy of 

the certificate of release to the custody of the Court, and have taken the 

position that it is necessary to finally determine the jurisdictional 

issue before trial. However, Capitol has applied to the Respondent Court 

to compel recordation whLeh is the subject of a separate abbreviated 

hearing, scheduled at 10:00 a.m. on May 19, 1977, in which the jurisdic

tional issue will not be resolved. The Homeowners believe that there is a 

substantial likelihood that the Respondent Court will, in some way, direct 

some person to record such certificate of release or an attested true copy, 

notwithstanding Homeowners' motion for a temporary injunction to preclude 

its recordation, pending a final jurisdictional determination. The ul

timate consequences of recordation over the Homeowners' objections are 

presently not known. However, any such recordation by direction of the 

Respondent Court would not negate the need for a final appellate ruling 

on the underlying jurisdictional issue before trial.

Other important technical considerations are set forth in the 

several sections of argument including the rationale for their conclusions 

that they have been denied and will continue to be denied their property 

without due process of law, without equal protection of the law, and 

contrary to the prohibition against the impairment of obligations of 

contract.
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IV. ARGUMENT

(A) ISSUE NO. 1:

THE PETITIONERS ARE ENTITLED TO SECURE 
THEIR STATUTORY ARBITRATION RIGHTS TO BE 
HEARD IN AN ARBITRATION PROCEEDING BEFORE 
THE AMERICAN ARBITRATION ASSOCIATION WITH
OUT BEING SUBJECTED TO A TRIAL IN CIVIL 
ACTION NO. 75-0383-1 FOR THE FOLLOWING 
REASONS:

(1) The Respondent Court and Judge Have Exceeded 
Their Discretionary Powers and are Acting in 
Excess of Their Jurisdiction.

The legal issue concerning the validity of all arbitration pro

visions has arisen due to Paul Mullins' admissj^ms since the rule was 

discharged in contrast to Respondents position and limited acknowledgment 

of facts in Original Proceeding No. 26960. The repeated disregard and the 

ignoring of these significant facts constitute a clear abuse of discre

tion and results in the Respondent Court and Judge acting in excess of 

their jurisdiction, since they have no jurisdiction over the subject matter.

If, for purposes of argument only, we now conclude that the 

Respondent Court and Judge did not have actual knowledge of l he AAA rulea 

then obtaining being a part of the agreement notwithstanding said Respondents 

were represented by the Contractor's counsel in Original Proceeding No.

26960, said Respondents exceed their discretionary powers and abused 

their discretion by failing to consider, by failing to make additional 

findings, and specific rulings upon the subsequent admissions by Paul Mullins 

concerning arbitration. In addition, said Respondents further abused 

their discretion by denying the Supreme Court of a timely opportunity to 

determine before trial on appeal under C.A.R. No. 1 of the overriding legal 

question of the validity of all of the arbitration provisions of the 

construction contract, including said AAA rules.

It further appears that the abuse of discretion and acts in 

excess of said Respondents jurisdiction developed in several phases,

most notably by:



(a) Partially, by refusing to make findings or rulings 

adopting or clarifying the Supreme Court's construction of said Respondents 

ruling of revocation by implication as that of waiver. Therefore, 1L is 

concluded that said Respondents have adopted this Court's treatment of

the August 15, 1975 Order as a ruling that there were waivers.

(b) Ignoring evidentiary effects of a supplemental offer of 

proof (Appendix K, Item 14 and Items 1 and 2), based upon Paul Mullins' 

deposition testimony in May, 1976, when such admissions were presented 

to the Respondent Court for consideration with the "Motion to Designate 

Orders for Appealable Judgment, filed on July 12, 1976 (Appendix K,

Items 16, 17). In substance, the essential element of the AAA rules 

existed even though the precise theory presented in this brief as to the 

validity of the arbitration provisions of the construction contract was 

not then recognized as being independent and controlling over the question 

of waiver, which this Court had emphasized in the rule to show cause.

(c) The ignoring of such evidentiary aspects by offer of proof 

is not a proper exercise of discretion under the circumstances, since the 

Respondent Court then clearly had knowledge of the operative facts which 

were contrary to the Respondent Court's previous position to the Supreme 

Court in the Answer and Brief which did not recognize three elements of 

the Homeowners actual position before the Supreme Court.

(d) Such acts in excess of jurisdiction were further compounded 

by the Respondent Court's March 30, 1977 summary denial of evidentiary 

hearing, including the oral quashing of the subpoena duces tecum on

March 30, 1977. The Homeowners have tried to obtain an evidentiary hear

ing (i) based upon their prior request in the "MEMORANDUM BRIEF OPPOSING 

SUMMARY JUDGMENT" (Appendix K, Item 28) which has not yet been ruled upon 

to our knowledge, (ii) in the Homeowners "Response to the "MOTION OF 

PLAINTIFF OBJECTING TO PROVISIONS IN COURT'S MARCH 1.0, 197/ ORDER AND FOR 

ALLOWANCE OF CERTAIN COSTS" (Appendix K, Item 36), and (iii) in their
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"MOTION TO ALTER OR AMEND JUDGMENT OR FOR A NEW TRIAL" (Appendix K, Item 

38), Thus, it clearly appears that the Respondent Court will not allow 

evidence to be introduced at trial pertaining to the arbitrability of the 

dispute and the related jurisdictional issue.

(e) Such abuse of discretion was further compounded by the 

Respondent Court's unilaterally modifying the March 16, 1977 Stipulation 

provisions and the March 16, 1977 Order in excess of the statutory 

authority under 1973 C.R.S. i 38-22-131, and -132. The Respondent Court 

also applied such statute in a matter as to constitute impairment of the 

Homeowners' contract contrary to the law which existed when the construc

tion contract was signed on March 12, 1974

(f) The Respondent Court has also scheduled Capitol Federal 

Savings' "MOTION TO COMPEL RECORDATION OF THE CERTIFICATE OF RELEASE OF 

MECHANICS' LIEN" for a one-half hour hearing over Homeowners objections 

(Appendix K, Item 39). The Homeowners' jurisdictional rights have been 

fully preserved.

(g) It is against public policy to permit litigation to continue 

with parties who have been dismissed with prejudice, pursuant to a sti

pulated compromise and settlement under these circumstances and in a 

manner which appears to be contrary to the Rules of Civil Procedure 

insofar as Capitol Federal Savings' Motion to Record the Release of Mechanics 

Lien is concerned (Appendix K, Item 39)

Even though it was clear to the Homeowners in Original Proceed

ing No. 26960 that the AAA Rules were a part of the construction contract 

by the language in Article 15 of the March 12, 1974 Agreement to such rules 

"then obtaining" and by the specific reference to several specific 

sections of such referenced AAA rules in the Contractor's Response and 

Counter-claim before the AAA, Paul Mullins has since undisputedly admitted, 

under oath, that such rules were a part of the construction contract, and



that they were in effect when the dispute arose as is evident by the 

Statement of Facts and his referenced depositions documentation. Therefore, 

the arbitration provisions of the construction contract and the AAA rules 

(Section 46 in particular) are unambiguous. Hence, Ihe construction of 

the complete arbitration provisions of the construction contract is 

clearly an issue of law and this Court should not therefore be bound by 

the Respondent Court's August 15, 1975 findings. Merrill Lynch, Pierce, 

Fenner, and Smith, Inc, v. District Court, ___ Colo. __545 P. 2d 1035.
v

Helmericks v. Hotter 30 Colo. App. 242, 492 P. 2d 85, Hyland Hills, etc.

v. McCoy Enterprises ___ Colo. App. ___, 554 P. 2d 708. This Supreme

Court should not be bound either by such supplemental findings which appeared 

to be made in the Answer and Brief of Respondents, though opposing counsel, 

in Original Proceeding No. 26960 or by the Court's failure to make additional 

findings in the November 4, 1976 "RULINGS AND ORDERS ON ALL PENDING MOTIONS" 

with respect to the AAA rules being a part of the Agreement. This ruling 

followed Mr. Silverman's remarkable argument on September 8, .1976 to the 

effect that it made no difference whether the AAA rules were part of the 

Contract or what Mr. Mullins said. (Rule 54 (b) Transcript Appendix K,

Item 21).

Hence, based on the foregoing, the preventive and rest raining 

character of prohibition as indicated in Prinster v. District Court, 137 

Colo. 393, 325 P. 2d 938 is now appropriate because there lias been an excess 

of jurisdiction through a mistaken excercise of the Respondent Court's 

exceeding its discretion in failing to consider the damaging admissions 

of Paul Mullins and to make findings with respect thereto, including both 

the AAA rules , effective March 1, 1974, still in effect when the dispute 

arose and the actual position of the parties before the AAA tribunal.

We further contend that the extremely substantial misquotation 

of the Homeowners' actual position before this Court in Original Proceed

ing No. 26960, infra, through Mr. Silverman as Counsel for the Respondent 

Court was an act in excess of the Respondent Court's jurisdiction and



was a failure to exercise a sound, reasonable discretion where the result

was to effectively reform the Homeowners' stated position in order to more

fully assure that the Contractor would be able to secure to the Respondent

Court and Judge the jurisdiction over the subject matter in this Civil Action.

Such acts in excess of jurisdiction are also contrary to Lcunliart v. District

Court, 138 Colo. 1, 329 P. 2d 781. The extent of the misquotation can be

ascertained by the analysis which immediately follows:

The Supreme Court in Alspaugh v. District Court, supra, quoted

the Article 15 arbitration clause contained in a construction contract

document entitled "AGREEMENT" but did not cite the AAA Rules which are

also a part of the Construction Contract. It thus seems clear that the

Supreme Court relied upon the Respondents' theory of the case which makes

no mention of the contractual effect of the AAA rules. The basis for

this conclusion is the substantial adoption by the Supreme Court of the

thrust of the following statements on pages 3 and 5, respectively of the

"ANSWER AND BRIEF***" of the Respondents in Original Proceeding No. 26960:

"*** The Homeowners responded with a motion to quash summons 
and complaint and to dismiss with prejudice based upon the 
theory that the matter should properly be in arbitration, 
pursuant to Article 15 of the construction contract.***"

(emphasis supplied)

"*** in their Writ, Petitioners-Homeowners claim that the
Trial Court exceeded its jurisdiction in ruling against
arbitration in this case and further, the court would be
exceeding its jurisdiction in the mechanic's lien case
which it allowed, since according to the Petitioners-
Homeowners, the contractor had waived his mechanics'
lien rights by Article 15 of the contract. Respondents
oppose these claims by this Response and Brief, (emphasis supplied)

These quoted remarks are not supported by the record for two

reasons. First, they cite only Article 15, without reference to the AAA

Rules. Secondly, they infer that the Homeowners had claimed that the

Contractor had waived his mechanics' lien rights only by reason of signing

the "AGREEMENT" containing the Article 15 arbitration provision of the

contract. The Homeowners' documentation in Original Proceeding No. 26960

clearly shows that the Homeowners had based their contractual position

upon three additional elements as follows:



(a) The construction contract arbitration provisions 

consisted of both Article 15 and the rules then obtaining, i.e. the AAA 

rules effective March 1, 1974.

(b) All of which arbitration provisions were still in effect 

when the dispute arose, and

(c) By the conduct of the Contractor in his appearance before 

the AAA. See, for example, the Homeowner's statements in their "REPLY

TO THE ANSWER AND BRIEF OF RESPONDENTS" in paragraph (3) on page 3 and 

also in paragraphs (10) and (11) on pages 5 and 6.

It therefore appears that the Respondents, through counsel, 

unilaterally reformed the Homeowners' actual position before the Supreme 

Court to reflect a position which would not have entitled the Homeowners 

to any relief under Original Proceeding No. 26960. The statement of facts 

and exhibits identified in the appendices accompanying this brief reenforce 

and even more substantially buttress the position of the Homeowners.

Because of the third paragraph in Section 46 of the AAA rules, 

the parties agreed that judgment upon an award may be entered in any 

Federal or State Court having jurisdiction thereof and such language 

constitutes a statutory type of arbitration clause rather than a common- 

law arbitration clause, which is also governed by Rule 109, C.R.C.P.

Such procedure negutes any trial to the Court ami makeu any lieu loreelouut« 

proceeding a nullity which would result in the present jurisdiction 

asserted by the Respondent Court only temporary and provisional in nature, 

at best. The legal authorities upon which the Homeowners rely have been 

previously set forth in their briefs in Original Proceeding No. 26960. 

Waiver is a statutory arbitration doctrine and revocation by implication 

is a common law arbitration doctrine. The Respondent Court has not dis

agreed with the Supreme Court's construction of the trial court's revo

cation rulings as that of waiver. As a consequence, there should be no 

unclear questions of fact involving waiver as a matter of law because the 

Homeowners timely, clearly, and continuously have sought to secure their
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enforceable statutory arbitration rights in C.A. 75-0203-1
Rather than mere conversations as in Thomas Wells, the Homeowners'

timely and continuous attempts to secure and preserve their arbitration rights 

are documented throughout the record before the Respondent Court and Judge, 

before the Supreme Court in Original Proceeding No. 26960, and by proceeding 

in C.A. 75-0383-1 on an involuntary basis and by fully preserving the 

record with regard to such arbitration rights. In addition, they also 

later presented affirmative motions to secure arbitration rights before 

the Respondent Court and Judge on several occasions which are reflected 

in the Statement of Facts, supra.

Since the Contractor's conduct after an appearance before the AAA, 

as previously stated, was unjustified and without contractual sanction, 

there should be no unclear questions of fact as to any waiver of arbitra

tion rights by the Homeowners and the Contractor clearly waived any residual 

lien rights which otherwise would have existed after the substantial 

portion of lien rights were waived by signing checks with lien waiver 

statements. Even if the Contractor had not executed any lien waiver 

statements by signing checks, the entire amount of Iris assertnble lien 

rights would have been waived by his entering an appearance before the 

AAA by first filing a demand for arbitration that was unqualified and then 

by responding to the Homeowners'demand for arbitration with a response and 

counter-claim, etc.

The effect of the Contractor's appearance before the AAA was simply 

to fulfill his contractual arbitration obligation which resulted in a 

complete waiver of lien rights as provided by the construction contract.

The Contractor should not have the same lien retention rights as a 

Contractor who has no Article 15 Arbitration provision and no AAA rules like 

the rules in the contract between the parties.

Furthermore, a true common-law arbitration submission would require 

no qualification to reserve the right to retry any and all issue's In a 

Court of competent jurisdiction. The attempted qualification by the
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Contractor is neither authorized by the Agreement or the AAA Rules but 

it also conflicts with the provisions of Rule 109, C.R.C.P. Hence, 

dismissal should follow, based upon Wales v. State Farm Mutual Automobile

Insurance Co., ___ Colo. App. ___, 559 P. 2d 255, 6 Colorado Lawyer 288

(February 1977), and at best the waiver issue is a subsidiary issue and 

is controlled by the legal question of the validity of all of the arbi

tration provisions of the contract.

Such considerations support the jurisdictional qualification in 

the March 16, 1977 stipulation of settlement between Capitol, Trans- 

america, and the Homeowners in connection with which the statutory under

taking was placed with the Respondent Court. The Court's April 7, 1977 

unilateral modification of the accompanying order that was signed on 

March 16, 1977 also applied the recent statutory provisions providing 

for substituted security so as to impair the obligation of contract and 

the Court also exceeded the statutory authority. The full implications 

of the Court's granting of Capitol's very recent motion to compel recor

dation of the Certificate of Release of Mechanics' Lien, if granted upon 

the hearing scheduled for 1/2 hour at 10:00 a.m. on May 19, 1977 , is not 

known if the Court rules in favor of Capitol.

(2) A Recent Opinion by This Court Reinforces the
Homeowners' Rights to a Jurid ic t i onal Determin- 
ation Before Trial.

After the Respondent Paul Mullins and the associated

corporation filed two motions for summary judgment, the decision in

Thomas Wells & Assoc, v. Cardinal Properties, Inc., ___ Colo. ___, 557

P. 2d 396 was published. Unlike Alspaugh v. District Court, Appendix A,

that case was remanded for an evidentiary hearing as is illustrated by the

following statement in the opinion.

***0ur review of the record indicates that at the 
hearing on the Motion to Dismiss, counsel for the 
Plaintiff made an offer of proof regarding certain 
conversations between agents for MLd-Coutincut and 
Wells which, if fulfilled, would conceivably form 
a factual basis for a finding of waiver or estoppel."
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To more clearly illustrate why the Thomas Kells case was 

apparently remanded for a hearing on the issue of waiver, the record 

at page 12 in Thomas Wells, supra, should be examined with regard to 

the particulars of the nature of the conversations between the attorneys, 

(i.e. Mr. Shellman for the Petitioner Thomas Wells & Associates, and 

Mr. Besing for Cardinal), which formed the basis of Mr. Shellman's offer 

of proof:

"*** Secondly, if the Defendant were to assert this claim 
and adduce facts in regard to it, I believe, if the Court 

v please, that it can be demonstrated that Mr. Besing and I 
discussed whether arbitration was appropriate at the time 
and decided, generally, that it would be better to go 
ahead and proceed with suit. I’m speaking of Mr. Besing, 
Cardinal's attorney."

Also, implicit in the remand of Thomas Wells, supra, should be 

a right of an appropriate review before any trial since Thomas Wells was 

clearly remanded for an evidentiary hearing in contrast to Alspaugh v. 

District Court.

The Homeowners have requested one-day evidentiary hearings on 

several occasions, including the following referenced dates: February 18, 

1977, March 30, 1977, and April 18, 1977 (Appendix K. Items 28, 36, and 

38 respectively). Item 36 was denied by the Respondent Court on March 30, 

1977 and which was confirmed by the April 7, 1977 ruling (which effectively 

denied the request in Item 28). The Court has not yet given leave for such 

a requested evidentiary hearing or allotted an adequate time in any hear

ing subsequently scheduled, including the hearing scheduled on May 19, 1977. 

In connection with such requests, the Homeowners have again renewed 

assertion of lack of jurisdiction over the subject matter in Civil Action 

No. 75-0383-1 and are entitled to an evidentiary hearing before trial, 

based on Thomas Wells, supra. The motions for(a)summary judgment and (b)

to alter or amend judgment or for a new trial have not yet boon ruled 

upon, as well as several other motions involving the disposition of the 

certificate of release of mechanics' lien and the substituted security.



In any event, it presently appears clear that the Homeowners 

would not receive an evidentiary hearing on the issue of waiver and 

its jurisdictional consequences either before or during trial.

The foregoing further establishes the abuse of discretion 

exercised by the Respondent Court with respect t o Its proceed tug in 

excess of its jurisdiction.

(3) The Earlier Decision of tliis Court in _A1 spau_gh
v. District Court in Original Proceeding No. 26960 
has been Independently Questioned Very Recently on 

' a Scholarly Basis.

A very recent commentary of the University of Colorado Associate 

Professor of Law, Michael J. Waggoner, setting forth an analysis of 

Alspaugh v. District Court, supra, was published in his article entitled 

"Civil Procedure," 1976 Annual Survey of Colorado Law, published by 

Continuing Legal Education in Colorado, Inc., a copy of which is attached 

as Appendix H.

Even though he poses the jurisdictional problem before trial in an 

interesting manner, I do not entirely agree with his analysis and con

clusions, primarily because of the legal effect of the admissions of 

Paul Mullins which were not fully evident in Alspaugh v. District Court.

Even though he suggests that this case might be distinguish

able with Merrill Lynch, supra, on the grounds that the Alspaugh case 

involved unclear questions of fact as to the waiver of an agreement and 

that Merrill Lynch involved clear questions of law, as to the validity 

of an agreement, we submit that the arbitration rights Involved a 

determination as to the validity of the arbitration provisions of the 

agreement and in the AAA rules incorporated by reference which were in 

effect when the dispute arose.

Paul Mullins' deposition admissions clearly enables this con-
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elusion to be derived, especially since there now appears to be no doubt 

that the Respondent Court has not disagreed with the Supreme Court ’s 

treatment of the revocation ruling as that of waiver. To assure that
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there is no doubt on this point, it is shown that following the discharge 

of the rule, the Homeowners requested clarification in their "MOTION 

TO RECONSIDER HOMEOWNERS' RIGHT TO STATUTORY ARBITRATION" and in the 

associated brief. The Court's oral denial of this motion on April 16, 

1976 (Reporter's Transcript Informal Conference p. 3,4), and the written 

order of that date, reflects that the motion was summarily denied without 

any explanation or clarification of the modification of this Court's 

ruling of August 15, 1975 by the Colorado Supreme Court. A summary 

analysis of our understanding of the nature and effect of the Colorado 

Supreme Court's holding in Alspaugh v. District Court in this regard 

is also set forth on pages 27 and 28 of the "MEMORANDUM BRIEF OPPOSING 

SUMMARY JUDGMENT," a copy of which is attached to the affidavit of the 

undersigned attorney for Petitioners.

(4) Past Decisions of this Court Indicates That 
There is a Basis Through This Original Pro
ceeding for Direction of a Statutory Arbitra
tion Proceeding Without a Trial.

The Homeowners have elected to file this "Petition for Writ of 

Prohibition" directly with the Supreme Court for a determinat ion of 

jurisdiction including matters raised in the first Writ of Prohibition 

with the belief that the Supreme Court should make a determination as 

to jurisdiction in connection with 1973 C.R.S., Section 13-4-110(3).

With regard to the foregoing question raised as to the proper 

jurisdiction, i.e. in the Supreme Court or the Court of Appeals, our 

further analysis follows, which indicates that the Original Proceeding 

No. 26960 was then properly before the Supreme Court and this Original 

Proceeding is now properly before the Supreme Court. The Homeowners 

would also show by offer of proof Mr. Irvin M. Kent, 910 15th Street, 

Room 900, Denver, Colorado, would testify in Court or before arbitrators 

as to the reasonableness of the approach to arbitration and litigation, 

including utilization of C.A.R. No. 21, for purposes of supporting the 

reasonableness of attorney's fees, which the Homeowners have reserved
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the right to reassert. Mr. Kent had previously lectured on the subject 

of 'Original Writs, Appellate Rule 21, in conjunction with Continuing 

Legal Education in Colorado, Inc.'s April 10, 1976 program, entitled 

"Colorado Civil Procedure: Extraordinary Writs and Injunctive Relief."

Since the Supreme Court in Thomas Wells indicated that conver

sations between counsel could conceivably result in waiver or estoppel, 

it would follow that actions of a party would have a greater effect in 

establishing a factual basis for a finding of waiver or estoppel.

This conclusion is borne out by Merrill Lynch, Pierce, Fenner, & Smith,, Inc.

v. District Court, ___ Colo.___, 545 P. 2d 1035. In that case, and even

though there was no evidentiary record, the Supreme Courl did not agree 

tha*t Merrill Lynch waived its right of arbitration in that it failed 

to institute the arbitration proceedings in a timely manner, waiting 

until Bryant filed his complaint in District (hurt. Since Bryant was 

in the position of claimant in the dispute, the Supreme Court stated 

that he must make the demand in the proper forum, and the rule was made 

absolute with directions to dismiss the complaint or stay proceedings 

pending completion of arbitration, whichever may be appropriate. In the 

instant case, the question of waiver is presented in slightly different 

form than in Merrill Lynch, supra.

The parties' mutual agreement to have all claims or disputes 

arising out of the contract or breach thereof according to the AAA's 

Construction Industry Rules then obtaining, i.e. those effective March 1, 

1974, and which were still in effect under the construction contract 

when the dispute arose, could be appropriately also referred to, in 

Associate Professor Waggoner's words, supra, as a mutual renunciation 

of the jurisdiction of the Courts, which would seem to be as enforce

able and reviewable as a consent to jurisdiction. The Homeowners' 

timely and continuous efforts to secure enforceable statutory arbitration 

rights, coupled with the Contractor's conduct, supra, pursuant to the 

complete arbitration provisions of the construction contract, should be
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given just as much consideration is this Original Proceeding as was the

statement in Merril1, Lynch. supra, which reads as follows:

"***FUrther, prior to the filing of the suit and during 
correspondence concerning settlement, Merrill Lynch called 
Bryant's attention to the arbitration requirement."

The foregoing analysis of the instant case, together with a more

detailed analysis involving equal protection, infra, indicates that there

was no circumstances comparable to the offer of proof in Thomas Wells,

supra, which would form the basis of any waiver of the Homeowners'

arbitration rights.

The Homeowners allege that the Respondent Court and 

Judge's findings, rulings, and orders with respect to arbitration in these 

proceedings and the .jurisdictional issue before the Court are either 

manifestly erroneous or are actuated by prejudice against a statutory 

arbitration proceeding before the American Arbitration Association. 

Therefore, there is a basis for said findings, rulings, and orders to be 

disturbed on review on the basis of Western Motors v. Carlson, 138 Colo. 

404, 418, 335 P. 2d 272, 279. Furthermore, there should be no conclusive 

presumption in favor of such findings, rulings, and orders on documentary 

evidence alone since said Respondents denied the Homeowners their requested 

evidentiary hearing and precluded the Caveators from tendering further 

evidence by quashing the subpoena duces tecum. Since Che due process 

analysis under ISSUE NO. 2 infra, shows that the Respondent Court and 

Judge should not be able to substitute their judgment for that of the 

arbitrator(s), it would logically follow that the Supreme Court of 

Colorado could immediately direct arbitration, since there are specified 

grounds of a limited nature for review of an arbitration award under Rule 

109, C.R.C.P.

The Homeowners submit that the better view, based on Merrill 

Lynch,supra, would be for the Supreme Court to retain jurisdiction and 

to resolve the jurisdictional issue directly on the basis that the 

documentation presented in this Original Proceeding provides a sufficient 

factual basis.
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Even though the Supreme Court previously determined that only 

error was involved, the foregoing analysis shows that there is such a 

substantial abuse of discretion resulting in an excess of jurisdiction 

being exercised by the Respondent Court, that the prior decision should 

be reconsidered, based upon the admissions of Paul Mullins.

(5) A Possible Appeal Alternative Before Trial Would
Require This Court's Directions Concerning Appeal- 
able Orders and Certification Under Rule 54 (b) ,
C.R.C.P.

«. With regard to any possible alternative to C.A.R. No. 21 

by an appeal in advance of trial under C.A.R. No. 1, based upon any 

of the Trial Court's Orders up to and including the present time, the 

Homeowners would show that they previously attempted to obtain a C.R.C.P. 

Rule 54 (b) designation for the Trial Court's April 16, 1976 denial 

of their motion to reconsider arbitration.

Since the Homeowners' Rule 54 (b) motion was predicated upon 

their June 30, 1976 "SUPPLEMENTAL OFFER OF PROOF OF HOMEOWNER"S STATUTORY 

ARBITRATION RIGHTS," and since the Trial Court, on November 4, 1976, would 

not clarify its prior findings and rulings, based upon the evidence 

shown to the Court by offer of proof (Exhibit K, Item 22), it appears that 

the Trial Court misconceived the force and effect of such evidence 

and/or is prejudiced against the Homeowners' statutory arbitration rights, 

Western Motors v. Carlson, and Stephenson v. Stephenson, 134 Colo 96,

299 P. 2d 1095.

The Homeowners believe that it would require an order of this 

Court directing the Trial Court to find and determine that there is no 

just reason for delay, to direct the entry of a final judgment for an 

order or orders subject to Rule 54 (b), including pending motions not 

yet ruled upon, and to further stay proceedings pending the final out

come of the case. However, it is not known when the Respondent Court 

will rule upon the Contractor's motion for Summary Judgment (Appendix K, 

Item 26), or the Homeowners' Motion to Alter or Amend Judgment or for
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a New Trial (Appendix K, Item 38) , and it does not appear that the 

Respondent Court would designate any Order pursuant to Rule 54 (b) 

because the jurisdictional issue involving the enforceability of the 

arbitration rights of the Homeowners underlies each of the motions 

and any existing or pending order by the Respondent Court.

Even if the Supreme Court exercised its supervisory powers to 

direct the Respondent Court to make an appropriate Rule 54 (b) certifi

cation for all such orders as is appropriate for review and which, 

directly or indirectly, involve the jurisdictional issue, and directed 

that this Original Proceeding be transferred to the Court of Appeals 

under 1973 C.R.S., § 13-4-110(3), it would appear that such procedure 

may be unnecessarily complicated and lengthy, and involve collateral 

matters which may be possible to avoid by a direct resolution of the 

fundamental issue of jurisdiction, based upon the question of law 

concerning the validity of all of the arbitration provisions of the 

construction contract, based upon cases previously cited.

(B) ISSUE NO. 2: THE HOMEOWNERS HAVE BEEN DEPRIVED OF THEIR
PROPERTY BY THE ACTIONS OF THE RESPONDENT 
COURT AND JUDGE FOR THE FOLLOWING REASONS:

(1) Respondents Denied Homeowners of Due 
Process of Law Rights

The constitutional due process of law rights to which the 

Homeowners are entitled under the federal and state constitutions are 

set forth in Appendix C, infra.

Throughout these proceedings, the Homeowners have timely, 

diligently, and continuously attempted to secure their arbitration rights 

of a statutory nature which would result in an award being enforceable as 

a judgment, pursuant to Rule 109, C.R.C.P. After being compelled to pro

ceed involuntarily in C.A. 75-0383-1, they have also continued to qualify 

and preserve the Record for appellate review of the underlying juris

dictional issue and the lotegolng aibltiatlon t Ighls.

The Homeowners contend that the Respondent Court treats the 

contractual agreement of the parties (including the AAA rules referenced),
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which was still in effect when the dispute arose and that said Respon

dents also treat Rule 109, C.R.C.P. as though they can be unilaterally 

disregarded by the Contractor. Yet the Contractor can procedurally assert 

claims against the Homeowners in C.A. 75-0383-1, based upon other parts 

of the construction contract. The Homeowners have been effectively left 

without a remedy with regard to any rights which they have to have the 

dispute determined by arbitration in lieu of a court trial. They believe 

that the right to make and enforce contracts is a very valuable right of 

individuals. They also believe that a Court should not transform a 

contract into a new contract by effectively rewriting the contract and 

that a valid contract should be upheld and that procedural relief com

mensurate with the substantive rights of the parties should be granted 

accordingly.

The Homeowners assert that they are entitled to have the dispute 

heard before the agreed upon arbitration body, based upon Rule 109, 

C.R.C.P. A background review of Rule 109 indicates that the provisions 

of Rule 109 in connection with arbitration proceedings should be accorded 

greater respect in the judicial process considering the principle that, 

in construing a document, courts must enforce the document as written, 

and are not at liberty to rewrite the contract for the parties. Yamin v. 

Levine, 120 Colo. 35, 206 P. 2d 596, Helmericks v. Hotter, supra, and 

Hyland Hills etc, v. McCoy, Inc.,supra.

Rule 109, C.R.C.P., was included in the Rules of Civil Procedure 

that were adopted by the Supreme Court of Colorado, en banc, January 6, 

1941 (see Order, page 616, Book 34, Records in the Office of the Clerk of 

the Court) which were to take effect on April 6, 1941. Hence, the trans- 

ferral of the code provisions and legislature policy to the Colorado 

Supreme Court of such code sections under the Rules of Civil Procedure 

was effected in order that procedure and the placement might be adopted 

in Colorado, following as far as practicable, the new federal rules.
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It is also important to note that Chapter 80 of the Colorado Session 

Laws of 1939 (Appendix D) provides that the Rules shall neither abridge, 

enlarge, nor modify the substantive rights of any such litigants. Such 

act, Senate Bill No. 119, was approved February 25, 1939, and a copy of 

such act is attached hereto in Appendix No. D, Section 1 of the 1939 Act 

now set forth in 1973 C.R.S., Sec. 13-2-108.

On the basis that a change from a court of law to an arbitration 

panel involves substantive law and makes a radical difference in ultimate 

result and thus substantially effects the controversy or dispute, what

ever its merits or shortcomings, the courts in Colorado may not sub

stantially affect the enforcement of the right to statutory arbitration, 

based on the agreement of the parties. The inclusion of enforceable 

statutory arbitration agreements as a part of the substantive law is 

supported by the last paragraph on page 520 of 5 Am. Jur. 2d, ARBITRATION 

AND AWARD, Section 2.

The measure of the respect that this Court has had for Rule 109, 

C.R.C.P. is reflected in a number of decisions. In addition to several 

cases we previously cited in Original Proceeding No. 26960, several 

cases are commented upon as follows with regard to enforceability of 

an award.

In People v. Crystal River Corporation, 280 P. 2d 429, 131 Colo. 

163 (1955), at page 432 of 280 P. 2d, in connection with Rule 109 (g) ,

R.C.P. Colo, (the old Code Provisions), the Court noted the following:

"The award of the arbitrators is of equal dignity with a 
judgment, and may only be reviewed for the causes set forth 
in Rule 109 (g), R.C.P., Colo."

"In Wilson v. Wilson, 18 Colo. 615, 34 P. 175, 178...
In reversing the case we said: 'In this case the district 
court went behind the award, and substituted its judgment, 
both upon the law and the facts of the case, for that of 
the arbitrators....Giving to the award the effect of a 
judgment, this action of the District Court is not sustained"
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By Rule 109(g), R.C.P., Colo., it is provided that such 
matter so arbitrated shall be held to have been adjudicated 
and settled and not open, either directly or 
indirectly for review, etc., except by impeachment for 
fraud, etc." (At page 433 of 280 P. 2d)

In addition to Wilson v. Wilson, supra, the cases of Empson 

Packing Co. v, Clawson, 95 P. 546, 547, 43 Colo. 188 and Twin Lakes Reservoir 

& Canal Co. v. Platt Rogers, 147 P. 2d 828, 112 Colo. 155, are supportive 

of the Homeowners' contentions.

In connection with statutory arbitration agreements, if a district 

court cannot substitute its judgment for that of arbitrators after an 

I arbitration proceeding is conducted and an award is made, then a fortiori, 

a district court should not be able to substitute its judgment in advance 

of an arbitration hearing or award. In addition, an arbitration award 

was upheld under Rule 109, C.R.C.P., in the case of Sisters of Mercy of 

Colorado v. Mead and Mount Construction Co.,439 P. 2d 733, 165 Colo. 447 .

An example of this Court's denial of substantial rights of the 

Homeowners is the striking of allegations concerning attorney's fees and 

mental suffering in the December 7, 1976 Order, and there is no guarantee 

that the Court will later approve a motion to amend the pretrial order 

which is yet to be prepared at the time specified by the Court, which would 

be shortly before the presently scheduled trial date. The Homeowners assert 

a right to have such issues presented to and considered by the arbitrator(s) 

based on the foregoing authorities and upon the federal and state constitu

tional provisions (Appendix C ).

With regard to the demonstrated intent of the Homeowners and 

their continuous assertion of arbitration rights, such rights have been pre

served under the principles enunciated in the following cases and the result 

of said cases:

-Hart v. Orion Insurance Co., 453 F. 2d 1358, 1360 (1958)

! Carich v. Reder A/B Nordic, 2 Cir., 3S9 F. 2d o92,o9o

Commercial Metals Co. v. International Union Marine Corp.,
294 F. Supp. 570 (1968)
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The previous analyses of the foregoing cases is set forth on pages 18 

and 19 of the Homeowners' "BRIEF IN SUPPORT OF WRIT OF PROHIBITION" in 

Proceeding 26960. The above designated actions by the 

Homeowners, as reflected by positions taken and filed with the Respondent 

Court and Judge in C.A. 75-0383-1 since February 23, 1976 should be re

garded as cumulative to the previous actions taken by the Homeowners in 

C.A. 75-0203-1, C.A. 75-0383-1, and Original Proceeding No. 26960, which 

are summarized on pages 19 through 21 of the above referenced Brief in 

Original Proceeding No. 26960. For the convenience of this Court, the 

expressions of the Homeowners' intent to arbitrate in the initial C.A.

75-0203-1 pleadings and motions and the initial C.A. 75-0383-1 motion to 

quash summons and complaint are condensed and emphasized in Appendix J 

(which includes summary background notes concerning the motions and plead- 

1 ings of the Homeowners) to clearly illustrate the extent of the Homeowner.-!'

: intent to arbitrate and their continuous assertion of such intent to arbitrate.

The purpose of Appendix J is to clearly show this Court the Home-
I
owners' actual position before the Respondent Court and Judge early in the 

proceedings in both civil actions since the counsel for the Respondents 

in Original Proceeding No. 26960 made statements, quoted supra, which had 

the effect of reforming the Homeowners' actual position before this Court 

from the standpoint of the Respondent Court and Judge. Because the mis

quotation was so substantial, the effect appears to be as though there were 

supplemental findings by the Respondent Court and Judge in their counsel's 

Answer and Brief in Original Proceeding No. 26960 upon which the Supreme 

Court appeared to rely since the Supreme Court indicated that the trial 

court had jurisdiction to pass on the question of waiver. If, in fact, 

the Homeowners' actual position before the Supreme Court was only as it 

was stated by the Respondents in the Answer and Brief, quoted supra, 

then there would have been no basis Lor the l’oLilion to have been filed 

by the Homeowners in the first place in Original Proceeding No. 269601

>h n  h  l o v e
a t t o r n e y

b o u l d e r
- O l O R a DO -37-



Therefore, the Homeowners assert that they were deprived of 

their property by denial of federal and state consitutional due process of 

law by such unilateral reformation in behalf of Che Respondents and which 

must be imputed to the Respondent Court and Judge. The additional elements 

of the Homeowners' actual position before this Court in that Original 

Proceeding generally include (a) the existence of all of the arbitration 

provisions of the construction contract (including the AAA rules then 

obtaining) which demonstrably were in effect when the dispute arose.

(b) the Contractor's conduct in his appearance before the AAA, (c) the Home- 

owners' clear demonstration of their timely application to secure enforceable 

statutory arbitration rights, based upon recognized principles of law.

(d) their continuous assertion of such rights in C.A. 75-0203-1 and C.A. 

75-0383-1 before the Respondent Court and Judge. They believe that they 

are entitled to have the Supreme Court, in another Opinion, supplement 

the findings reflected in the Opinion, dated February 23, 1976 (Appendix A) 

to correctly reflect their actual position and to also have their correct 

position stated under Note 1 thereto with regard to their demonstrated 

intent to obtain their arbitration relief by fully qualifying their plead

ings.

As a consequence of the February 23, 1976 decision by this Court 

in Alspaugh v. District Court, supra, and in addition to the foregoing, 

the Homeowners have effectively conditioned their appearance in this 

Civil Action as participating on an involuntary basis before filing any 

pleadings in this action (Appendix K, Item 4).

• The denials of the requested one (1) day evidentiary hearing

on March 30, 1977, confirmed by the April 7, 1977 ruling, deprives the 

Homeowners of their property and constitutes a denial of due process of 

law under the referenced constitutional provisions, based on Thomas Wells, 

supra, and also based on both their several offers of proof (Appendix K) and 

the circumstances of this case. The Court has still not permitted an oppor

tunity for an adequate evidentiary hearing in connection with the jnvisdic-
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tional issue in connection with other motions pending before the Court.

In connection with their full rights to be fully heard from 

the standpoint of due process of law, the Homeowners rely on fundamental 

principles of a meaningful opportunity to be heard, which includes an 

opportunity for a person to speak up in his own defense, being afforded 

an opportunity to present objections, and an effective opportunity to 

defend by confronting any adverse witnesses and presenting his own argu

ments and evidence orally. See, for example,

Fuentes v. Shevin. 407 U.S. 67, 80, 92 S.Ct. 1983, 32 L.Ed.
2d 556;

Boddie v. Connecticut, 401 U.S. 371, 377, 28 L. Ed 2d 13,
91 S. Ct. 780;

Mullane v. Central Hanover Trust Co., 339 U.S. 306, 314, 94L.
Ed. 865, 70 S. Ct. 652;

Goldberg v, Kelly, 397 U.S. 254, 260, 90 S.Ct. 1011, 25 
L. Ed. 2d 287.

In connection with Fuentes v. Shevin, supra, this Court has 

very recently upheld Fuentes v. Shevin in Valley Development, at Vail, Inc. 

v. Warder, County Eagle, Colo., 557 P. 2d 1180. Such case appears relevant 

because the District Court Judge limited the C.R.C.P. 120 hearing to the
I
question of the debtor's military status. The Colorado Supreme Court did 

not agree that the receivership hearing provided petitioners with an effec

tive opportunity to be heard on the issue of foreclosure, and, on the facts 

in that case, petitioners had no opportunity to be heard at a meaningful 

time or in a meaningful manner concerning the matters constituting the 

alleged defaults, apparently challenged, particularly as to the details of 

the accumulated indebtedness alleged to be in default. Fuentes v. Shevin,supra 

The case of Bonner v. Gorman, 213 U.S. 86, 53 L.E. 709, 29 S. Ct.
■ , V - — -  - —  ............  ■

483 previously quoted in the "BRIEF IN SUPPORT 0E THE REPLY TO THE ANSWER AND 

BRIEF OF RESPONDENTS" at pages 25 and 26, is even more pertinent today, in 

view of the due process of law principles set forth in this brief. In addition

as also therein noted at page 25, based on Shelley v. Kramer, 334 U.S. 1, 14,
i
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92 L.E. 1161, 68 S. Ct. 836 indicates that the Respondent Court and Judge 

would be responsible for state action which would deprive Homeowners 

of their constitutional rights by ignoring the several offers of proof 

and requests for evidentiary hearings before trial.

The Homeowners were further effectively deprived of their 

property by the Respondent Court and Judge's April 7, 1977 unilateral amend

ment of the paragraph relating to the custody and disposition of funds 

for the substituted security paid to the Court in the amount of $20,668.41 

and thuq_ altering the language which was set forth at the bottom of page 1 

and at the top of page 2 of the Court's March 16, 1977 "ORDER" and at the 

end of paragraph (4) on Page 1 of the March 16, 1977 "STIPULATION AND 

MOTION TO DISMISS AND DISCHARGE THE MECHANICS' LIEN." (Appendix K, Items 

33, 37, 45).

Such unilateral modification of the stipulation is believed 

to have placed the Homeowners in the uni enable position of waiving their 

preserved statutory arbitration rights by filing, or consenting to the 

filing, of the signed "CERTIFICATE OF RELEASE OF MECHANICS LIEN" with the 

Clerk and Recorder for the County of Roulder. Such modification was a 

clear abuse of discretion, especially since the Homeowners' subpoena duces 

tecum was quashed and the Homeowners were denied an evidentiary hearing 

l regarding their arbitration and jurisdictional rights. In addition, 

the substituted language in the April 7, 1977 Order could enable the Respondent 

Court to apply such substituted security to the non-lien Counts of the 

lien foreclosure complaint (No. II and No. TIT), and could preclude any 

. offset against Paul Mullins. Such action exceeds the scope of 1973 C.R.S. §

' 38-22-131(2), which does not provide that a Judge may unilaterally modify 

an Undertaking.

It would also seem that the completion of the trial proceedings 

between only the Alspaughs with the Plaintiff Corporation and Third-Party

! Defendant, Paul Mullins, DBA: Paul Mullins Construction Company and any
I
ensuing judgment, even if in favor of the Plaintiff and such Third-Party
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Defendant, would not completely determine the rights of the parties

and would further deny the Homeowners due process of law, especially

considering the provision of Section 38-22-113 (2), 1973 C.R.S., which

reads in relevant part as follows:

"(2) Judgments shall be rendered according to the rights of 
parties. The various rights of all the lien claimants and 
other parties to any such action shall he determined and In
corporated in one judgment and decree.***"

when the March 16, 1977 Stipulation has not been given effect.

Even though the Respondent Court has abused its discretion and

exceeded its jurisdiction and has denied the Homeowners of a meaningful

opportunity to be heard, based upon principles of due process of law

contrary to the federal and state constitutions (Appendix C). However,

based on the admissions of Paul Mullins, it appears that an evidentiary

hearing would not be required to establish the validity and legal effect

of the arbitration provisions still in effect when the dispute arose,

which should be paramount and controlling over the issue of waiver which

should now be a clear question of law.

(2) Respondents Denied Homeowners of the 
Equal Protection of the Law.

Generally, the Homeowners assert that the Court has not applied 

equivalent standards to the issues waiver of arbitration and lien rights 

with respect to both the Homeowners and the Contractor. In addition, 

it now clearly appears that the Court is denying the Homeowners equal 

protection under the Federal and State Constitutions (See Appendix No.

C, attached) by refusing to further consider offers of proof as to the 

Homeowners' arbitration rights prior to trial even though the Colorado 

Supreme Court has just held that a petitioner was entitled to a hearing, 

including an opportunity to present evidence to sustain a claim of waiver 

as a result of an offer of proof. Thomas Wells, supra.

The denial of an evidentiary hearing on jurisdictional facts 

before trial to the Alspaughs, landowners, is a clear denial of equal 

i protection of the law, especially when contrasted with the Colorado

Supreme Court's granting a contractor (i.e. the architect in Thomas Wells±
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supra, who sued to foreclose a mechanics' lien), a right to an evidentiary 

hearing on a question of waiver without requiring trial as a prerequisite 

to a determination of the status of arbitration rights.

The Respondent Court has applied an unequal standard of waiver, 

resulting in a further denial of the equal protection of the law, by:

(a) effectively making it possible for the Contractor to 

unilaterally, and without contractual justification, assert lien rights by:

(.i) filing the unqual ified demand for arbitration, based
upon the complete arbitration provisions of the contract, 
(ii) then breaching the construction contract by also

filing the qualified response and counter-claim to the

Homeowners' demand for arbitration,

Ciii) and then by filing a lien foreclosure complaint, 

and yet ,

(b) deny to the Homeowners the opportunity to t lien seek a 

judicial determination as to enforceable statutory arbitration rights, pursu

ant to the contract between the parties and based upon Rule 109, C.R.C.P., 

without first being compelled to go through trial in C.A. 75-0383-1.

A detailed side by side comparison of steps taken by the Contractor 

and by the Homeowners is included on pages 25 and 26 in the "MEMORANDUM 

BRIEF OPPOSING SUMMARY JUDGMENT." (Appendix K, Item 28).

A detailed analysis of the standard to be applied follows 

such comparison on pages 26 through 28, and includes such factors as intent, 

***, whether or not arbitration was continuously asserted by the Homeowners, 

and the presence of prejudice, i.e. substantial prejudice , which was 

previously analyzed on pages 17 through 21 of the "BRIEF IN SUPPORT OF 

WRIT OF PETITION" in Original Proceeding No. 26960. A detailed, numbered, 

step by step analysis of the application of the standard also is included 

therein, commencing at page 28 and ending at page 31 of said opposing brief 

(Appendix K, Item 28). In addition, such opposing brief also reflects 

in that section that the rulings of this Court and the Trial Court were 

inconsistently stated. It is further believed that the combined effect
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of the rulings of the Trial Court and this Court (including this Court's 

construction of the trial court's ruling) was quoted out of context. Since 

the standard for waiver of arbitration rights is affected by the type of 

arbitration agreement, which we assert to be of a statutory type, it is 

essential that a determination be made by this Court since the Respondent 

Court has declined to make such determination. It was simply stated that 

the Trial Court did have jurisdiction over the matter in the "RULINGS AND 

ORDERS V0N ALL PENDING MOTIONS, on November 4, 1976 (Appendix K, Item 22). 

Previously, the Respondent Court and Judge stated at an informal conference 

on April 16, 1976 that there was going to be no arbitration, period, based 

upon authority from the Supreme Court. However, based on the issue concern

ing the validity of the arbitration provisions of the construction contract

which has emerged, this conclusion should no longer be given such effect, 

based upon Helmericks v. Hotter, Hyland Hills, Yamin, and Merrill Lynch, supra.

The Homeowners submit the record, as summarized by the Statement 

of Facts, and the referenced documentation will lead the Supreme Court to

the conclusion that the Respondent Court and Judge have, in fact, applied 

an unequal standard of waiver either by act or omission, or a combination 

of both, all of which constitutes an abuse of discretion and which results 

in their acting in excess of their jurisdiction.

(3) Respondents Impaired Their Statutory Arbitration Rights 
under the Enforceable Statutory Provisions of the 
Construction Contract and Impairing Their Further 
Rights of Compromise and Settlement.

Article I, Section 10, Clause 1 of the United States Constitution

provides in part as follows:

"No state shall ***; pass any bill of attainder, ex-post 
facto law, or law impairing the obligation of contracts,***

In McCracken v. Hayward, 2 How 608, 11 L. Ed 397, it is stated, in

par as follows:

"*** xhe obligations of a contract consist in its binding 
force on the party who makes it. This depends upon the 
laws in existence when it is made. These are necessarily 
referred to in all contracts, and forming "a 'part of them 
as the measure of the obligation to perform them by the one 
party, and the right acquired by the other.*** (emphasis supplied)
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In connection with the application of the foregoing principle 

concerning impairment of contracts, the following principle in 73 Am. Jr. 

2d STIPULATIONS, Section 4, Subject Matter should be considered where it 

is stated in part:

"it may be stated as a broad general principle, subject 
to the limitations hereinafter noted, that matter rela
ting merely to the conduct of a pending proceeding or to 
the designation of the issues involved therein, which 
affects only the rights or convenience of the parties 
thereto and does not involve any interference with the 
duties and functions of the court, may bo the subject 
of a stipulation.2®"***

The following phrase of the stipulation of the parties in 

the March 16, 1977 Order, and also in the stipulation and motion of that 

date:

"*** shall be paid out in accordance with such orders as 
may hereafter be entered by any court having jurisdiction 
thereof, pursuant to the above referenced statutory provisions.

should be given effect just as much as the stipulation which was upheld in 

United States v. Harding, 491 F. 2d 697 (10th Cir., 1974), Appeal after 

remand, 507 F. 2d 294, Cert, denied 420 U.S. 997, 43 L. Ed. 2d 679,

95 S. Ct. 1437, which would result in this Court's having no subject matter 

jurisdiction to adjudiate the issues at trial. This is especially true, 

since the following statement is set forth in the March 16, 1°77 .stipulation 

between Capitol, Transamerica and the Homeowners:

"(6) That the Court shall enter an order in accordance
with the foregoing***"

and it is clear from the language of the stipulation provisions that the 

parties to the stipulation did not authorize the Court to modify the March 16, 

1977 Order. Such stipulation of the parties should be given force and effect, 

based upon the analysis in the supporting memorandum brief pertaining to 

stipulations, Capitol and Transamerica cannot stipulate in to one thing 

and later change their mind and withdraw that consent without the agreement

of the Homeowners.



The Homeowners also contend that their construction agreement 

with the Contractor, dated March 12, 1974, which was in effect when the 

I dispute arose, and which also includes the above referenced AAA rules,

would be impaired by any provision of the sections of the State of Colorado 

Revised Statutes, providing for the Court's substituting the language in 

its April 7, 1977 Ruling in lieu of the stipulated language.

In addition to consideration of principles of law applied to 

the validity of contracts, supra, the previously analyzed principles 

connected with due process of law and the equal protection of the law 

have a bearing upon the application of the principle pertaining to im

pairment of contracts. Based upon the agreement of the parties, supra, and 

based upon the enforceable character of such an arbitration award under the 

construction contract based upon Rule 109, C.R.C.P., which was founded 

by the legislature and which should be fully accorded binding effect, 

based upon the 1939 Session Laws (Appendix D) , the Homeowners are entitled 

as a matter of law to preserve their statutory arbitration and jurisdic

tional rights by qualifying language in the undertaking by which the Home-

owners have lodged $20,668.41 as substituted security for the mechanic's
i lien claim of the Plaintiff on March 16, 1977 (Appendix K, Item 3). The 

Supreme Court of Colorado reserved a ruling on the correctness of the 

Respondent Court and Judge's ruling on the issue of waiver until appeal and 

hence did not authorize the trial Court to exceed it's discretion and 

authority beyond either the February 23, 1976 Opinion discharging the 

rule to show cause or to exceed it's authority to approve a bond or 

undertaking under 1973 C.R.S., Section 38-22-131(2) by enabling the Court 

to modify a bond or undertaking, especially one which was limited to 

certain terms by stipulation.

In addition, the Homeowner's object to the reference, in the 

quoted phrase above, which includes any judgment obtained by the Plaintiff. 

This is objectionable because such language could include Counts 2 and 3 

! of the Plaintiff's complaint and would preclude the Alspaughs from off-

N H. L O V E  
VTTo R N E Y

o u l d e r
3LO R A D O
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A

setting any judgment against Paul Mullins, individually, doing business 

as Paul Mullins Construction Company.

Because of a denial of due process as to an evidentiary hearing 
%

on underlying jurisdictional issues, the Homeowners have, been denied of 

a meaningful opportunity to a due process of law hearing, based upon 

foregoing principles and, hence, the one-half hour scheduled hearing on 

May 19, 1977 on the two motions identified in the Respondent Court's 

"AMENDED NOTICE OF HEARING, dated May 9, 1977 will not remedy nor appear 

to affect the Court's April 7, 1977 ruling in terms of scope. Rather, 

the hearing would appear to only affect the timing of the recording of 

the Certificate of Release of Mechanic's Lien now in the possession of the 

Respondent Court and Judge if the Court rules in favor of Capitol.

The Respondent Court's actions herein further show an abuse of 

discretion leading to its acting in excess of its jurisdiction.

V. CONCLUSION:

It appears that the procedural problem could be most directly 

and efficiently resolved by the Supreme Court in this Original Proceeding 

by ordering that the proceedings in Civil Action No. 75-0383-1 are a 

nullity with appropriate relief as requested in the accompanying Petition 

so that the Homeowners may amend their demand for arbitration against 

Paul Mullins d/b/a Paul Mullins Construction Company, and against the now 

disclosed corporation by that name.

^espectfujly submitted,

Dated: May 1977. John H. Love, No. 2493
Attorney for the Petitioners 
250 Arapahoe, Suite 202 
Boulder, Colorado 80302 
(303) 449-6762

HN H. LO V E  
a t t o r n e y
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No. 269(>0

Mark H. Alspaugh and Juanita S. Alspaugh,
Petitioners,

v.
The District Court in and for the County of Boulder; Honorable William D. Neighbors, Judge;

Paul Mullins, d/b/a Paul Mullins Construction Co., a 
Colorado corporation; Capitol Federal Savings; and Gerald Caplan, Public Trustee for the 

, County of Boulder, State of Colorado,
Respondents.

Original proceeding. Rule discharged as improvidently granted.

John H. Love, for petitioners.
Thomas and Esperti, P.C., Eldon E. Silverman, for respondents except Capitol Federal Savings and 

the Public Trustee.

MR. JUS'l ICE GROVES delivered the opinion of the Court.
This is an original proceeding in which we issued a rule to show cause why the district court had 

not exceeded its jurisdiction in rclusing to compel arbitration according to an arbitration provision in 
a construction contract. We discharge the rule.

On March 12, 1974, Paul Mullins Construction Co., (hereinafter “ Contractor") and Mark H. and 
Juanita S. Alspaugh, (hereinafter “ Homeowners"), entered into a contract for the construction of a 
home in Boulder County. The contract contained an arbitration clause which reads as follows: 

"Article 15 Arbitration. All claims or disputes arising out of this Contract or the breach thereof 
shall be decided by arbitration in accordance with the Construction Industry Arbitration Rules 
of the American Arbitration Association then obtaining unless the parties mutually agree 
otherwise. Notice of the demand for arbitration shall be filed in writing with the other party to 
the Contract and with'the American Arbitration Association and shall be made within a 
reasonable time after the dispute has arisen."
A dispute arose between the Contractor and the Homeowners, and on December 9, | l)74, the 

Homeowners filed a demand for arbitration. The demand was on a stumluid form of the American 
Arbitration Association which, with added claims for relief, was filed with the Association. On 
January 3, 1975, the Contractor submitted himself to arbitration by filing a response. The response 
denied various allegations, and asserted a counterclaim for amounts owed for labor and materials. 
The Contractor, in accordance with its submission to arbitration, indicated its choice of arbitrators 
and dates for the arbitration. However, the response reserved the right to arbitrate, "only as a 
condition precedent to a possible court action."

In late January, 1975, the Homeowners filed an action in the district court, alleging a wrongful 
attempt by the Contractor to avoid finality of submission to arbitration. In this action the Homeow
ners also alleged breach of contract, negligence, and attempted wrongful refoimalion of eontiact. 
Included with this complaint, which consisted of a table of contents, 48 allegations anil 18 pages, 
was a motion to compel arbitration.1 In early February, 1975, the Contractor initiated a mechanic's 
lien foreclosure suit, naming as defendants the Homeowners, Capitol Federal Savings (as ben
eficiary under a deed of trust), and the Public Trustee of the County of Boulder. The Homeow ners 
responded with a motion to quash the summons and dismiss the lorcclosure complaint with pie 
judfee, based upon the theory that the matter should be resolved by arbitration.

Both the action filed by the Homeowners and the action filed by the Contractor were assigned to 
the respondent judge. The court, without objection by either party, heard oral arguments on all 
pending motions in both cases on April 23, 1975, and on August 15, 1975, issued its rulings and 
order. The court ruled that “ the principal issue raised by all the motions, briefs and argument of 
counsel is simply whether the contractor can be compelled to participate in the arbitration proceed
ings."

The court held that the contractor had asserted a mechanic's lien against the homeowners, which 
mechanic’s lien was not waived by the construction contract and which could be enforced only 
through judicial proceedings.

The court further stated:
"fWjhcn the parties each died their respective law’suits they revoked their agreement to 
arbitrate by implication. The filing of an action in court based on the same cause ol action as 
the arbitration submission revokes by implication the agreement to arbitrate. Gillette v. 
Brookhart. 123 N.E.2d 693 (Ohio 1954); 5 Am. Jur. 2d Arbitration and Award § 46 (1962); 6 
C.J.S. Arbitration and Award § 34(c) (1937)." (Emphasis added.)

In Gillette v. Brookhart the court stated:
"[I]t is the considered opinion of the court that although the plaintiff lessee had a right to 
arbitrate and the defendant lessor had a corresponding duty, the plaintiff lessee by bringing this 
action waived such right.” (Emphasis added.)
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N o . 26 9 6 0  ( c o n t i n u e d )

The encyclopedia citations are not very supportive of a ruling based on revocation. We conclude 
that while the trial court was referring to revocation, under the wording of Gillette v. Brookhart, 
which it cited, it really meant that by filing the law suits the parties waived their agreement to 
arbitrate. Wc treat the order before us as the ruling that there were waivers.

The court further dismissed the complaint filed by the Homeowners without prejudice, ruling that 
the complaint was “ filled with legal arguments, immaterial and irrelevant matters and clearly is not 
a short and plain statement of their claim," and was thus in violation of C.R.C.P. 8(a)(2). It then 
held that the Homeowners could assert any anti all of their claims against the Contractor in the 
foreclosure action still pending.

1 he Homeowners filed a petition for writ of prohibition in this court, and a rule to show cause was 
issued. The Homeowners claim that the trial court exceeded its jurisdiction in not compelling 
arbitration, and, further, that the court would be exceeding its jurisdiction in the mechanic's lien 
case, since according to the Homeowners, the Contractor had waived his mechanic's lien rights by 
reason of the arbitration provision of the contract. The Homeowners also ask for reinstatement of the 
case they filed in district court.

A writ of prohibition under Colo. Const. Art. VI, § 3, and C.A.R, 21 is traditionally used to 
prevent an inferior judicial body from exercising a jurisdiction with which it is riot vested. Rule 
21(a) in pertinent part reads as follows:

"Relief in the nature of prohibition may be sought in the Supreme Couit where the district
court is proceeding without or in excess of its jurisdiction or where the district court has granted
or denied change of venue. . . . "

This extraordinary writ does not include the correction of error made by the trial court. Prohibition 
may not "be used to restrain a (rial court from committing error in deciding a question properly 
before it; it may not be used in lieu of a writ of error." Prinstcr v. District Court, 137 Colo. 393, 
325 P.2d 938 (1958).

Right or wrong, the trial court has tuled that the parties have waived their rights to arbitration. It 
cannot be denied that the court had jurisdiction to pass on the question of waiver. If it is right in this 
ruling, it has jurisdiction to proceed. This is not a proper case for this court to inject itself at this 
juncture into the ruling on waiver. If in fact the district court erred, the error may be corrected on 
appeal. Leonhart v. District Court, 138 Colo. 1, 329 P.2d 781 (1958).

The petitioners urge that the right to arbitrate will be lost if the trial court proceeds with the ease 
belore it, and that the unnecessary delay and expense of the trial is sufficient grounds to invoke the 
jurisdiction of this court. In Prinstcr, supra, the court stated that “ |t]he delay and expense of a trial 
may not be urged as grounds for prohibition."

The rule, having been improvidently granted, is discharged.

1. The main complaint contained seven causes of action, including the ones which were the basis 
of the original dispute. Among them were three based on negligence, and one on wrongful attempt 
to revoke arbitration. Later an amended complaint was filed containing 38 allegations. Additional 
motions were also filed to compel arbitration, to add additional parties, and to accelerate the 
proceedings.

Appendix Exhibit Notes:

(1) Reproduced from 5 Colorado Lawyet 583 (April 1976)

( 2 ) This Original Proceeding is also cited at ___ Colo.
545 P .  2d 1 0 3 5  ( 1 9 7 6 )



Action No.
DISTRICT COURT OF BOULDER COUNTY, COLORADO

Assigned to: JUDGE NEIGHBORS Re-assigned to:
TMC e. r. KOtSKtl CO., DtHVC«, COLO. Î01J84

TITLE OF CASE

PAUL MULLINS CONSTRUCTION CO.,

VS
MARK H. ALSPAUGH and JUANITA S.
,ALSPAUGH, CAPITOL FEDERAL SAVINGS, 
■and GERALD CAPLAN, PUBLIC TRUSTEE 
'FOR TIIE COUNTY OF BOULDER, STATE OF 
COLORADO.

Nature of Action: MECHANICS LIEN 
(MECH) 13,778.00

ATTORNEYS

DATE I FOR

For THOMAS and ESPERTI
Bv: Eldon E. Silverman

For JOHN II. LOVE— Dfts Alspaugh i:DAVID C. WELLS— Capitol Federal Sav. j: 
HARRY M. WILLIAMS-Co-Counsel ji

NAME

'¡Feb. 10, 
Feb.2G , 
i1 Feb. 2 7 
Mar 22, 
¡Apr 06, 
'Apr 06, 
Àug 30 , Dec 20, 
Mar 16 , 
Mar 17, 
Mar 17,

19 7 51 1975' 
,1973 1976 i 
19 761 
1976:
1976 i 
1976! 
1977! 
1977:
1977 !

Pltf 
Dft 
Df t 

Dft 
DFt 
Dft 
Dft
Dfts
Other
Other

Tx Thomas & Esperti 
John H. Love 

David C. Wells 
John H. Love 
iDavid C. Wells 
¡David C. Wells 
llohn H. Love Dennis L. Blewitt 
'Mark & Juanita Alspaugh 

Per Order jlapitol Fed. Savings 
S . Act. Opejn Capitol Fed. Savings

D. FEe & D. Fee 
D. Fee 
D Fees 
D Fee 
Refund' 
Jury Fee Jury Fee 
Deposit

Amount 
Received

2 6 .0 0 ’
12.50
25.00 

140.00
40.00

25.0025.00
20.668.41
l20.668.41

Ree.
I No.
0-6ÖÖ616334
16339
5614
5963

0019!* 2554 ¡i 
4547;

Amount 
Paid Out

2 0 . 0 0

Check i:
No. Ji

!i1400,,
•!

Mise.
Costs

20,668.41; 2064 ;i
4576

DATE PROCEEDINGS
¿Feb
¡Feb

Order
Book Paga

Feb. 
.Mar.

27.1975
3.1975

.10,1975; Complaint filed.

.26,1975: MOTION to Ouash Summons and Complaint and to Dismiss j
with Prejudice filed, by dfts Alspaugh.
j Memorandum Brief in Support of Motions to Quash Summons j
'and Complaint and to Dismiss with Prejudice filed. :
| MOTION to Accelerate Proceedings-filed. i
j Affidavit of Mark II. and Juanita S. Alspaugh filed. ;
i Certificate of Delivery and Certificate of Mailing filed.'
! Answer and Crossclaim file by Dft Capitol Federal Savings.
1 Summons filed with return of service on Gerald Caplan :
¡personally, at 1301 Spruce Street, on Feb. 7, 1975. Upon Juanita j
; S. Alspaugh, personally at 6 Bench Mark Drive, Boulder, Colo on j
¡Feb.8 , 1975 i

Affidavit of Service by Disinterested Person for Juanita 
*S. Alspaugh at 6 Bench Mark Drive, Boulder on Feb. 8 , 1975.
! Affidavit of Service by Disinterested Person for CAPITOL j
|FEDEPAL SAVINGS, by leaving with Leslie McClendore, at 2625 South ! 
¡Colorado Blvd., Denver, Colorado, Feb. 10, 1975. j
! Notice of Hearing filed for March 12, 1975, at 3:30 p.n.1 Response to Motions of Dfts Alspaugh to Quash Summons |
jand Complaint and to Dismiss with Prejudice filed. !
! Affidavit of Paul Mullins filed.
! B-l i

Mar.7,1975



75-0333-1 .Action No. PAUL MULLINS CONSTRUCTION ALSPAUGH etal,..VS..

DATE

.Mar.12,1975
PROCEEDINGS

Order
Book

T
liar. 13,19 75!
.Mar. 31
Apr
May

24
08

M.O. entered and filed. Signed Mar. 12, 1975. Hearing in 
cases 75-0203-1 and 75-0383-1 for March. 12, 1975 id Vacated.
Counsel will arrange a hearing date at a later time.

Clerk's Notice of Resetting Hearing filed forApril 23, 1975 
j at 2:30p.m.

1075; Supplement to Motion to Quash Summons and Complaint and to
Dismiss with Prejudice filed by Dfts Alspaugh.

1975! C e r t i f i c a t e  o f  Mai l ing f or  Answer and Crossclaim f i l e d .
C^i"^DJ_M4y,D7 , 1975)  .Second Supplement to Motion^-0 Quash 

¡Summons ana Conplavht  ana to Dismiss  wi tn pre j udi ce  f i l e d  by Df t s .
!A1spaugh.

Aug 15,1975!  M.O. Entered and F i l e d .  The Clerk of  the D i s t r i c t  Court i s
! ¡ d i r e c t e d  to e n t e r  judgment d i s mi s s i ng  Civi  1 Act ion No. 75-0203-1 ,

¡ w i t h o u t  p r e j u d i c e ,  t h e p a r t i e s  to pay t h e i r  own c o s t s .  Mark H. Alspaugh 
¡and J u a n i t a  S. Alspaugh are d i r e c t e d  to f i l e  an answer to the complaint  
i o f  Paul Mul l i ns  Cons t ruc t i on  Co. wi thi n 30 days from the date of  t h i s j  

order .  They may a s s e r t  t h e i r  c laims a g a i n s t  Paul Mul l ins  Construct ion  
Co. by a c o unt e r c l a i m f i l e d  at  the same t ime.  Any claims they have i 
a g a i n s t  Paul Mul l ins  i n d i v i d u a l l y  may be a s s e r t e d  by f i l i n g  a thi rd |

¡ p a r t y  compal i nt  wi t h i n  30 days from the date o f  t h i s o r d e r .  In add i t i on ,
Mark and J ua n i t a  S. Alspaugh are d i r e c t e d  'to f i l e  a reply to the cros s !  
cl ai m o f  Capi tol  Federal  Savings  wi thi n 30 days from the date of  t h i s j  
order .  No a d d i t i o n a l  f e e s  s ha l l  be charged by the Clerk of  the D i s t r i c t  
Court f or  the  f i l i n g  of  t h e s e  addi t i ona l  pl eadi ngs  in Ci v i l  a Action No.

Sep 16,1975^ 93Q3 ^ ‘original Proceeding from the Supreme Court. It is hereby j
ORDERED that a rule .to show cause issue out of this court commanding the res
pondent to answer in writing and show cause within 20 days from service 
of such rule why the relief requested in the prayer • of said petition 
shoud not be granted. It is further ORDERED that all proceedings be 

1 j stayed until further order of this court. *
"Sep 16,1975 Rule to Show Cause filed by Clerk of the Supreme Court of tl
!; j State of Colorado. : . .
'.¡Oct 01,1975 Copy of Motion for Extension of Time filed in Supreme Court,
Oct 03,1975 Original Proceeding from the Supreme Court, Respondents have

additional time, to and including Oct 06,1975 within which to file 
answer to rule to show cause..'Copy of Original Proceeding: Answer'and Brief of the Rsps 
The Honorable William D. Neighbors, Paul Mullins and Paul Mullins 

ji Construction Co. in Opposition to Petition for WRit of Prohibition.•
•Oct 24,197^ Copy of Reply ‘of the Answer and Brief of Respondents filed.
OCt 24,1975 Copy of the Table of-Contents to Brief in Support of the Reply
, .  ̂ , to the ANswer and Brief of Respondents filed. ;Nov 05,1973 Copy of Motxn on Behalf of Responsdnets, The Distirct in and for

¡the County of Boulder, The Honorable William. D. Neighbors, Judge; Paul. 
¡Mullins and Paul Millins Construction Co.; for Permission to file 
:Suoplemental Answer and Brief. |

■Oct 14,1975

Nov 14,1975
¡1

Jan 20,1976
¡PC.Feb 26,1976

F eb 26,1976 
Mar 01,197é 
■Mar 11,1976

I Plead. 
Mar 11,1976 
!| ¡rule,
war 11,1976 
.; ' that t

■it is,

Copy of Reply to the Supplemental Answer and Brief of the 
¡Respondents filed from the Supreme Court.

Copy of Notice of Change of Address of Thomas and Esperti,
filed.-.Copy of Original Proceedings from Supreme Court RE: Rule 

Discharged as Improvidentlv Granted, filed.
Motion forExtension of Time to File Pleadings filed by Dfts ¡Alspaugh 
Certificate of Mailing filed by Dfts. jLetter from John Love to JudgarNeighbors Re: Extension to !

(Dated Mar 09,1976) !
Letter from John Love to Judge Neighbors Re: Order discharging 

(Dated Mar 10,1976) !
ORIGINAL PROCEEDINGS!orrn Supreme Court: It ii; hereby ORDERED 

he rule to shaow causebherefofore issued in this action be, ¡and 
discharged as having been improvidentlv granted. By the Court :

3eb 23,1976.
O R D E R  Granting extension f°r filing pleadings entered and 

Extension of time to file pleadings granted until March 22,
;F.n Banc.

¡Mar 11,1976 
; i filed.

j 3 9 76 .
;.lar 22,1976 Motion to Reconsider Homeowners1

¡filed by Dfts and 3rd Pty Pltfs, Alspaugh.
Mar 22,1975 Memorandum Brief in Support of Motion to Reconsider Homeowners'

Right to Statutory Arbitration

ri*;ht to Statutory Arbitration filed by Alspaugh.
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75-0383-1
1 T

..Civil Action No. PAUL MULLINS CONTS.
..VS..

ALSPAUGH et al

r WEST B.3C23

DATE PR O C EED IN G S
i Order 
I Book

Mar 22,1976 Answer and Counterclaim filed by Dfts and Homeowners, Alspaugh.
Mar 22,1976 Third-Party Complaint Against Transamerica Title Ins. Co. |

i filed by Alspaugh. \
lar 22,j_976 Amendment to Third-Party Complaint Against Transamerica Title

Ins. Co. filed by Alspaugh.' i
Mar 22,1976 Third-Party Complaint Against Paul Mullins, Third-Party j

! Defendant filed by Alspaugh. j
Mar 22,1976! Answer to Crossclaim and Counterclaim filed by Dfts Alspaugh1.
Mar 22,1976: Summons filed by Dfts showing service on Beatrice Diltz, agent

for service of Process and Clerk in the Office of the Commissioner of jins. 
| for the State of Colo at 1510 Sherman St., #106, Denver, CO on Mar 22,: 
'19/6. at 12:45 pm., for 3rd Pty Dft, Transamerica Title Ins. Co. IMar 24,1976 Summons filed by Dfts showing service on Paul Mullins at j
:75i Cypress D r .,,Boulder, CO on Mar 22,1976. (Filed with Certificates |
:of Mailing) j

Mar 30,1976, Motion to Extend Time to Reply to Counterclaim filed by Dft ’r ’
:Capitol Fed Savings. j

Apr 05,1976 M.O. Entered Apr 02,1976. Teh motion of Dft Capitol to j
extend time to reply to counterclaim is granted. It is therefore ordered 
'that said Dft shall have through and including Apr 30,1976 within which 
to file its reply to the counterclaim filed by Dfts Alspaugh. I

Apr 06,1976 Motion to Dismiss Memorandum and Motion to Tax costs file !
¡by 3rd Pty Dft Transamerica Title.

Page

Apr
Apr

12,1976 
12,197!

Apr 12,1976

Apr 12,1976 
Apr 14,197 6

by Pltf 
Mullins

Undifferentiated Motion by Homeowners filed by Alspaugh. 
Motion for Withdrawal, Entry of Appearance, and Order filed
Reply of Pltf to Counterclaim, Answer of 3rd Party Dft, Pauli and Response of Both to Dfts1-Motion to Reconsider, filed by; 

Pltf Paul Mullins Construction Co. and 3rd Pty Dft Paul Mullins. j
Motion to- Accelerate Proceedings filed by Pltf P. Mullins j

Const.
Notice to Set on Apr 16,1976 at 8:45 a.m. filed by Dfts

Alspaugh
?-.prl4,1976
Apr 20,1976 ____ _____¡held Apr 16,1976 at

Certificate of Mailing filed by Dfts Alspaugh. j
M.O. Entered Apr 16,1976. Informal conference with the Court]

15 a.m! The motion of Thomas and Esperti for j 
leave to 'withdraw as counsel of record for Paul Mullins and Paul Mullins 
!Const. Co. was granted with the Court noting the entry of appearance i 
|by the Firm of Silverman and Reeves on behalf of said parties. The j 
¡motion to reconsider arbitration-filed by the Dfts and third party , ; 
iPltfs Alspaugh was denied. The Alspaughs were granted until and includ- 
jing Apr 23,1976 within which to file a brief in opposition to Trans- | 
america's motion to dismiss. Said opposition brief shall be no longer: 
;that five pages and a copy of the title insurance policy shall accompany 
said brief. The Court shall then rule on the motion to dismiss without 
;the benefit of oral arguments and the Court will not consider matters 
outside the pleadings other than the copy of the insurance policy. i 
The motion to accelerate filed by Pltf P. Mullins Const. Co and 3rd 
Pty DFt Mullins was granted and the parties were directed to have all ; 
discovery completed before the pre-trial conference which is set for 
10:00 a.m. August 31,1976. AThe motion by Dft Transamerica for costs 
pur. to Rule 11 C.R.C.P. shall be set for hearing at a later date after 
other motions now contemplated by the parties have been filed. It 
was agreed by the parties that the Alspaughs and Mullins shall a.vail i 
themselves for deposition :within ■ 30 days from the date of this order:

“  with regard to the issues between said parties. • j
Aor 23,1976 : Homeowners' Opposition Brief-to Transamerica' s Motion to ;

Dismiss Memorandum and Motion to Tax Costs filed by Homeowners (Alspaughs) 
Apr 26,1976: - Letter to the Clerk from Eldon E. Silverman re: change of

address. '
Apr 28,1976 Notice of Deposition of Dft Mark H. Alspaugh Pursuant to Rule]

. 30 to be taken May 12,1976 at 10:00 a.m. at this office John II. Love I 
I 250 Arapahoe, Suite 202, Boulder, filed by Pltf.

Apr30,1976. * Reply of Homeowners to Affirmative Defenses of Pltf and Third-
'Iay05,19 76

Party Dft Mullins filed.
Notice of Deposition 'of Pltf and.Third-Party Dft Paul Mullins

May 26,1976
iand Reouest to Produce filed, by Dfts Alspaugh 
76 “ Entry of Appearance or Harry M. WilliLiams as co-counsel of record

May 26,1976
with David C. Wells on behalf of Defendant, Capitol Federal Savings.

Motions to Strike and/or Motion for More Definite Statement
filed by Defendant Capitol Federal Saving«

May 2 6 ,1 9 7 6 Consolidated Erief in Support of Motions to Strike and 
Motion for More Definite Statement filed.
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Jun 2,19 76:
Ì

Jun 2,19 76!
Homeowners'

PR O C EED IN G S 

Combined Motion to Strike, Motion "In Limine"
I Order j 
! Book ! Page

and Objections filed by Defendants and Third-Party-Plaintiffs.
Memorandum Brief in Support of Homeowners' Combined Motion 

to Strike Motion "In Limine" and Objections filed.
Jun 07,1976 Homeowners' Opposing Brief to Dft Capitol Federal SAvings ;.

Motions to Strike and/or Motion for More Definite Statement filed by 1 
Dfts and 3PP Mark I-I. nad Juanita S. Alspaugh. ;Jun 22,1976 RULING On Transamerica Title Insurance Company's Motion j

1 ;To Dismiss. Counsel for all parties appeared for an informal conference
ion April 16,1976. ORDER: The third party complaint filed by Mark H. ;

; ¡and Juanita S. Alspaugh against Transamerica Title Ins. Co. is dismissed.
1 'The parties are directed t o 9at all remaining motions for oral argument.

One hour will be allocated for the argument.Jun 28,1976, Deposition of PAUL MULLINS taken May 13,14, & 15, 1976 placed ;
,in file.

Jun 28,1976 Objections to Ruling and Order Dismissing Homeowners' Third- ;
Party Complain Against Transamerica Title Ins. Co. filed by DFts. and ;
I3PP' s Alspaugh.. . ..... i

Jun 28,1976 Affidavit of Mark H. Alspaugh filed. ■ : . - j
Jun 2 8,1976 Certificate of mailing filed.
Jun 30,19 76, Supplemental Offer of Proof of.. Homeowners ' Statutory Arbitration

Rights filed by DFts and 3PP Alspaugh.
Jun 30,1976; Affidavit of Court Reporter filed. . . „ ’ j
:Jun 30,1976: Certificate of Mailing filed. j
Jul 07,1976 Deposition of MARK H. ALSPAUGH placed in file. j
Jul 09,1976 Entry of.Appearance by Dennis L. Blewitt as co-counsel with

John H. Love for the DFts and 3PP's Alspaugh and Mullins. I:;Jul 12,1976 Homeowners' Motion for Designation of Orders as an Appealable j
Judgment filed by Homeowners. j

Jul 12,1976: Memorandum Brief in Support of Homeowners' Motion for Designa- j
tion of Orders as an Appealable Judgment filed by.Homeowners.
Jul 12,1976j Notice to Set on Jul 19,1976 at. 8:45 a.m;. filed-by. Dfts and

'3PP' s .Alspaugh.Jul 22,1976 Letter form John H. Love to Mr. Eldon Silverman.Re: Pretrial
'conference, filed. . . . .

Jul 26,1976 Entered and filed Jul 23,1976. The pre-trial conference set
for Aug 31,1976 at 10:00 a.m. is vacated. A pre-trial conference 
will be held in this case on Oct 05,1976 at 10:00 a.m. The Court 
will hold a hearing on all pending motions on Sept 08,1976 at 1:30 

: p.m. One hour will be. allocated for the argument. Each party shall
! have 20 minutes to present arguments addressed to the motion.
Aug 19,1976; Motion to Amend Pleadings by Pltf and Third-Party Defendant
;; ¡filed.;:Agu 26,1976; Homeowners' Response to Motion to Amend Pleadings by Pltf and
I ¡Third-Party Defendant filed.
Xug 27,1976; Demand for Jury Trial filed by Dfts and 3PPs.
Aug 31,1976; Motion to Strike Demand for Jury Trial filed by Pltf. j j
Sep 07,1976; Motion to Strike Jury Demand filed by Dft Capitol Fed. Savings, j
Sep 24,1976! Request for Admissions filed by Dfts and 3PPs. j !
Oct 01,1976; Affidavit' of Mark H. Alspaugh filed. j j
Oct 01,1976! Motion for Continuance of the Commencement of the Pre-trial ! :

Conference filed by Dfts and 3PPs Alspaugh. jOct 08,1976; '..Notice of Resetting Pre-trial Conference to Dec 02,1976 at ; j
1:30 p.m. filed by Court. ! ■

Nov 04,1976! RULINGS and Oiders on All Pending; Motions entered. Hearing was ! j
held, on Sep 08,1976 at 10:00 a.m. . ORDERS: The motion.to strike the j j

.! [jury request is granted.■ The motion to amend the pleadings of Paul . ;
Mullins Construction Co. and Paul Mullins is granted and the pleadings are j 
amended to add the affirmative defense of "act of God" and a cause of action 
in quantum meruit. The Alspaughs’ request to have the Court's rulings j ; 
bn arbitration and the dismissal of Transamerica as a party defendant ; 
¡designated as a final order ..pursuant-:to Rule 54(b). CRCP is denied. The ! I
motions of Transamerica Title Ins. Co. to tax costs is denied. Capitol ■ i
federal's motion to strike the first four affirmative defenses of the ! I
Alspaughs is granted. The motion to strike the cross-claim dealing j 
with the Unfair Practices Act is denied. The motion for a more 
definite statement of the alleged violations by Capitol Federal Savings ;

: of the Unfair Practices Act is granted. The Alspaughs. are given 10 ' '■
bays from the date of this order to detail the violations they allege 
against Capitol Federal Savings. The Alspaughs' motion in .limine and . ' 
to strike is denied.
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7 5-0 3 83-1............ Civil Action No. .VS.

OUT WEST B*1923

DATE PR O C EED IN G S
Order
Book Page

Nov 05,1976 Response of Plaintiff Paul Mullins Const. Co. and Third j
j Party Dft Paul Mullins to Request for Admissions filed. ]

Novl5,1976 More Definite Statement of Homeowners filed by Dfts and 3PPs i
iAlspaugh. !

Nov 15,1976 j Exception to Ruling and Order on All Pending Motions filed by!
¡Dfts and 3PPs. i

Novl5,1976 Certificate of Mailing filed by Dfts. !
Nov 17,1976 Amendment to Homeowners' Answer'and Counterclaim and reply |

jto the Amended Pleadings of Pltf and Third-Party Dft Paul Mullins, filed.
Dec 01,1976 Reply filed by DFt Capitol Federal Savings. j
Nov 02,1976 Def. Capitol Federal" Savings and Lona's Pre-trial Statement as

to Pla's Claim and Dft Capitol's Crossclaim for Indemnity, filed with ! 
the Court. . 1

Captiol Federal Savings' Pre-trial Statement (Alspaugh INov 02,1976
C

Nov 02,1976 !
Nov 02,1976 
Dec 07,1976

Counterclaim) filed with the Court.
Preliminary Pre-trail Statement of Dfts and Third-Party ¡

Pltfs Mark H. and Juanita S. Alspaugh, filed with the Court. j
Pre-trial Statement of Pla Paul Mullins Construction Co. and! 

Third-Party Dft Paul Mullins, filed'with the Court. j.
Minutes of Pre-trial Conference held on Dec 02,1976. Within !

,35 days from the date of this order, the Alspaughs shall identify the | 
defects in their house which they claim are not in conformity with the 
jeonstruction plans and specifications, why the structure, materials orj 
¡workmanship is defective and the name or names of witnesses who will ¡ 
testify that the structure, materials'or workmanship is defective and ! 
(the costs necessary to remedy the defects. Within 35 days from the date 
of this order, the Alspaughs shall specify what specific objections they 
have to the settlement sheet prepared by the contractor at or prior to j 
the time of closing. The Alspaughs shall set forth in specific detail! 
¡the areas of disagreement they have with the contractor regarding extras 
which were to be incorporated into the home. Within 20 days after the | 
specification of the Alspaughts' claims are filed with the,Court, the j 
contracto'- shall file with the Court a response to the claims of the j. 
Alspaughs. VJithin 35 days fromthe date of this order, the contractor! 
shall specify the nature of the evidence and the names and addresses 
of witnesses to be called in support of the affirmative defense of 
■Act of God. The Alspaughs are ordered to furnish copies of all 
insurance settlement documents they executed in connection with the 
compromise of their claim against their homeowner's ins. carrier, State 
Farm Ins. Co. within 20 days fromthe date of this order. The Alspaughs 
are specifically ordered to produce copies of proof of loss claim forms,
!a copy or tne assignment ana m e  settlement contract. Tnc parties ¡ 
ordered to exchange reports of persons who will be called as expert ¡ 
¡witnesses in this case at least 60 days prior to trial. The parties | 
were directed to deliver all exhibits to be used at trial to the Court j 
at least 15 days prior to the trialdate. The Alspaughs will have 30 ¡
days from the date of the contractor's motion for summary judgment andj 
brief are filed with the Court to file a responsive brief. Counsel ' 
for the contractor was directed to prepare the pre-trial order and submit 
'it to the Court on or before June 1,1977. Trial in this actionis set i 
'on the trailing docket for the week c£July 11,1977. j

Dec 10,197 6 Letter from John H. Love to'-Eldon Silverman RE: copies of
documents, filed.

Decl5,1976 Amendments to Minutes of Pre-trial Conference, entered and
¡filed. Paragraph (1) of the stipulations is amended to reflect that 
.the parties modified the counstruction contract in several respects after 
!it was executed on March 12,1974. The section of the minutes of the i 
pre-trial conference setting forth the nature of the motions fur summary 
¡judgment v/hich will be filed by counsel for the contractor is amended ; 
to reflect that the contractor will file a motion for summary judgment! 
on the issue raised by: paragraph (4) of the Alspaughs' second affirmative 
defense. !Dec 16,1976 Response to Minutes of the Pre-trial Conference filed by Dfts.
Alspaugh. j

Dec20,1976 Demand for Jury Trial filed by DFts and 3PPs. Alspaugh. ¡^Dec22,1976¡ Request for Admissions (First Series) filed, by Captiol Fed. ;
j Savings. i

Ian 11,1977 Homeowners' Response to Certain Orders Contained in the Minutes
of the Pre-trial Conference Dated December 07,1976, filed by Dfts and 
■3PPs. - t
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tc T *  Aff T# t i v  -^fenr _ ^  . t J«n . .^77j ''^" Re ' ^ s e  ' ~f.#ltf r.
¡Act of God, filed by Pltf.

13,1977; Motion for Summary Judgment with REspect to a'certain Affirmative
'Defense and the Third Party Complaint Against Paul Mullins, Ind. and !

•, -3 Memorandum Brief in Support thereof, filed by Pltf Paul Mullins. !Affidavit of Paul MUllins Construction Co. filed. ■
14,1977’ Stipulation Extending Time to Respond to Capitol Fed. Savings j

Request for Admissions filed by Dfts and 3PPs. !
14,1977: ORDER that the provisions of the foregoing stipulation be carried
9r Q__^nto effect and such stipulatio nis approved..D,ia//| Letter from Eldon E. Silverman to John H. Love filed.

Memorandum Brief Opposing Summary Judgment filed by Dfts and

J an

Jan
Jan
Jan
Jan
Feb
Feb
Feb
Feb

Mar
Mar
Mar

Mar

18,1977!
18,1977;

3PPs.
18,1977;
23,1977;

Mar
Mar
Apr
Mar

Affidavit of John H. Love filed. . '
Affidavit of Mark H. Alspaugh filed. !

i M.O. entered and filed. Counsel for Paul Mullins Constr. Co.
and Paul Mullins is granted 10 days, from the date of this order to i 

1 r a r®Ply brief to the Dfts' Memo brief opposing summary judgment.xo,xs//; Stipulation and Motion to Dismiss and Discharge the Mechanic's ’
; Lien filed w/Court by Dfts and 3PPs Alspaugh.

16,1977; Certificate of Release of Mechanics' Lien, signed by Clerk i
iof the District Court, filed. i

16,1977: ORDER entered and filed. (See file for details). All actions!
between Dfts and 3PPs Alspaugh, Captiol Fed. Savings and 3PD Trans- i 
; america Title Ins. Co. are dismissed with prejudice, each party to pay;
; their own costs. ,

18,1977; M.jO.' entered andfiled,. The Certificate of Release of Mechanic's
■Lien signed by the Clerk of the District court on Mar.16,1977 shall ;
j not be recorded in the records of the Clerk and Recorder. : of Boulder i
Counter . pending.further order of the.Court. Counsel for Paul Mullins ;
:Constr. Co. is directed-to file his objections to. the bond on or before 
; Mar 25,1977. A hearing on the objections.will be held on Mar 30,1977 !
| at 2:30 p.m. ;

24,1977; _ ...Motion, of Pltf Objecting to Provisions in Court's March 16,
1977 Order and For Allowance of Certain Costs.filed, by Pltf. j

29,1977; Subpoena Duces Tecum filed w/service on Joseph Page at 2040- \
: 14th St. in Boulder, CO on Mar 28,1977. r . . |

29,1977; Subpoena Duces Tecum filed w/service on Paul,Mullins at 751 !
jCypress Dr. in Boulder.on Mar 28,1977 at 6:30 p.m. . ... !04,1977j Certificate of Mailing filed by John Love's office. j

30,1977’ Homeowner's Response t o ."Motion of Pltf Objection.to Provisions
in Court's March 16,1977 Order and for Allowance of Certain Costs" 
filed by the Alspaughs. !

Apr 07,1977; Ruling on Pltf's Objections to Substitution of Security enteredand filed. The Pltf's objections are overruled. The minute order of I 
Mar 18, 1977 is vacated. Re: the order of Mar 16,1977: the paragraph j 
relating to custody and disposition of the funds depsoted with the 
Clerk of the Dist. Court is amended. The motion of Mark H. and 
Juanita S. Alspaugh for an evidentiary hearing, related jurisdic
tional ruling and a vacation of the trial date is denied. Mark H. 
Alspaugh and Juanita S. Alspaugh may not cause a subpoena to be 
issued directing the appearance in Court, fora deposition or any 
other action of Paul Mulins Constr. Co., Paul Mullins or any officer 
employee or agent therof without prior court approval.

Apr 18,1977| Combined Table of Cdntents for Homeowner's. Motion to Alter
or Amend Judgment or for a NewTrial and Supporting Memorandum Brief 
filed by Homeowner' s .

Apr 18,1977! Homeowner's Motion to Alter or Amend Judgment or for a
New Trial filed. . . .»•

18,1977; . Memornadum Brief in Support of Motion to Alter or Amend
Judgment or for a New Trial filed.

18,1977! - . Certificate of Release of Mechanics' Lien (Certified Copy),
18 i9 7 7flled” Affidavit of Frank C. Olson, filed, w/service on. Paul 

' Mullins on 03-28-77 at 6:30'a.m. at 751 Cypress St.
18,1977; Supporting Offer of Proof (In Support of Oral General Offer

Apr
Apr
Apr
Apr

Apr 20,1977; 
Apr 27,1977!

of Proof at 03-30-77 Hearing). Appendix I to Homeowners Motion to 
Alter or Amend Judgment or for a New Trial, filed.

Certificate of Mailing filed by John Love.
Motion to Compel Recordation of Certificatoof Release of Lien 

:iled by Dft Capital Fed. Savings.



MULL INS..CONST R,. .VS. .AL.SP.AU.GH. 75-0383-1 .Civil Action No.

DATE PROCEEDINGS Order
Book Page

Apr 27,1977 Notice of Setting hearing on May 03,1977 at 8:30 a.m. filed by 
Oft Capital Fed. Savings.

Apr 28,1977| Homeowners' Request for Vacation' of the May 03,1977 Appearance
for Setting Scheduled by Capitol Federal Savings and Certain Other 

ji Interim Relief, filed by Alspaugh.
Apr 28,1977| Certificate of Mailing, filed by Alspaugh.
.Apr 28,1977; M.O. entered and filed. The motion of Mark H. and Juanita S.
¡i Alspaugh to vacate the May 03,1977 appearance for setting and for
|| certain other iterim relief is denied.

ii
i;

i-

ji¡Í
t;



'S
MULLIN S CONSTR. ~.......... ;.............................VS.. ..ALSPAUGH.. 75-0383-1 .Civil Action No.

D A T E PROCEEDINGS Order
Book Page

I Apr  

'Apr

¡Apr
■Apr

27.1977
28.1977

28.1977
28.1977

•May 02,1977
Î[May 02,1977
[May
¡May

02.197704.1977
Nay 09,1977

May
bay

09.1977
09.1977

Notice of Setting hearing on May 03,1977 at 8:30 a.m. filed by 
Oft Capital Fed. Savings.

Homeowners' Request for Vacation of the May 03,1977 Appearance 
for Setting Scheduled by Capitol Federal Savings and Certain Other 
interim Relief, filed by Alspaugh.

Certificate of Mailing, filed by Alspaugh.
M.O. entered and filed. The motion of Mark H. and Juanita S. 

ilspaugh to vacate the May 03,1977 appearance for setting and for 
certain other iterim relief is denied.

Homeowner's Motion for Temporary Injunction to Preclude the Re
cordation of the Certificate of the Release of Mechanics1 Lien filed., 
by Alspaughs.

Notice to Appear for Setting on May 03,1977 at 8:45 a.m. filed 
by Alspaughs.

Certificate of Mailing filed by JOhn Love.Notice of Hearing on Pending Motions (1/2 Hour Allotted) 
set for 10:00 a.m. May 19,1977, filed by Court.

Amended Notice of Hearing on Motion to Compel Recordation of 
Certificate of RElease of Mechanic's Lien and Motion for Temporary 
Injunction (1/2 hour allotted) set for 10:00 a.m. on Mah IS, 1977 
filed by Court.

Homeowners' Request for Clarification of Scope of May 19,1977 
Hearing filed by Alspaugh.Motion to Compel Dis 
and 3PD. iscovery and for Sanctions filed by Pltf

ATTEST: TRUE COPY

Clerk of Dbfricf Ccirft I
CouHer Cocnfy, Coloréelo J

Deputy
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APPENDIX C

Federal and State Constitutional Provisions

A. AMENDMENT 14, CONSTITUTION OF THE UNITED STATES:

"Section 1, Citizens of the United States

All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and 
of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or imnunities of citizens 
of the United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law: nor deny 
to any person within its jurisdiction the equal protection of the 
laws.1,1

B. ARTICLE I, SECTION 10, CLAUSE 1, CONSTITUTION OF THE UNITED STATES:

"No State shall enter into any treaty, alliance, or confederation; 
grant letters of marque and reprisal; coin money; emit bills of 
credit; make anything but gold and silver coin a tender in payment 
of debts; pass any bll.1 of attainder, ex post facto law, or law 
impairing the obligation of contracts, or grant any title of nobi
lity."2

ARTICLE II, UT.LT, OF RIGHTS, CONSTITUTION OF COLORADO:

"Section 3. Inalienable Rights

All persons have certain natural, essential and inalienable rights, 
among which may be reckoned the right of enjoying and defending 
their lives and liberties; of acquiring, possessing and protecting 
property and of seeking and obtaining their liberty and happiness."2

"Section 6. Equality of Justice

Courts of justice shall be open to every person, and a speedy 
remedy afforded for every injury to person, property or character; 
and right and justice should be administered without sale, denial 
or delay.

"Section 25. Due Process of Law

No person shall be deprived of life, liberty or property, without 
due process of law."2

JOHN H. LOVE 
a t t o r n e y

b o u l d e r
CO LO R A D O

-*-USCS, Const. Amend. 14, Sec. 1, and also p. 22, Volume 1, C.R.S. 1973

21ISCS, Constitution of the United States, Art. I, § 10, Cl. 1, and 
also P. 13 of Volume 1, C.R.S. 1973

2See p. 62, Volume 1, C.R.S. 1973

^Seo p. 66, Volume 1, C.R.S. 1973

"*See p. 164, Volume 1, C.R.S. 1973
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Ai' 1* END IX D

STATUTES (SESSION LAWS 1 9 3 9 ,  1973  

COLORADO REVISED STATUTES)

1 9 3 9  STATUTE:

2GI
r

CIVIL* niOCKDUUK [Ch. 8U

CHAPTER 80

CIVIL PROCEDURE
S U P R L 'M P  C O U R T  l ’R P S C R IU U  R U L R 3

(Scindo nui No. 111). )J y  SmatoiH <’mumliiL'B, Huawurth, Crowley, 
Consta nl liiu mu] Glllliun)

A N A C T

Siilirrmo Court 1 ’ » « T  r I l»o
Itili, ^ of 1 ‘i iR\ il u u‘ In
Civil Actions

Utili .s KHVcllvo Wlicn

Sa fot y 
l.'ln uso

H inn uonoy

A l ) T l  I PRIZING TIIIC .SUI'RPMK COURT O P  COLORADO 11V
r u l i c  t o  p r p s u r i i i u  t i i k  p r o c k d u r d  i n  ci vi l

A C T I O N S  IN C O U R T S  <,JP J t KCOKD IN COLORADO.  

l i e  Jt  I ' n a e t e d  b y  thi: ( J e n r j u t  A sue  mb]  y  i/f t h e  S t a t e  uj  Culoiudu:

RiTlinii 1 . Tim .supreme r o m l  of  the stale of  Colm.iilu 
sliall liave ( In* power to j n  e.sei ilie, by general l ilies, for tin1 
rourts  of record in tin." s la te  of Colo ratio the practice mill 
procedure  in civil arlhins  anil all forms in connection 
therewi th,  .provided,  lliat no miles shall be nnule by I be 
supr eme  court  permitt ing  or allowing trial judges  to com 
l im i t  on the eviilence g iven on llic trial. Snell rules shall 
nei ther abridge,  enlarge,  nor modify the substantive riglil' 
of ail)' lit i;'a 111s.. Snell  rules shall tahe elfect three moiillis 
l i f ter their proniiilpal ion, anil thereafter all laws ill con 
diet  I herewith shall be of  no further force nor elTeet.

.Section 2. 'The General assembly finds, determine*, 
and declares this act to be necessary- for the immediate
preservation of the public peace, health and safety.

-\
Meet ion Ik In the opinion of the general assembly mi 

emergency exists; therefore, this act shall take elfect ¡m>l 
be in force from and after its passage.

A pproved : I'V lirun ry  ‘Jó, l!k l!l.

1973 C01.Q1WK1 UllVlSED STATUTES:

13-2-108. Rules of civil procedure. The supreme court has the power to 
prescribe, by general rules, for the courts of record in the state of Colorado 
the practice and procedure in civil actions and all forms in connection there- 
with; except that no rules shall be made by the supreme court permitting 
or allowing trial judges to comment on the evidence given on the trial. Such 
rules shall neither abridge, enlarge, nor modify the substantive rights of any 
litigants. Such rules shall take effect three months after their promulgation,
and thereafter all laws in conflict therewith shall be of no further force or 
effect,

§ 37 2'8ri'e: L ' 39' P' 264' § 1; n0t CSA; CRS 53’ § 37‘2‘8; C 'R S‘ I963>
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1973 C.R.S. (continued)

13-4-110. IVh'rmuuition of jurisdiction - transfer of cases. (1) (a) When
a party in interest alleges, or the court is of the opinion, that a case before 
the court of appeals is not properly within the jurisdiction of the court of 
appeals, the court of appeals shall refer the case to the supreme court. The 
supreme court shall decide the question of jurisdiction in a summary manner, 
and its determination shall be conclusive.

(b) A party in interest shall allege that a case is not properly within the 
jurisdiction of the court of appeals by motion filed with the court of appeals 
within twenty days after the date the tecord is filed with the clerk of the 
court of appeals, failing which any objection to jurisdiction by a party in 
interest shall be waived.

(2) Any case within the jurisdiction of the court of appeals which is filed 
erroneously in the supreme court shall be transferred to the court of appeals 
by the supreme court.

(3) No case filed either in the supreme court or the court of appeals shall 
be dismissed for having been filed in the wrong court, but shall be transferred 
and considered properly filed in the court which the supreme court deter
mines has jurisdiction.

Source: L. 69, p. 267, § 1; C.R.S. 1963, § 37-21-10; L. 71, p. 372, § 1.

38-22-113. Hearing - judgment - summons. (1) The court, whenever the 
issues in such case are made up, shall advance such cause to the head of 
the docket for trial and may proceed to hear and determine said liens and 
claims or may refer the same to a referee to ascertain and report upon said 
liens and claims and the amounts justly due thereon.

(2) Judgments shall be rendered according to the rights of the parties. The 
various rights of all the lien claimants and other parties to any such action 
shall be determined and incorporated in one judgment or decree. Each party 
who establishes his claim under this article shall have judgment against the 
party personally liable to him for the full amount of his claim so established,

and shall have a lien established and determined in said decree upon the prop
erty to which his lien has attached to the extent stated in this section.

(3) Proceedings to foreclose and enforce mechanics’ liens under this arti
cle are actions in rein, and service by publication may be obtained against 
any defendant therein in a manner as provided by law, and personal judgment 
against the principal contractor or other person personally liable for the debt 
(\u which the lieu is claimed shall not be requisite to a decree of foreclosure 
in favor of a subcontractor or materialman.

Source: I.. 1899, p. 273, § 13; R. S. 08, § 4037; C. L. § 6454; CSA, C. 
101. § 27; CRS 53, § 86-3-13; C.R.S. 1963, § 86-3-13.
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1973 C.R.S. (continued)

38-22-131. Substitution of bond allowed. (1) Whenever a mechanic’s lien 
has been filed in accordance with this article, the owner, whether legal or 
beneficial, of any interest in the property subject to the lien may, at any 
time, tile with the clerk of the district court of the count)' wherein the prop
erty is situated a corporate surety bond or any other undertaking which has 
been approved by a judge of said district court.

(2) Such bond or undertaking plus costs allowed to date shall be in an 
amount equal to one and one-half times the amount of the lien plus costs 
allowed to date and shall be approved by a judge of the district court with 
which such bond is filed.

(M l hc bond or mulct taking shall be conditioned that if the lien claimant 
shall be finally adjudged to be entitled to recover upon the claim upon which 
his lien is based, the principal or his sureties shall pay to such claimant the 
amount of his judgment, together with any interest, costs, and other sums 
which such claimant would be entitled to recover upon the foreclosure of 
the lien.

Source: Added. I.. 75, p. 1425, § 5.
38-22-132. Lien to be discharged. Notwithstanding the provisions of 

section 38-22-119 upon the filing of a bond or undertaking as provided in 
section 38-22-131, the lien against the property shall be forthwith discharged 
and released in full, and the real property described in such bond or under
taking shall be released from the lien and from any action brought to 
foreclose such lien, and the bond or undertaking shall be substituted. The 
clerk of the district court with which such bond or undertaking has been filed 
shall issue a certificate of release which shall be recorded in the office of 
the clerk and recorder of the county wherein the original mechanic’s lien 
was filed, and the certificate of release shall show that the property has been 
released from the lien and from any action brought to foreclose such lien.

Source: Added. I.. 75. p. 142b. § 5.
38-22-133. Action to be brought on bond or undertaking. When a bond or 

undertaking is filed as provided in section 38-22-131, the person filing the 
original mechanic’s lien may bring an action upon the said bond or under
taking. Such action shall be commenced within the time allowed for the 
commencement of an action upon foreclosure of the lien, and the statute 
of limitations applicable to a lien foreclosure shall apply to the action upon 
the bond or under Inking as il wotdd had no bond or undertaking been filed.

Source: Added, L. 75, p. 1426, § 5.
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APPENDIX E

COLORADO APPELLATE RULES

Rule 1. Scope of Rules
^  Matters Reviewable. An appeal to the appellate court may be taken

• A final judgment of any district, superior, probate, or juvenile court 
in all actions or special proceedings whether governed by these rules or bv 
the statutes;

(-) A judgment and decree, or any portion thereof, in a proceeding con
cerning water rights; and an order refusing, granting, modifying, cancelling,

affirming or continuing in whole or in part a conditional water right, or a 
determination that reasonable diligence or progress has or has not been shown 
in an enterprise granted a conditional water right;

(3) An order granting or denying a temporary injunction;
(4) An order appointing or denying the appointment of, or sustaining or 

overruling a motion to discharge, a receiver.
(b) Limitation on Taking Appeals. The taking of appeals shall be in 

accordance with C.A.R. 4; provided that in pending cases within section (a) 
of this Rule, where the judgment sought to be reviewed became final prior 
to the effective date of this proviso, the appeal may be taken within three 
months after the entry of the judgment; and provided further that in special 
proceedings, where a different period is fixed by the applicable statute for 
the taking of an appeal, the statute shall control.

(c) Appeal Substitute for Writs of Error. Matters designated by statute to 
be reviewable by writ of error shall be reviewed on appeal as herein provided.

(d) Ground for Reversal, etc. Each party in this brief required by C.A.R. 
28 (a) shall state clearly and briefly the grounds upon which he relies in 
seeking a reversal or modification of the judgment or the correction of 
adverse findings, orders, or rulings of the trial court. He will be limited to 
the grounds so stated although the court may in its discretion notice any error 
appearing of record. When an appeal has been taken, it shall not be dismissed 
upon motion of an appellant without notice to all interested parties whose 
appearances have been entered in the appellate court, and order of the court 
permitting such dismissal; if dismissal is objected to by any such interested 
party, he may, in the court’s discretion, seek reversal, modification, or 
correction of the judgment.

(e) Review of Wafer Matters. The notice of appeal (see C.A.R. 4) for 
review of the whole or any part of a judgment and decree or order as defined 
in subsection (a) (2) of this Rule shall designate as appellant the party or 
parties filing the notice of appeal and as appellee all other parties whose rights 
may be affected by the appeal and who in the trial court entered an appear
ance, by application, protest, or in any other authorized manner. If he is 
not an appellant the division engineer shall be an appellee; provided that upon 
his application a dismissal may be entered as to him in the absence of objec
tion made by any party to the appeal within ten days from the mailing to 
such party of such application. The notice of appeal shall describe the water 
rights with sufficient particularity to apprise each appellee of the issues 
sought to be reviewed.
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Rule 21. Procedure in Original Actions 
(a) Writs Under Constitution. This Rule applies only to the original jun**

( lion of the Supreme Court to issue writs as provided in Section 3 of Article 
\'l of the Colorado Constitution as amended. (See Rule 106, C.R.C.P., for 
.•ocdi.d "" ts  in the distiiet court.) Relief in the nature of prohibition may 

1̂. Nluieht in the Supreme Court where the district court is proceeding without 
* in excess of its jurisdiction or where the district court has granted or 
denied change of venue in actions in rem or in actions where the statute 
‘r ,escribes the forum.

(b) Form Pleadings; Briefs. All petitions or motions and all briefs and 
original proceedings shall be typewritten or reproduced by any duplicating 
\r copying process which produces a clear black image on white paper, 
Joublc spaced, and on good and durable paper, 8 Vi inches by 13 inches; 
txnind at the top. Petitions, motions and briefs not in conformity herewith 
hill not be accepted by the clerk except by order of the court. (Amended 

an‘d effective July 30, 1970.)
(C) Number of Copies to be Filed and Served. Ten copies of each petition, 

motion or brief or other paper shall be filed. (Amended and effective July 
;0. 1970.)

(d) Content of Pleadings. The petition filed shall set forth the nature of 
the action or threatened action or the refusal to act by the court below or 
m the inferior tribunal; the circumstances which render it necessary or proper 
that the Supreme Court exercise its original jurisdiction, and the type of relief 
sought. When the action, threatened action or refusal to act is within the 
discretion of the district court, prohibition or mandamus shall not be a 
remedy, but the same ma\' be a ground for appeal after final judgment.

(e) Response; Opposition Briefs. The response to any order of the court 
and the opposition’s brief supporting said response shall conform to section 
lb) of this Rule. (Effective January 1, 1970.)

(f) Petition for Rehearing. In all proceedings under this Rule, where the 
Supreme Court shall have issued an order directed to the respondent to show 
cause why the relief prayed for in the petition should not be granted, and 
wlieic a decision shall have been rendered by the Court on the merits of 
the petition, a petition for rehearing may be filed in accordance with the 
provisions of C.A.R. 40. (Amended and effective February 18. 1972.)
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APPENDIX F

COLORADO RULES OF CIVIL PROCEDURE

Rule 54. Judgments; Costs
(a) Definition; Form. “Judgment” as used in these rules includes a decree 

arid order to or from which an appeal lies. A judgment shall not contain a 
recital of pleadings, the report of a master, or the record of prior proceedings.

tt>) Judgment Upon Multiple Claims or Involving Multiple Parties. When 
more than one claim for relief is presented in an action, whether as a claim, 
counterclaim, cross-claim or third-party claim, or when multiple parties are 
involved, the court may direct the entry of a final judgment as to one or 
more but fewer than all of the claims or parties only upon an express 
determination that there is no just reason for delay and upon an express direc
tion for the entry of judgment. In the absence of such determination and 
dilection, nnv older or othei foim of decision, however designated, which 
adjudicates fewer than all the claims or the rights and liabilities of fewer 
than all the parties shall not terminate the action as to any of the claims, 
or parties and the order or other form of decision is subject to revision at 
any time before the entry of judgment adjudicating all the claims and the 
rights and liabilities of all the parties.

***

Rule 109. Arbitration
(a) Controversies May Re Arbitrated. All controversies, which may be the 

subject of a civil action, may be submitted to the decision of one or more 
arbitrators, in the manner and with the effect set forth in this Rule.

(b) Articles of Agreement; Award. The parties before they make their 
submissions, shall execute a written agreement that they will submit all mat
ters, or some particular matter of difference, to the arbitrator named therein, 
and will abide the award, and that the award may be filed with the clerk 
of the district court, as a basis of a judgment, and that an execution may 
be issued for its collection.

tc) Oath of Arbitrators. Arbitrators shall not act until they subscribe to 
an oath and swear that they will well and truly try, and impartially and justly 
decide the matter in controversy, according to the best of their ability, which 
oath shall be filed with their award.

(d) Powers of Arbitrators. Arbitrators shall have power to issue subpoenas 
for witnesses, which a court of record in a proper case may aid and enforce 
by attachment, and after a trial and hearing, they shall decide the matters 
in controversy in writing. Any arbitrator may administer oaths to witnesses, 
and where there are three arbitrators, two of them may do any act which 
might be done by all.

(e) Award Filed; Judgment; Execution. The party in whose favor any 
award shall be made, may file the same with the clerk of the district court
ol the county wherein the matters were arbitrated, who shall enter a judgment 
thereon, and if such award requires the payment of money, the clerk may 
issue execution therefor.

(f) Fees of Arbitrators. Unless otherwise agreed each arbitrator shall 
receive $100.00 per day for his services, and the amount of their compen
sation shall be included in their award and in the judgment entered thereon. 
The arbitrators shall not be required to deliver their award until their compen
sation shall have been paid.

(g) Arbitrated Matters Held Adjudicated; Except for Fraud, etc. Whenever 
it shall appear in any action that the subject matter of such action, or proceed
ing, or any part thereof, or the defense thereto, or of any part thereof, has 
been submitted to and decided by arbitrators, according to the terms of this 
rule, such matter so arbitrated shall be held to have been adjudicated and 
settled, and not open, either directly or indirectly, for review; but this shall 
not be construed to prevent an adjudication by arbitrators from being 
impeached and set aside for fraud or other sufficient cause, the same as a 
judgment of a court of record, nor to prohibit relief on the ground of mistake, 
inadvertence, surprise or excusable neglect, as in case of other judgments 
orders or proceedings of the court.



APPENDIX G

MISCELLANEOUS CITATIONS

5 AM. JURS. 2d ARBITRATION AND AWARD

§ 2. Nature of rights and remedies.
The change from a court of law to an arbitration panel may make a radical 

ddlciciuc m ultimate result. 1 1ms arbitration carries no right to trial by 
jury that is guaranteed by both the federal and most state constitutions; 
arbitrators do not have the benefit of judicial instruction on the law; they 
need not give their reasons for the results; the record of their proceedings is 
not as complete as it is in a court of law; and judicial review of an award 
is more limited than judicial review of the trial.*

Though there are certain instances and certain jurisdictions where arbitra
tion may be compulsory,10 parties to an arbitration are generally those who 
have become so by virtue of a contract to arbitrate, and the submission of 
a controversy to decision by arbitration is, perforce, the agreement of the 
parties thereto to arbitrate.11 There was no common-law right of arbitration 
even though there had been a prior agreement to arbitrate; hence if a dis
pute is to be submitted for arbitration as a matter of right, it must be under 
a statute.18

Although at common law an agreement for arbitration may create sub
stantive rights between the parties, common-law arbitration is a part of the 
law of remedies, rather than of the substantive law.13 But statutes have 
changed the basic concept of arbitration. Under the statutes, arbitration 
aeicements, msicud of being revocable at will by either party, may be specif
ically enforced by either party. By this change the statutes have made 
arbitration a part of the substantive, as well as the remedial, law.14

73 AM. JUR 2d STIPULATIONS;

§ -1. Subject matter.
It may be stated as a broad general principle, subject to the limitations 

hereinafter noted, that matter ielating merely to the conduct of a pending 
proceeding or to the designation of the issues involved therein, which affects 
only the rights or convenience of the parties thereto and does not involve any 
interference with the duties and functions of the court, may be the subject of a 
stipulation.28 But, as more fully developed elsewhere, parties may not by

stipulation invest a court with jurisdiction over the subject matter of a cause 
which it would not otherwise have had.29 And clearly, the parties to an action 
may not stipulate for the determination thereof by the trial court in a manner 
contrary to the statutes or rules of court.30 It is also established that matters 
affecting the public interest cannot be made the subject of stipulations so as to 
control (lie court’s action in respect of such matters.31
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APPENDIX H

EXCERPTS FROM "CIVIL PROCEDURE"

1976 Annual Survey of Colorado 
Law, by  Michael J .  Waggoner, 
Associate Professor of Law

At Page 35:

***

In/IIfpaaghtvcDistficI Cdurf16 the Supreme Court held that the trial court, in 
'tilling that an aibitialion agreement was revoked or waived by the filing of civil 
actions by both sides, whether right or wrong, was acting within its jurisdiction, 
and that C.A.R. 21 was available only when the liial court was acting without, or in 
excess of, its jurisdiction, so dismissed the writ. The decision is questionable. 
First, the Court made no attempt to distinguish its three-weeks earlier decision in 
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. District Court76 in which under 
C.A.R. 21 it did reverse a trial court’s decision refusing to dismiss or stay pending 
arbitration. (The two cases might be distinguished on the grounds that Merrill 
Lynch involved clear questions, of law, as to the validity of an agreement, while 
Alspaugh involved unclear questions, of fact, as to the waiver of an agreement.) 
Second, an arbitration agreement may be viewed as a mutual renunciation of the 
jurisdiction of the courts, and it would seem that such an agreed renunciation of 
jurisdiction should be as enforceable and reviewable as a consent to jurisdiction, 
which was done under C.A.R. 21 in Clinic Masters, Inc. v. District Court.1'1 In 
j:'im(Lpfjhernam/_ojiiniqnsreyiewing personal jurisdiction jFiejbons under C.A.R. 
21 has the Court said, “ A court of course always has jurisdiction to determine its 
jurisdiction, so that a decisionjpnjwhether a court has jurisdiction, whether right or 
wrong, is within its jurisdiction so must be reviewed on appeal after trial and not 
underC.A.R, 2 F ” F in a i ly 'c ’R.S. 1973, § 13-22-221 would permit appeal of an 
order denying an application to compel arbitration such as was involved in this 
case. Although this provision is not directly applicable as the arbitration agreement 
was made pnot to the effective elate ptovided m C.R.S. 1973, § 13-22-222 for the 
adoption by Colorado of the Uniform Arbitration Act, it would seem that such an 
order would be appealable under C.A.R. 1(a)(3) as an order granting or denying a 
temporary injunction.7* If the order was appealable, it would seem that the 
proceeding should have been transferred to the Court of Appeals under C.R.S. 
1973, § 13-4-110(4) rather than dismissed, ( e m p h a s is  s u p p l i e d )

At Page 38 and 39:

***

Two cases upheld arbitration clauses in standard contracts, in each case revers
ing the trial court. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. District 
Court107 approved the standard arbitration clause in employment agreements 
between members of the New York Stock Exchange and their account repre
sentatives, following similar cases in other jurisdictions and distinguishing the 
question of arbitration clauses in contracts between btokerage firms and their 
customers. Wales v. State Farm Mutual Automobile Insurance C o .'06 approved 
the standard arbitration clause in the uninsured motorist’s coverage of automobile 
insurance policies. A troubling aspect of the Wales case is that plaintiff had earlier 
requested arbitration and defendant insurance company had agreed, but arbitration 
had not occurred and there was no explanation why not. Although it might have 
been appropriate to remand for a determination of why not, because arbitration 
fpicht have been w aived, the Court of Appeals ordered the complaint dismissed.
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And a t  p a g e s  47 and 48 :

k k k

75. Colo------- 545 P.2d 1362 (1976), 5 The Colorado Lawyer 583 (April 1976).
Colo. , 545 I* 2d 1035 (1976), 5 The Colorado Lawyer 561 (April 1976). 

Both opinions arc by the same justice.

77. ___C olo.___ ., 556 P.2d 473 (1976), 6 The Colorado Lawyer 170 (January 1977),
discussed under “ Personal Jurisdiction and Venue” in the text at note 12.

78. See Wales v. State Farm Mutual Automobile Insurance C o .,---- Colo. App. —
___P .2d ____(1976), 6 The Colorado Lawyer 288 (February 1977).

A**

'07. ---- Colo. 545 P.2d 1035 (1976), 5 The Colorado Lawyer 561 (April 1976).
108. Colo. App.---- , ---- P.2d . ( 1 9 7 6 ) ,  6 The Colorado Lawyer 288 (February

1977).
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APPENDIX 1

IOHN H. LO V E  
a t t o r n e y

B O U LD E R
C O LO R A D O

DEFINITIONS

(1) Contractor. Any reference to the Contractor In this document 

or in referenced documents of any type filed in Civil Action No. 75-0203-1, 

Civil Action No. 75-0383-1, Supreme Court Case No. 26960, or in Case No.

71 10 0090 74 before the AAA, should be deemed to mean Paul Mullins, a/k/a 

1. Paul Mullins, a/k/a Lloyd Paul Mullins, d/b/a Paul Mullins Construction 

Company, and also includes his agents, employees and authorized represen

tatives .

(2) Plaintiff. Any reference to the Plaintiff; Plaintiff Cor

poration; Paul Mullins Construction Co., a Colorado Corporation; or K-M 

Development, Inc., d/b/a Paul Mullins Construction Co. as alleged by Plain

tiff, shall also be deemed, for purposes of this petition, to refer to the 

Contractor ns defined above only in the sense that said corporation 

accepted the benefits of the agreement as defined herein and ratified such 

agreement by a combination of several or all of the following roles:

(a) Plaintiff was an unnamed party to the agreement;

(b) Plaintiff acted as an undisclosed principal during the 

performance of the agreement; and/or

(c) Plaintiff subsequently adopted the agreement and which 

further ratified such dealings of Paul Mullins before and 

after the dispute arose.

(3) Construction Contract. Any reference to the construction contract 

shall be deemed to refer to the construction agreement of March 12, 1974, 

between Mark H. and Juanita S. Alspaugh and the Contractor, including the 

contract documents enumerated in the agreement, supplementary and other 

conditions, and the Construction Industry Arbitration Rules of the American 

Arbitration Association, effective March 1, 1974, which were then obtain

ing under Article 15 of the agreement and the drawings and specifications, 

all amendments, change orders, and written interpretations of the contract 

I documents issued by owner.



APPENDIX J

CONDENSATION OP PLEADINGS AND MOTIONS PRIOR 

TO

ORIGINAL PROCEEDING NO. 26960 (WITH BACKGROUND NOTES)

I
I

This Exhibit J is a condensed digest of various pleadings and 

motions filed with the Respondent Court and Judge prior to the August 15, 

1975 "RULING ON ALL PENDING MOTIONS AND ORDER." This digest illustrates 

that in every prayer for relief in each cause of action in the Homeowners 

pleadings, including an amended pleading submitted to the Trial Court for 

approval, and in the supporting motions, the Homeowners clearly expressed 

an intent to submit the subject matter of the dispute in Civil Action No 

75-0203-1 and also in Civil Action No. 75-0383-1 to arbitration and which

thus shows that they were not waiving their arbitration rights. Copies✓
of these documents in their entirety have previously been provided to the 

Supreme Court in Original Proceeding No. 26960.

Included are portions of the following documents with informative

j notes:

j A. CIVIL ACTION NO. 75-0203-1 (INITIATED BY HOMEOWNERS):

I I. Motion to Compel Arbitration in Accordance with 
Agreement and Rules, filed on or about January 
20, 1975 ......................................

2. Complaint for Breach of Contract, Negligence, 
Wrongful Attempt to Revoke Finality of Sub
mission to Arbitration and for Attempted 
Wrongful Reformation of Contract, filed on 
or about January 20, 1975 ....................

5HN h . l o v e
a t t o r n e y

b o u l d e r
C O LO R A D O

Note: Because of extremely dangerous wind
conditions resulting in a portion of the tile 
on the roof blowing off without it being known 
as to the degree of responsibility which would 
be taken by the Contractor and because time 
was of the essence to secure arbitration with 
an enforceable statutory award without having 
to retry the case to the Court, the Homeowners 
set forth three separate breach of contract

J-l
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counts and three separate negligence counts 
which could be expeditiously selected by an 
election of remedies technique hopefully without 
having to further amend the complaint before 
arbitration was ordered. If feasible, such 
election was contemplated before arbitration 
was ordered. Hence, the expression of the 
intent to arbitrate was deemed necessary for 
each cause of action and for each prayer for 
relief to avoid a risk of being deemed to have 
waived arbitration.

'• Notions to (1) Amend the Complaint and to Add an 
Additional Party and (2) To Accelerate Proceed
ings, filed on or about March 9, 1975 ....................

Note: This motion was made primarily because
the Plaintiff Corporation had filed a lien fore
closure complaint in C.A. 75-0383-1 on February 10, 
1975, based upon the same cause of action which was 
initially before the American Arbitration Association 
by the Contractor's unqualified demand for arbitration 
by Mr. Silverman's December 10, 1974 letter which was 
followed by the Contractor's qualified response and 
counter-claim to the Homeowners December 9, 1974 Demand 
for Arbitration. Hence, there was an additional party 
to include in the arbitration proceeding. In addition, 
because of certain responses from the Contractor with 
regard to responsibility for the roof, the contract 
and negligence causes of action could be reduced to 
one each. Since the complaint had to be amended with 
the approval of the Court to include the corporation 
as an additional party, the previously contemplated 
election of remedies was reflected in the amended 
complaint that was proposed to the Court by restating 
the original complaint in its entirety. Such amended 
pleading was never approved by the Court, since C.A.
No. 75-0203-1 was dismissed on August 15, 1975.

4. Amended Motion to Compel Arbitration in Accordance
with Agreement and Rules, filed on or about March 9,
1975 ....................................................

Note: This motion was filed with the above
referenced motion to amend the complaint to 
fully demonstrate the Homeowners intent to 
secure arbitration and to avoid any waiver 
of arbitration rights.

5. Amended Complaint for (1) Breach of Contract; 
(2) Negligence; (3) Wrongful Attempt to Re
voke Finality of Submission to Arbitration and 
for Wrongful Reformation of Contract; and (4) 
Additing Additional Party Defendant, filed on 
or about March 9, 1975 ......................

J-19
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B . CIVIL ACTION NO. 75-0383-1 (INITIATED BY PLAINTIFF CORPORATION):

1. Homeowners' "Motions to Quash Summons and Complaint 
and to Dismiss with Prejudice, filed on or about 
February 26, 1977 ........................................

Note: This motion was filed prior to any
pleadings being filed by Homeowners and who 
also moved to amend by motion in C.A. 75-0203-1, 
supra. After the Rule to Show Cause was dis
charged in Original Proceeding No. 26960, further 
pleadings were filed as is indicated in docket 
sheet entries (Appendix B)

2. Homeowners' "Second Supplement to Motion to Quash
Summons and Complaint and to Dismiss with Prejudice" . . . .

Note: This supplement was filed as a procedural
precaution to assure preservation of arbitration 
rights and to avoid waiving such rights after the 
Homeowners' counsel was served by mail with 
Capitol's Answer and Cross-claim" immediately 

| following oral arguments on April 23, 1975 for
all motions under C.A. 75-0203-1 and C.A. 75- 
0383-1 which were taken under advisement.

)HN| h . l o v e  | 
a t t o r n e y

b o u l d e r
C O LO R A D O  I
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0

IN THE DISTRICT COURT

IN AND FOR THE COUNTY OF BOULDER

STATE OF COLORADO

Civil Action Ho.

iUL MULLINS, d/b/a
OJL MULLINS CONSTRUCTION CO.

i.

RK 11. AND JUANITA S. ALSFÀUGH,

Plaintiffs,

)
)
)
)
)
)
)
)
)

MOTION TO COMPEL ARBITRATION 
Hi ACCORDANCE WITH ■ ■ : E KMEHT 

AND RUL.r;

Defendant. )

COMES NON the Plaintiffs by and through their attorney, John II. Rovo, 

nd hereby moves thin Honorable Court for a n order to compel arbii Ion of all 

if the controversies, issues, claims, and dinpisfccs of Che parties ariulng out

,vbich further identifiea the relevant exhibits.

In addition and as further grounds therefore the March 12, 1974 

"ACREDSENT" betuosn tha parties clearly incorporated the American Arbitration 

Aosocict^on Construction Industry Arbitration Rules by reference, under 

’VJCTICLK 15" therein. (See "COMPLAINT" for details) Section 46 of those .Rytlos 

clcavly provides for the entry of an avard os a judgment in the State Court

jurisdiction (aoa "COMPLAINT" for details), and Rule 109 of tha Colorado 

Ru1q 0 nf nivll Procedure provides for the entry of an avard an a judgment.

Haintiffc, dated January 20, 1975.

As grounds therefore, the Court is referred to the facts and circum-



0 I

The Dofcndnnt should bo bound to thono rules under the doctrine of 

ncotpor at Ion by rcforcnca na summarized in the attached "MEMORANDUM BRIEF IN 

UPrORT OF MOTION TO COMPEL ARBITRATION IN ACCORDANCE V7ITH AGREEMENT AND RULES."

In addition, the Defendant should be bound to those rules by virtue 

|f hlr. conduct in making an appearance as the Respondent on or about January 3, 

.975, before the American Arbitration Association, by filing a response to 

.he December 9, 1974 "DEMAND FOR ARBITRATION" by Plaintiffs as "CLAIMANTS".

>hlch ia detailed in the "COMPLAINT". Defendant Bhould not be able to question 

:he authority of the arbitrator or arbitration tribunal, especially since 

lefendant affirmatively filed a counterclaim. The Defendant should not be able 

to go along with the arbitration proceedings, hoping for a favorable award but 

secure In the knowledge that any award may be attacked successfully in court 

if it should prove unfavorable. Defendant's conduct as "RESPONDENT" before the 

American Arbitration Association is evidence that the Defendant has made an 

Info rmed and deliberate decision to have his claims arbitrated in accordance 

^ith the Construction Industry /arbitration Rules. It is significant that 

the Defendant has proceeded to conform with the referenced Construction 

Industry Rules in all other respects - including the preliminary steps for the 

selection of an arbitrator and an arbitration tribunal.

Therefore, the Defendant’s attempt to convert this dispute from a 

statutory arbitration proceeding, vjhereby the award can be filed with the Clerk 

of the District Court upon which execution can be issued thereon, into a comraon- 

arbitration proceeding, whereby a common-law arbitration suit must bo 

brought on the award is a wrongful attempt to unilaterally reform "THE AGREEMENT" 

between the parties.

therefore, the Plaintiffs request that an early determination be
f
’made because tlmec. 1 9 of the essence due to present wind conditions in tha 

Boulder area and move this Court to grant an order containing the following 

-Provisions to compel arbitration:

(a) Compel arbitration of all controversies, issues, claims and 

disputes to be submitted by the Plaintiffs, Mark II. and Juanita S. Alopnugh in 

on amendment to the "DEMAND FOR ARBITRATION" previously filed on December 9,

- . J-5



1974 vith the American Arbitration ASaocintion for a determination by th* 

or >̂̂ trntor or nn arbitration tribunal designated pursuant to the American 

Arbitration Association's Conatruction Induotry /arbitration Rulna, offoctiva 

March 1, 1974 and a Igo uo provided under Ruin 109 of the Colorado Rules of 

Civil Procedure entitled "ARBITRATION".

(b) Plaintiffn also request that tho court direct that tho sworn 

oath be DUDGeribed to by tho arbitrator or arbitrators appointed pureunnt to 

the American /arbitration' o Construction Induotry Rules as follows:

"That they will veil and truly try and impartially and justly
decide the matter in controversy, according to the best of
their ability."

(c) Plaintiffs also request that the court direct that tho evom 

oath or oatliG of the arbitrators bo filed vith the Clerk of the District CourC 

in and for the County of Boulder, State of Colorado, together vith their award.

(d) Plaintiffs also request that the court direct that the arbitrator 

or arbitrators may administer oaths to vltnocaec.

(e) Plaintiffs also request the court to direct that the. appointed 

arbitrator or arbitrators shell have the power to iceue r.ubpoencs for witnesses 

pursuant to P„ule 45 of the Colorado P.ulcs of Civil Procedure.

(£) Plaintiffs also request that the award of the arbitrator or 

arbitration tribunal aricing out of this "COMPLAINT", pursuant Uo the above 

referenced rules nay bo filed vith tho Clerk of the above referenced District 

Court, ns a basis of a judgment cud that execution may be issued for its 

collection oinco the parties to the March 12, 1974 'AGREEMENT" had agreed tint 

arbitration, in accordance vith the then existing Construction Industry 

Arbitration Rules of the American Arbitration Association were final and 

binding insofar as the requirements for effective statutory arbitration 

pursuant to Rule 109 of tho Colorado Rules of Civil Procedure.

(g) Tho Plaintiffs further request that the Defendant Paul Mullins 

d/b/a Paul Mullins Construction Co. be and hereby is enjoined from refraining 

end refusing to fully arbitrate the grievances as sot forth in "ARTICLE 15" 

of "THE AGREEMENT" and Section 46 of the Construction Industry Arbitration 

Rules of tho American Arbitration Association, offactive March 1, 1974.
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(h) Plaintiffb further pray for reasonable attorney's foes, expenses 

and coots connected with the legal proceedings to compel arbitration to assure 

that the arbitration award will have the finality and binding effect ao provided 

under Rule 109 of the Colorado Rules of Civil Procedure.

(i) The Plaintiffs further request that the parties pay the 

arbitration fees specified by the Conatruction Industry Rules of the American 

Arbitration Aasociation in lieu of directly paying compensation to the appointed 

arbitrator or arbitrators.

PAtcd: January 20, 1975

Respectfully submitted

Attorney for the Plaintiffs 
250 Ardpahoe, Suite 202 
Boulder, Colorado 00302



IN THE DISTRICT COURT

IN AND FOR THE COUNTY OF BOULDER

STATE OF COLORADO

Civil Action No . — Ö  Q ^O 3  —  J_

MARK H . AND JUANITA S. ALSPAUG1I,

vs.

PAUL MULLINS, d/b/a
PAUL MULLINS CONSTRUCTION CO. ,

) 
)

Plaintiffs, ) 
) 
) 
)

COMPLATirr FOR BREACH OF CONTRACT, 
NEGLIGENCE, WRONGFUL ATTEMPT TO 
REVOKE FINALITY OF SUBMISSION TO 
ARBITRATION AND FOR ATTEMPTED 
WRONGFUL REFORMATION OF CONTACT

Defendant, )

COMES HOW, tho Plaintiffs, Mark 11, and Juanita S. Alspnuph, by end 

through thoir attorney, John H. Love, and complains and alleges against the 

Defendant Paul Mullinn, d/b/a Paul Mu.lJ.inti Construction Co., against whom n 

"DEMAND FOR ARBITRATION" has been filed, as follows:

FIRST CAUSE OF ACTION
PREACH OF CONTRACT - ROOF REPAIR BY CONTRACTOR

*  K  *-

(9) As of the time of the. Plaintiffs' filing n "DEMAND FOR 

ARBITR.ATION" with the American Arbitration Association, no the "CLAIMANT", on 

December 9, 1974, together with the "EXHIBIT A", incorporated therein by 

reference, the Plaintiffs had paid to the Defendant the sum of SEVENTY-ONE 

THOUSAND FIFTEEN AND 69/100 ($71,015.69) DOLLARS in progress payment» no providm. 

by "ARTICLE 5" of L'TllE AGREEMENT". No further payments have been made since 

the time of the filing of the "DEMAND FOR ARBITRATION" Including "EXHIBIT A" 

thereto which arc also attached hereto as "EXHIBIT A" to this Complaint and 

incorporated herein by reference.

*  *  *

(19) The Plaintiffs filed a "DEMAND FOR ARBITRATION", os "CLAIMANT" 

on December 9, 1974, an referenced nbovo and designated os "EXHIBIT A", attached 

hereto and incorporated herein by rofcrenco, which contained tho following 

ffrovlslona under "ARTICLE 15 - ARBITRATION" and also a related provision uiulc-r
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Section 46 of die Construction Industry Rules of the American Arbitration

ABf.ocraLion, effective Kerch 1 , 19'M, which were in effect at.the time of

"TITS AOm-C-fENT'S" e x e c u t io n ,  and 

' MIT I  Chi: 15" of "Tub AGREEltEirr"

t’hich nrp, incorporate*!  by r e f e r e n c e  under

nail which arc attached hereto m i "hX'iIIUTT

(a) Under "ARTICLE 15 - ARBITkATIOU":

"All claims or disputes arising out of thin Contract 
or the: breach thereof nha.il be decided by arbitration 
in accordance with the Construction Industry Arbitra
tion Ru.len of the American Arbitration 'AGSocintion 
then obtaining unions the parties mutually ngreo 
otherwise. Lotico of the demand for arbitration oha.1.1 
be filed with the American Arbitration Association and 
shall be made with a reasonable time after the dispute 
has arisen'.".'

(b) Under section 46 of the above referenced rules, the 

third paragraph reads as' follows:

"Parties to these Rules shall bo deemed to .have 
consented that judgment upon the a weird rendered by 
the Arbitrator(s) may be entered in any Federal or 
State Court having jurisdiction thereof. ' 1

(20) The Defendant filed a response, through the Defendant's 

attorney, to the "DEMAND FOR ARBITRATION" on or about January 3, 1975, after 

requesting an extension from Plaintiffs and obtaining concurrence ao evidenced 

by the December 30, 1974 letter from the Regional Director of the American • 

Arbitration Association In Dallas,,Texas, copy attached hereto as EXHIBIT C .

(21) The above Identified response, a copy which in attached hevoto
4_...n — i iii- - - — — . .....................  .......... . . '

fyd incorporated herein by reference aa "EXHIBIT D" contains the following 

statement:

''Statement Ulth Regard To Section 46 ol.̂ P.yleo. ,

Paul Mullins Construction Company reserves the right to 
initiate nn original proceeding in a Colorado court of original 
juried let ion in order to content or retry any and all iocueo 
prenent in the arbitration. Paul Mullins Construction 

. _ , Company's submission to nr hi trillion in no way should ho con
strued an a choice of remedies, but only an n condition 
precedent to a possible .court action.1'
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(■••-) The above statement in the reaponse of the purported "right

to Initiate an. original proceeding in g Colorado Court: of original Jurisdiction 

to contact or retry nuy and all issues present in the arbitration" clearly 

violate» and breaches the construction Agreement of the parties, supra,

(23) The additional qualification in the above', danif,nuted roaponr.o 

that ouch "submiuoion to arbitration in no way should be construed a a a clioico 

of rcitedic*a, but on].y an a condition precedent to a possibl e court action'1 is 

nowhere not forth in the above referenced agreement or referenced arbitration 

rules and is a further breach of "Tlih AChLcHhiiT",

(2<'i) The additional foregoing .breachao of the arbitration provisions 

of '.’TUP. AGRhhMfNT" has further effect of delay, increase in costa and oxpenoes, 

and further constitutes an aggravation of damages caused by such action and 

the Plaintiffs request that they later be permitted to amend the Complaint to 

alternatively amend the "DliMAKl) POP. ARBITRATION" ut a reasonable time when 

the full effects of the actiono of the Defendant are better known and can bo 

more accurately estimated, and that such suna be withheld and deducted from 

the contract, price to the extent possible. (See Seventh Cause of Action, infra.)

WliKi.UTORIl, the Plnintlf f ?j piny for the follow Leg specific typos of 

relief hereafter set forth and additionally seek an award by the duly 

constituted arbitrator or arbitration tribunal selected by the American 

ARbitration Association, pursuant to its Construction Industry Arbitration Rules, 

effective Harch 1, 1974 , which may be entered with this District Court, filed 

with the Clerk of this District Court, as a basin of a judgment and that on 

execution may be issued to its collection pursuant to the statutory arbitration 

provisions of Rule 109, entitled "ARBITRATION" of the Colorado Rulen of Civil 

Procedure, with the oath of arbitrators to bo. given and with the nr bit m b  on) 

to have the power to issue subpoenas for witnesses:

*  *  *

(a) Plaintiffs requeot reimbursement for the costa of arbitration 

(including legal fcco, expcnoca, and costa connected with the filing of thin 

civil action together with related proceedings).
T - I Q -



(c) Plaint.if.J:u roquent that the Court direct that no further pro

gress paymento ho pai.d to Defendant until Defendant fully complieo with tho 

final award of tho arbitrator or arbitration tribunal an nay be selected by 

tha American Arbitration Association, including full compliance with all con- 

ditiona and any directivea, ordero or partial award« of uuch arbitration 

tribunal.

*  i t  *

SECOND CAUSE OF ACTION
PREACH OF CONTRACT - ALTERNATE POOF REPAIR BY OWNER 

(25) Plaintiff a incorporate and reallege paragraphs ona (1) through 

paragraph twenty-four (24), of thin Complaint at; if fully net forth under thio 

r, »con cl couso of action.

UUEREF ORE. tho Plaintiffs pray in t.ha alternative for tho following 

alternative specific typos of relief an hereafter act forth and additionally

seek nuch alternative award by the duly constituted arbitrator or arbitration

tribunal selected by the Jur.ar lean Arbitration Association, pursuant to its 

Construction Industry Arbitration Rules, effective March 1, 1974, which nay 

be entered with this Diotrict Court, filed with tho Clork of chit) District

Court as a basis of a judgment and that an execution nay be issued to its 

cpllection pursuant to the, statutory arbitration provisions of Paulo 109,

entitled "ARBITRATION" of the Colorado Rules of Civil Procoduro, with tho oath
“ - - - - - - - ................  ..........................  '■ --------

of arbitrators to be given and with the arbitrators to have the power to ----:----------  ■ ■ ------------------------------------- :---------
issue subpoenas for witnesses:

^T
(d) Plaintiffs request reimbursement for the costs of arbitration 

(including legal fees, expenses, costs connected with the filing of this civil

action together with related proceedings).

(e.) Plaintiffs request that the Court direct that no further pro

gress payments be paid to Defendant until Defendant fully complies with the 

final award of the arbitrator or arbitration tribunal as may be selected by 

the American Arbitration Association, including full compliance with all .con

ditions and any directives, orders or partial awards of such arbitration



THIRD CAUSF OR ACTION
,OV._C_0:rrRACT - ALTERNATE equitable adjustment for roof

«(20) Plaintiffs Incorpora Eg nncl real!nee pnr:un‘npli.-i one (1) through—  

twenty-five (25). of this Complaint nr, if fully sou forth under Chin Third 

Cause of Action.

Win&ritti:,— t'ne Plaintiffs pray tor the following specific types of 

relief hereafter set forth and additionally seek an award by the duly constituted 

arbitrator or arbitration tribunal selected by the. American Arbitration 

Association, pursuant to its Construction Industry Arbitration Rules, effective 

March 1, 1974, v.’hich may be entered with this District Court, filed with the 

Clerk of the District Court as a basis of a judgment and that an execution may 

be issued to its collection pursuant to the statutory arbitration provisions 

of Rule 109, entitled "ARBITRATION" of the Colorado Rules of Civil Procedure 

with the oath of arbitrators to he given and with the arbitrators to have, tho 

power to issue subpoenas for witnesses:

*  i t

(d) Plaintiffs request reimbursement for tho costs of arbitration 

(including legal fees, expenson, costs connected with the filing of thin civil

action together with related proceedings).

(c) Plaintiffs request that the Court direct that no further pro

gress payment» be paid to Defendant until Dcfondnnt fully complins with the 

final award of tho arbitrator or arbitration tribunal as may be selected by 

tho American Arbitration Association, including full compliance with all con

ditions and any directive.«, ordern or partial award» of ouch arbitration 

tr ibunal.

FOURTH CAUSE OF ACTION 
NEGLIGENCE - »OOF nr.PAIP.S HY CCdVrilACIOli:

(27) Plaintlffo incorporate and rcallcgo paragraphs one (1) through 

twenty-six (26) of thlo Complaint g.3 if fully oot forth under this cause of
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(31) There Core, the Defendant '.o action end conduct is the proximate 

cause of tho unsafe condition which now exists and for which high wind» have 

already caused a loas of corac of the tile a oinco tho. "DEMAND FOR ARBITRATION"* 

vas filed. Defendant was notified through hio attorney of such damage by 

letter on or about January 10, 1975.

(32) The additional breach of VTUE AGREEMENT" by the Defendant1a 

attempted reservation of a purported "right to initiate an original proceeding 

in a Colorado Court of original jurisdiction, to contest, or retry any and all 

insues present in the arbitration”, and the additional qualification that the 

Defendant, an tho reapondent before tho. American Arbitration Association, 

"tiubtníssiou to arbitration in iro way should bo construed an a choice of remedien 

hut only a a a condition precedent to n possible court action11, identified tmprn, 

under the First Cause of Action, is clearly an extreme aggravation of the 

exposure to damage which is an intentional, wanton, and rccklesa disregard of 

the rights of the Plaintiffs, which is further detailed in its wrongful 

character under the Seventh Cause of Action, infra.

(33) The Defendant vao clearly put on notice as to the urgency

and the importance of time being of the essence due. to severe wind condi.tiono

because of the following language in the referenced and attached copy of the

"DEÍÍAMD FOR ARBITRATION" dated December 9, 1974, attached hereto as "EXHIBIT A".

"FIRST CLAIM FOR RELIEF - For the above contractor to remedy 
and correct: alleged defecto and for other equitable adjustment:» 
as provided under Article 3 of the above referenced "EXHIBIT A" 
including the correction and remedying of tho._ roof by the above 
contractor at the earliest possible time, since time is of tho 
essence due to severe wind conditions In the location."

(34) Therefore, the irresponsible acts of the contractor during

construction and subsequent to construction during the arbitration proceedings

thus far clearly constitute the proximate cause to the existence and continuance

of the conditions constituting negligence under this Fourth Cuase of Action.

(37) Since the parties have expressly agreed to submit the claims
i  —-■■ ■ —* - - -  — -.i. — ......................... » " . — . . ■ i ,  m  l " * “ * 1 ^ —— — —

and disputes to arbitration under "ARTICLE 15", and which is enforceable pur

suant to Section 46 of the Construction Industry Rules of the American 

Arbitration Association, supra, the Plaintiffs arc entitled to recovery of 

exemplary damages pursuant to the statute.'
T . 1 '}



JTHLREFORL, the Plaintiffs pray for Che following specific types of 

relief hereafter set forth and additionally seek an aware! by the duly con- 

6  ̂1-tuted aroitrator or arbitration tribunal selected by the American Arbitration 

Association, pursuant to its Construction Industry Arbitration Rules, effective 

March 1, 1974, which may be entered with this District Court, filed with the 

Clerk of the District Court as a basis of a Judgment and that an execution may 

be issued to its collection purauant Co the statutory arbitration provisions 

of Rule 109, entitled "AP.BITRATION" of the Colorado Rules of Civil Froccdurc 

with the oath of arbitrators to be given and with the arbitrators to have the 

power to issue subpoenas for the witnesses:

(a) In addition to the prayer for 'X-

other relief as detailed under tho

riist Cause of Action, supra, the Plaintiffs' request for the. same relief no 

o.ctual damages under this Fourth Cause of Action.

* r  *  *-

FIFTH CAUSE OF ACTION
NEGLIGF.;!CK AJ.TKRNAniil°.9.F„ r'.TlrA T.K- '

(3 3 ) plaintiffs incorporate and reallege, paragraphs one (1 ) through 

paragraph thirty-seven (37), of thin Complaint ns if fully uc.t forth under this 

Fifth Cause of Action. 'i— ----------------
yilLREFOUE, the Plaintiffs pray for the following specific types of 

relief hereafter set forth and additionally seek an award by the duly con

stituted arbitrator or arbitration tribunal selected by the American 

Arbitration Association, pursuant to its Construction Industry Arbitration 

Rules, effective March 1, 1974, which may be entered with thin District COurt, 

filed with the. Clerk of the District Court as a basis or a judgment and that 

an execution may be issued to its collection pur.suant to the statutory 

arbitration provisions of Rule 109, entitled "ARBITRATION" of tho Colorado



Rules of Civil Procedure with the oath of arbitrators to be given and with the 

arbitrators to have the power to issue subpoenas for the witnesses:

(a) In addition to the prayer for ^  ̂

other relief as detailed under the Second Cause of Action, supra, the Plnintiffo 

request such sane relief ns actual damages under this Fifth Cause of Action.

is r

SI XT’I CMJSF OF ACTION
hbOLIOICh:K -  jNbTjvhlATE . l^UITAhhh ADJUSTMi'.IiT rp!l_RpOF__

(39) ^Plaintiffs inc.orporate and rcallage paragraphs one (1) through 

paragraph thirty-eight (33) , o£ this Complaint as if fully act forth under 

thin Sixth Cause of Action.

UHRREFOUii, the Plaintiff a pray for the following specific types of 

relief hereafter sot: forth and additional ly seek an award by the duly con

stituted arbitrator or arbitration tribunal selected by the American 

Arbitration Association, pursuant to its Construction Industry Arbitration 

P.ulca, effective March 1, J.97A, which may be entered with this District. Court 

filed with the Clerk of the District Court as a basis for a ;) odgmcmt and that 

an execution may be issued to its collection pursuant to the statutory 

arbitration provisions of Rule 109, entitled 1 ARBITRATION1' of the Colorado 

Rules of. Civil Procedure with the oath of arbitrators to be given with tha 

arbitrators to have the power to issue subpoenas for the witnesses:

(a) In addition to the prayer for

other relief as detailed under

the Third Cause of Action supra, the Plaintiffs also request that such same 

relief as actual damages under this Sixth Cause of Action.
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SEVENTH CAUSE OF ACTION
WROKCrUL ATTEMPT TO REVOKE FINALITY OF SUBMISSION TO ARBITRATION 
___ ;___ AND FOR ATTEMPTED WRONGFUL RIFFPRUATION OF_ COITCIIACT______ .

(AO) ^Plaintiffs incorporate and reallege paragraphs one (1) through

thirty-nine (39) , of this Complaint as if fully set forth under thio Seventh

Cruise of Action,

(41) After entering into l.'THE AGREEMENT", supra, with the subsequent 

.trenching of "THE AGREE! lEliT" by the Defendant, supra, the Plaintiffs filed a

"DEMAND FOR- AR.L UNIAT 10”" as ’'CLAI1 if NT" on December 9 , 1974, supra, which is 

also attache;! hereto ns "EXHIBIT A" and incorporated herein by reference.

(42) The Construction Industry Rules of the American Arbitration

A ss o c1a Lion, effect1ve March 1, 1974, were in effect at the time of the execu

tion of "Till1' AGREEMENT" and were incorporated by reference' by "ARTICLE 15" of 

"TjJE AOrTdPf'TTC" which Rules are attached hereto as "EXHIBIT B".

(43) The Defendant breached the. Arbitration provisions by refusing

to fully comply with any award to be. rendered by the arbitrator or arbitration

tribunal to he selected by the American Arbitration Absoci.nt.i.on, as detailed
✓

under paragraph 19, ct. scq. and as also detailed under paragraph 32, et.ocq. 

of tliin Complaint, supra.

(44) The Defendant's actions, interpretation, and conduct, supra, 

under the circumstance!) amounts to a wrongful attempt to' reform "THE AGREEMENT' 

in bad faith.

(45) As a consequence, Plaintiffs arc compelled to neck a judicial

remedy to assure that an arbitration award to be made pursuant to "THE AGREEMENT" 

would be enforceable in the cognizant court without being exposed to a risk 

of continuing litigation to retry any and all of the issues on tho basis that 

Paul Mullins Construction Co.'s submission to arbitration i3 only a condition 

precedent to a possible court action.

(46) Not only has the 'Defendant filed a response to PlaintiCfn'

"DEMAND I'OR ARBITRATION" as "RESPONDENT" before the American Arbitration 

Association, paid an initial fee, filed a list of acceptable arbitrators with 

the American Arbitration Association, filed a schedule of available dates for 

arbitration proceedings to be held, and communicated with the American Atj.itratioi

J-16
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A s s o c i a t i o n  r e g a r d i n g  f u r t h e r  c r i t e r i a  d e s i r e d  f o r  t he  s e l e c t i o n of  a r b i t r i i t o r a ,

the Defendant, a;:- the RhSPONDhl.T1.' also filed nf f Irma t i vely, n counterclaim

a j 1. s t— ¡-he i 1 faint if f g herein designated. The counterclaim net forth no ppocific 

basis .-Justifying recovery for a claim for relief nought in the* counterclaim in 

the amount of THIRTEEN THOUSAND SEVEN HUNDRED ST'.VDUTY-SIX AND 9A/100 ($13,776.’94> 

DOhl.ARo plus interest, attorney's fees and all fees and expenses incurred in 

arbitration.

(A8 ) In order to enable the Intent of the parties to he fulfilled 

as evidenced by ' T!!K Antj’idir.iJ’f ' controversies and disputes to be l esolvcd in 

mi efficient manner as contemplated, it is .imperative that the integrity of 

the arbitration proceedings be secured at the outset even though the dispute 

should be. resolved in an expeditious manner under the circumstancca.

VMIEREFCRE, the Plaintiffs pray, in addition to the foregoing causes 

of action, for an order of this court to:

(a) Compel arbitration, of nil controversies, issuer., claims-and 

disputes to be submitted by the Plaintiffs Marl; 11. and Juanita S. A.lnpnup.h in 

an amendment to the "DEMAND FOR ARBITRATION" previously filed on December 9,

197A with the American Arbitration Association for a determination by the.
- - - - -------------------------------- ----------------------------- -

arbitrator or by an arbitration tribunal designated pursuant to the American 

Arbitration Association's Construction Industry Arbitration Rules, effective 

IJarch 1, 197A and also as provided under Rule 109 of the Colorado Rules- of 

X i v i l  Procedure entitled "ARBITRATION".

(f) Plaintiffs also request that the award of the. arbitrator or-------   . --------- - --------- ----------  . , -  .... - ■■■ ■■■ '

arbitration tribunal arising out of this complaint, pursuant to the above 

referenced rules may be filed with the Cleri, of the above, referenced District 

Court, ss a baa is of a Judgment, m\d that execution m y  bo issued for its 

collection since the parties to the 'larch 12 , 3 974 "ACRidRE.R l had agreed that 

a ri i i. tra t ion , in accordance with Cue then existing Construction Industry 

Arbitration Rule:.: of the. American Arbitration An eoe ( at: i on wore final »ml

(binding insofar as the requirements for effective statutory arbitration



(f.) Tho Plaintiffs further request Chat: Lin? Defendant Paul Mullins 

d/b/ a Paul Mull in.o Construction ,Co . he and •hardy is enjoined from refraining

and refusing to fully arbitrate.the grievances as act forth in "ARTICLE 15" 

of ' Th¡'. AGilhhiIf.MT'' and Section A6 of the Conatructlon Industry Arbitration 

Ruleo of tin: /¡.nor icon Arbitration Association, effective March 1974.

(h) Plain iffs further pray for reasonable attorney's fees, expenses 

and costs connected with the legal proceedings to compel arbitration to assure 

that the arbitration award will have the finality and binding effect a3 provided 

under Rule. 109 of the Colorado Rules of Civil Procedure.

(1) The Plaintiffs further request that, the parties pay the 

arbitration fees specified by the Construction Industry Rules of the American 

Arbitration Association in lieu of directly paying compensation 'to the 

appointed arbitrator or arbitrators.

Rcsptfully submitted

John/U. ’.Love
Attorney for the Plaintiffs 
250 Arapahoe, Suite 202 
boulder, Colorado 80302
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IN THE DISTRICT COURT

IN AND FOR THE COUNTY OF BOULDER

STATE OF COLORADO

Civil Action No. 75-0203-1

)
)
)
)
)
)
)
)
)
)

vs.
Plaintiffs, MOTIONS TO (1) AMEND THE COMPLAINT 

AND TO ADD AN ADDITIONAL PARTY AND 
(2) TO ACCELERATE PROCEEDINGS

PAUL MULLINS, d/b/a
PAUL TRILLINS CONSTRUCTION CO.,

Défendent.

COMES NOW, the Plaintiffs, Mark U. and Juanita S. Alspnugh, by and through

tho.ir attorney, John H. Love, and hereby moves this Honorable Court, pursuant to the 

Colorado Rules of Civil Procedure, Rules 15 and 20, fojr on Order adding the ’’PAUL

to this Civil Action, vhic'n is hereafter referred to as 'DEFENDANT CORPORATION1 2', for 

the following reasons:

liability is summarized in the allegations in paragraphs (1) through (25) of the

CONTRACT; AMU (¿t) .ADDING ADDITIONAL PARTY DEFENDANT" which io also being filed with 

^hc Court at this tine.

(3) The supporting legal analysin ia set forth in the following documents 

(including briefs) which are incorporated herein by reference and hence, there is no 

necessity of filing n sepurnte brief with thin "MOTION":

(1) That Plaintiffs' rights to relief against said additional Defendant 

and the original Defendant, "PAUL MULLINS, d/b/a PAUL MULLINS CONSTRUCTION CO.", here

after referred to as "DEFENDANT MULLINS":

(a) Ajrosc from the sane transaction or occurrences set forth

in the original "COMPLAINT" as well as subsequent occurrences; and

(b) Numerous common questions of fact and law exist in this

same transaction.

(2) That the principal basis for an additional "DEFENDANT CORPORATION'S"

(a) "OPPOSlNn MFUtOFANDUM BRIEF TO DEFENDANT ' S MOTION TO

DISMISS , previously filed in thin Civil Action Ho. 75-0203-1; and
J - 4  9



(b) "MOTIONS TO QUASH SUMMONS AND COMPLAINT AND TO DISMISS 

WITH PREJUDICE," which tha Alripaugha vary recently filed in their 

capacity ns Defendants in Civil Action No. 75-0333-1 in response 

to the "DEPENDANT CORPORATION'Su filing an independent "COMPLAINT 

IN FORECLOSURE OF MECHANIC’S LIEN" in Civil Action No. 75-0303-1 

with supporting "MEMORANDUM BRIEF"' and the "AFFIDAVIT" of the 

Alspaughs.

(A) Thus, it is claimed that the additional "DEFENDANT CORPORATION" is

jointly and severally liable vith "DEFENDANT MULLINS" since said Corporation in 

responsible for many of tha same acts and omissions which the original "DEFENDANT 

MULLINS" is liable for.

(5) The basis for acceleration of proceedings is set forth by the 

Alspaughs, in their capacity as Defendants in Civil Action No. 75-0333-1, in their 

"MOTION TO ACCELERATE PROCEEDINGS" which is filed in that Civil Action and which is 

incorporated herein by reference to enable the Court to take notice of such "MOTION"', 

with the single exception that the designation of the parties as Plaintiffs and 

Defendants therein is herein reversed.

WHEREFORE, Plaintiffs respectfully request this Court to grant these 

'"MOTIONS' to permit the Plaintiffs Alspaugh to add the "DEFENDANT CORPORATION" as an 

additional party to this action and to effect service of the above designated 

"AMENDED COMPLAINT" upon both the individual and corporation Defendants prior to 

the granting of Plaintiffs’ previous "MOTION TO COMPEL ARBIT FATION IN ACCORDANCE 

WITH AGREEMENT AND RULES" which will be amended to include reference to the 

"DEFENDANT CORPORATION".

respectfully submitted

John/11. Love
Attorney for the Tlaintiffs 
250 Arapahoe, Suite 202 
Boulder, Colorado 80302 
(303) 449-67 62
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IN Tin: DISTRICT COURT

IN AMD FOR THE COUNTY OF BOULDER 

STATE OF COLORADO 

Civil Action No. 75-0203-1

fi\RK 11. AND JU UNIT A S. ALSPAUGH, )
)

Plaintiffs, ) AMENDED MOTION TO COMPEL ARBITRATION
) IN ACCORDANCE WITH AGREEMENT AND RULES 

va. )
)

TAUL MULLINS, Individually and d/b/a )
PAUL MULLINS CONSTRUCTION CO. and )
PAUL MULLINS CONSTRUCTION CO., A )
Coloriido Corporation, )

)
Defendants. )

COKES NOW, the Plaintiffs Mark H. and Juanita .S'. Alspaugh, by and through 

their attorney, John H. Love, and hereby moves this Honorable Court for an Order 

to compel arbitration of all the controversies, issues, claims, and diputes of the 

parties arising out of "THE AGREEMENT" (i.e. contract) between the parties, dated 

MarcU 12, 1974 and related to the "DEMAND FOR ARBITRATION" by Mark 11. and Juanita S. 

Alspaugh, as "CLAIMANTS’1, dated December 9, 1974, as more fully set forth in the 

accompanying "AMENDED COMPLAINT FOR (1) BREACH OF CONTRACT; (2) NEGLIGENCE; (3)

WRONGFUL ATTEMPT TO REVOKE FINALITY OF SUBMISSION TO ARBITRATION AND FOR WRONGFUL 

REFORMATION OF CONTRACT; AND (4) ADDING ADDITIONAL TARTY DEFENDANT", submitted by 

Plaintiffs and which is attached to Plaintiffs' "MOTIONS TO (1) AMEND THE COMPLAINT 

AND TO ADD AN ADDITIONAL PARTY AND (2) TO ACCELEFATE PROCEEDINGS". The Plaintiffs 

also request the Court to approve service of this "AMENDED MOTION TO COMPEL AFJjITRATION 

IN ACCORDANCE WITH AGREDIENT A.ND RULES" upon said Corporation with the "/AMENDED 

COMPLAINT" In order to facilitate a final determination of all the parties defendant 

as being subject to a decision compelling arbitration. However, in the event the 

"MOTION" is not approved to add such Corporation ns a party defendant, tlie Plaintiffs 

would still desire to amend their original "COMPLAINT" against the individual 

Defendant Paul Mullins as Identified in the above referenced "AMENDED COMPLAINT".

As grounds therefore, the Court Is referred to the procedural developments 

as to the subject natter of the litigation in this Civil Action No. 75-0203-1 and 

that Civil Action No. 75-0383-1, involving the lien foreclosure complaint by the 

Defendant Corporation which Iiqb been moved to be added herein as a party defendant.



Die referenced documentation (including motions, briefs, affidavit!? and exhibits) 

is referenced to a large extent in the Plaintiffs' "MOTION TO AMEND TEE COMPLAINT 

AND TO ADD A PARTY DEFENDANT".

However, the primary grounds for compelling arbitration of the dispute 

is set forth in detail in Plaintiffs' original "MOTION TO COliPEL ARBITRATION IN 

ACCORDANCE WITH AGP.EEMENT AND RULES" which is incorpo rated herein by reference. 

Because of the relationship of the parties defendant to "THE AGREEMENT", (i.e.

Paul Mullins and the Corporation now chartered by the name "PAJL MULLINS CONSTRUCTION 

CO.") as is more fully analyzed in Plaintiffs' "OPPOSING MEMORANDUM ERIEF TO 

DEFENDANT'S MOTION TO DISMISS" in this Civil Action 75-0203-1 and the Alspaughs' 

"MOTIONS TO QUASH SUMMONS AND COMPLAINT AND TO DISMISS V.TTH PREJUDICE" relating to 

the lien foreclosure complaint filed by the Defendant Corporation, as Civil Action 

No. 75-0383-1, above designated. Also see the accompanying "AFFIDAVIT" and 

MEMORANDUM ER.IEF".

Therefore, the Plaintiffs request that an early determination be made 

because time is of the essence due to wind conditions in the Boulder area which 

have already substantially damaged the Alspaughs' roof as depicted by photographs 

included as Figures 1 through 6 in the February 25, 1975 "AFFIDAVIT OF MARK H.

AND JUANITA S. ALSPADGH" filed in Civil Action No. 75-0383-1. Plaintiffs therefore 

jqove this Court for permission to serve this "MOTION” upon the above designated 

Corporate Defendant, to then have the “MOTION" heard with both individual and 

corporate Defendants with regard to Plaintiffs "MOTION" for this Court to grant an 

Order containing the following provisions to compel arbitration:

(1) Compel arbitration of all controversies, issues, claims and 

disputes to be submitted by the Plaintiffs Mark H. and Juanita S. Alapaugh in 

an amendment to the "DEMAND FOR ARBITRATION” previously filed on or about December 9 

1974 with the American Arbitration Association for a determination by the 

arbitrator or an arbitration tribunal designated pursuant to the American 

Arbitration Association'a Construction Industry Arbitration Rules, effective March 1 

1974 and also as provided under Rule 109 of the Colorado Rules of Civil Procedure 

entitled "ARBITRATION". Said amended demand for arbitration may be filed against 

PAUL MULLINS, Individually and d/b/a PAUL MOLLIES CONSTRUCTION CO. and against PAUL 

MU1LINS CONSTRUCTION CO., A Colorado Corporation. Plaintiffs Alspaugh nay attach 

the "AMENDED COMPLAINT FOR. (1) BREACH OR CONTRACT; (2) NEGLIGENCE; (3) WRONGFUL

ATTEMPT TO REVOKE FINALITY OF SUBMISSION TO ARBITRATION AND FOR WRONGFUL REFORMATION



7j-0203-1 to such amended demand mid may incorporate said "AMENDED COMPLAINT" therein 

by reference.

(2) Plaintiff a also request that the Court direct that the sworn oath

he subscribed to by the arbitrator or arbitrators appointed purouant to the American

Arbltrnt ion1 * * * * * 7 8 9s Construction Industry Arbitration Rules as follows:

That they will veil mid truly try and impartially and justly 
decide the matter in controversy, according to the beet of 
their ability."

(3) Plaint if fo also request that the Court direct that the sworn oath

or oaths of_the arbitrators be filed with the Clerk of the District Court in and for

the County of P.oulder, State of Colorado, together with their award.

(A) Plaintiffs also request that the Court direct that the arbitrator_ 

ot arbitrators rr.ay administer oaths to witnesses.

(5) Plaintiffs also request the Coutit to direct that the appointed 

nrjiitratcr or arbitrators shall have the pover to issue subpoenas for witnesses 

pursuant to Rule 45 of the Colorado Pvules of Civil Procedure.

(6) Plaintiffs also request that tne_award_of_th_e arbitrator or arbitra

tion tribunal arising out of this ’'COMPLAINT" pursuant to the above referenced rules

may be filed with the Clerk of the above referenced District Court, as a basis of

a judgment, and that execution nay be issued for its collection since the parties to
-------------- '  -----  --------  -............................. _ .. ______ ___

the March 12, 1974 "AGREEMENT” had agreed that arbitration, in accordance with the

then existing Construction Industry Arbitration Rules of the American Arbitration 

Association were final and binding insofar as the requirements for effective statutory

arbitration pursuant to Rule 109 of the Colorado Rules of Civil Procedure.

(7) The individual Defendant Paul Mullins and the Defendant Corporation 

presently having the name PAUL MULLINS CONSTRUCTION CO. be and hereby are enjoined 

from refraining and refusing to fully arbitrate the grievances as set forth in 

Article 15 of "TUI'. AGP.EIT DECT" and Section 46 of the Construction Industry Arbitration 

Rules of the American Arbitration Association, effective March 1, 1974.

(8 ) The Plaintiffs further pray for reasonable attorney's fees, expenses 

and costs connected with the legal proceedings to compel arbitration to assure that 

the arbitration award will have the finality and binding effect as provided under 

Rule 109 of the Colorado Rules of Civil Procedure.

(9) The Plaintiffs further request that the parties pay the arbitration 

fees specified by the Construction Industry /xbitrntion Rules of the American

J —2 3



Arbitration Association in liou of directly paying compensation to the appointed

arbitrator or arbitrators.•»
Keopectfully submitted

Dated: March ° [ , 1975
joirp n. wvc 
Attorney for the Plaintiffs 
250 Arapahoe, Suite 202 
Boulder, Colorado 80302 
(303) 449-6762

J -24



iî: t u e district countj

IN AND FOR THE COUNTY OF BOULDER 

STATE OF COLORADO 

Civil Action No. 75-0203-1

m a r k u . an d j u a n i t a s . a l s p a u c u,

Plaintif fa,

va.

PAUL MULLINS, Individually and J/b/a 
PAUL MULLINS CONSTRUCTION CO, and 
PAUL KULLIUS CONSTRUCTION CO., A 
Colorado Corporation,

Défendante.

)
)
) AMENDED COMPLAINT FOR (1) BREACH
) OF CONTRACT; (2) NEGLIGENCE; (3)
) WRONGFUL ATTEMPT TO REVOKE FINALITY
) OF SUBMISSION TO ARBITRATION ANT)
) FOR WRONGFUL REFORMATION OF CONTRACT;
) AND (A) ADDING ADDITIONAL PARTY
) DEFE'IDAUT.
)
)
)

QOMES NOW, the Plaintiffs, Mark II. and Juanita S. Alspaugh, by and through 

their attorney, John 11. Love, and complain and allege ns follows, in this first
i . . . . .  ........ .......... - .........-  . i ---------------  i i. - . . I  '

amended original "COMPLAINT" by adding the "PAUL MULLINS CONSTRUCTION CO.", a

Colorado corporation, as an additional party Defendant in thi6 "AMENDED COMPLAINT",

v̂ hich supersedes the original "COMPLAINT" filed on or about January 20, 1975, in

its entirety. In this "AMENDED COMPLAINT", (a) references to "DEFENDANT MULLINS"
***•“  ' 11 -  ■ ■ ■ — ....................— -  ✓

will be with respect to Paul Mullins individually by (i) his doing business as 

'PAUL MULLINS CONSTRUCTION CO." and (ii) his acting as an officer of said "DEPENDANT 

CORPORATION : under its previous and present corporate name, whether undisclosed or 

disclosed; (b) All references to "DEFENDANT CORPORATION'' will be with respect to 

the 'DEFENDANT CORPORATION" under its present name "PAUL MULLINS CONSTRUCTION CO." 

or Its former name "K-M DEVELOPMENT, INC."; and (c) All references to "THE CONTRACTOR", 

PAUL MULLINS CONSTRUCTION CO.", or the "DEFENDANTS" will include "DEFENDANT MULLINS" 

and "DEFENDANT CORPORATION" as defined above, unless otherwise specified.

FIRST CAUSE OF BREACH OF CONTRACT

(1) That the "DEFENDANT MULLINS" represented to the Plaintiffs that he 

was jioing business as "PAUL M'JLLINS CONSTRUCTION CO."

(2) That the "DEFENDANT MULLINS" executed an "AGREEMENT", hereinafter 

Referred to as "YUE AGREEMENT", dated March 12, 1974 as "THE CONTRACTOR" and signed 

'̂ HF. Ar.REKI-T.NT" individually.

(3) ;rhat the Plaintiffs negotiated with Paul Mullins, as an individual, 

fr'ho they understood was doing business as "PAUL MULLINS CONSTRUCTION CO.", and did

J - 2 5



not negotiate with a corporation through a duly authorized representative, such as 
r —    -------------- --------- 1— ■>------------------------------------

an officer, director, or an agent.
_____  #  * *  ^

(12) jThe Plaintiffs have the obligation, upon exercise of their rights as 

set forth in paragraph (9), supra, and in the absence of a mutually agreeable resolu

tion of the issues in dispute between the parties to "THE AGREEMENT", to seek timely 

¿solution of the dispute as provided by "'ARTICLE 15 - ARBITRATION" of "THE 

AGREE!LENT" .

(13) As provided by "THE AGREEMENT", the Plaintiffs as Claimant filed a 

‘̂ DEMAND FOR ARBITRATION" together with the "Exhibit A”, incorporated herein by 

reference and attached to this "AMENDED COMPLAINT", with the American Arbitration 

^Association, on or about December 9, 1974. No further Progress Payments have since 

been made to ('THE CONTRACTOR" pending resolution of the issues in dispute in 

accordance with Plaintiffs' rightG under Articles 17 and 25 of "THE AGREEMENT' . T̂he 

’JDEHAND FOR ARBITRATION" filed by the Plaint if fa will hereinafter be referred to as 

"THE DEMAND".

■ (14) On or about January 3, 1975 "DEFENDANT MULLINS" filed, or caused to

be filed, a "RESPONSE AND COUNTERCLAIM TO THE DEMAND" with the American Arbitration

Aasociation. In this "RESPONSE AND COUNTER CLAIM", as well no in subsequent
----------------- ------- *•________________ _ _________________________ _______________
appearances before the American Arbitration Association "DEPENDANT MULLINS" has not

disclosed uny corporate character of such company under the prior corporate name of

^K-M DEVELOPMENT, INC." as a party to '".HE AGREEMENT" nor under the preoent corporate

^name of "PAUL MULLINS CONSTRUCTION CO.".

(15) The "DEFENDANTS" designated "PAUL MULLINS CONSTRUCTION CO." have

extensively appeared before the American Arbitration Association (Case No. 71 10 0090 74)

by:

(a) Filing a "RESPONSE AND COUNTERCLAIM TO THE DEMAND";

(b) Payment of an initial arbitration fee;

(jc) Filing a list of acceptable arbitrators and communicating

with the AAA concerning criteria for arbitrators; and
------------------------------ - - —

(d) Filing a list of acceptable dates for arbitration proceedings*  _____
to be held.

(16) That, after "THE DEMAND", and on or about January 7. 1975. said 

DEVELOPMENT, INC." changed its corporate name to "PAUL MULLINS CONSTRICTION CO.'' 

by the act of the "DEFENDANT MULLINS" without advising Plaintiffs.

y J -26



(18) That the "DEFENDANT CORPORATION" under its original name, either (a) 

vas an unnamed Contractor to "THE AGREEMENT" under an assumed name acting through 

?aul Mullins (also known as L. Paul Mullins and Lloyd Paul Mullins) as president, 

agent, and authorized representative; (b) subsequently adopted "THE AGREEMENT" of 

T̂Mm l  Mullins as "THE CONTRACTOR" and assumed rights and benefits under said "AGPEEMENT" 

as veil as obligations and liabilities under "THE AGREEMENT"; or (c) acted as an 

undisclosed principal during the performance of the Contract until on or about 

February 7, 1975, through Paul Mullins as its authorized agent and representative 

who had authority to act in behalf of Gaid Corporation.

(19) That said "DEFENDANT CORPORATION" under its current or previous name, 

has likewise functioned as described under paragraph (18), supra.

(20) That with respect to all allegations in this "AMENDED COMPLAINT", 

said 'DEFENDANT CORPORATION", under both its prior and present name authorized, 

approved and/or ratified the acts of Lloyd Paul Mullins as an officer, i.e. ns 

president, and as the spent and representative of said Corporation at all times in

its dealings with Plaintiffs vit)» respect to "THE AGREEMENT", before and after said

DEFENDANT CORPORATION" disclosed its identity to Plaintiffs.

(21) Since the Plaintiffs filed "THE DEMAND" the "DEFENDANTS" have further

breached their obligations to arbitrato claims or disputes arising out of "THE

^tGREEMENT" or tine breach thereof as required under Article 15 of "THE AGREEMENT"

and in accordance with the Construction Industry Arbitration Rule3 of the American

Arbitration Association, hereafter referred to as the "AAA RULES". In particular ---—--- -----------------------------------------------------------------------------
said "DEFENDANTS" have Gpecifically breached the third paragraph under Section 46 of

said "AAA RULES", effective March 1, 1974 , which were incorporated by reference

under Article 15 of "THE AGREEMENT" and which are attached hereto as "Exhibit B".

(22) The Plaintiffs have sought to enforce the arbitration provisions of 

’THE AGREEMENT" and the "AAA RULES", supra, by filing a "MOTION TO COMPEL ARBITRATION 

IN ACCORDANCE V:iTiI AGREEMENT AND RULES" with the District Court in and for the County

>̂f Boulder, State of Colorado, designated as this Civil Action No. 75-0203-1, on or

about January 20, 1975 and have diligently attempted to preserve their arbitration \__ __________________________________________________ _______________________________ __
rights in thi3 Civil Action and also under an Independent "COMPLAINT IN FORECLOSURE 

OF MECHANIC’S LIEN" with "NOTICE OF COMMENCEMENT OF ACTION' (LIS PENDENS)", designated

as Civil Action No. 75-0383-1 which was filed or caused to be filed by "DEFENDANT a---- ---------------------------------------------------------------- _------------
CORPORATION" through Its agent "DEFENDANT MULLINS" on or about February 7, 1975.



(23) The "DEFEHDAKTS" further breached "THE AGREEMENT" by filing', or 

cauoing to be filed, the above referenced ”COMPLAINT IH FORECLOSURE OF MECHANIC'S 

LIEN" with "NOTICE OP COMUEMCEMEUr OF ACTION (LIS PEND1NS)” with the District 

Court (Civil Action No. 75-03S3-1) and causing such "LIS PENDENS" notice to be 

filed with the Clerk and Recorder for the County of Boulder, State of Colorado. TlviG 

Has placed a cloud on the marketable and merchantable title of the Plaintiffs 

property at i:Lot 6 Benchmark Subdivision, County of Boulder, State of Colorado , 

without legal justification and in proas disregard of Plaintiffs' arbitration rights 

under "THE AGREEMENT1' which Plaintiffs have not waived and continue to diligently

^UHLREFOP.K, the Plaintiffs pray for the following specific types of relief

against each Defendant jointly and severally:
(A) An Order of Court compelling arbitration of all controversies, 

issues, claims, and disputes to be submitted by the Plaintiffs Hark H. and 

Juanita S. Alapaugh in nn amendment to the "DEMAND FOR ARBITRATION" previously 

filed on or about December 9, 1974 with the American Arbitration Association (which 

may include this "AMENDED COMPLAINT FOR (1) DREACH OF CONTRACT; (2).NEGLIGENCE;

(3) WRONGFUL ATTEMPT TO REVOKE FINALITY OF SUBMISSION TO ARBITRATION AND FOR WRONGFUL......... ■ ■ -.....- i ----- --- ----------------------------------------------  -
REFORMATION OF CONTRACT; AND (4) ADDING ADDITIONAL PARTY DEFENDANT" in such an

-  ■ ■ — ..........  - ...... — ---- ------------  ---------------  - - ■ ----- - - -------  - --------------  --------  - --------

onended demand) and ordering that an award by the duly constituted arbitrator(s)

solucted by the American Arbitration Association may be entered with this District

Court and filed with the Clerk of this District Court a3 a basis of a judgment

and that an execution may be issued to its collection pursuant to the statutory

arbitration provisions of Rule 109 of the Colorado P.ules of Civil Procedure, entitled
___ __________________

’ARBITRATION" with respect to the following prayer(s) or relief relating to the
--   -   ......... . t. . , r —  -  " - ------- ------------------- ------ -  ■' 1      ...... .......

subject matter of the controversies, issues, claims and disputes set forth in this 

¿¡AMENDED COMPLAINT" ;

i t  i t  H r

SECOND CAUSE OF ACTION -- NEGLIGENCE 

(2S) Plaintiffs incorporate and reallpgc paragraphs one (1) through 

twenty-seven (27) of this "COMPLAINT" in their entirety as if fully set forth under 

this Second Cause of Action.

*



jrJUL.PvLFORE, t h e  P l a i n t i f f s  p r a y  f o r  t h e  f o l l o w i n g  s p e c i f i c  t y p e s  o f  r e l i e f

against each Defendant, jointly and severally:

(A) An Order of the Court compelling arbitration of all controversies, 

issues, claims, and disputes as summarized under paragraph (A) of the prayer for 

the First Cause of Action on page (3), supra;

*  *  *

THIRD CAUSE OF ACTION
LTlONGFUL ATTEMPT TO REVORE FINALITY OF SUBMISSION TO ARBITRATION 

AMD FOR A.TTE'fPTEI) WRONGFUL PJEFGRMATION OF CONTRACT

(34) Plaintiffs incorporate and reallege paragraphs one (1) through 

thirty-three (33) of this "COÎÎPLAIHT" as if fully set forth under this Third Cause

f .Action.

(35) The "DEFENDANTS'1 breached the arbitration provisions of "THE AGREEMENT" 

by reserving a purported right to refuse to comply with uny award to be rendered by 

the arbitrator or arbitration tribunal to be selected by the American Arbitration 

Association, as detailed under paragraph (21). In addition the "DEFE'fDAîT CORPOP-ATIONN.______________________________ _________________ — -—--------------------------------
and "DEFENDANT MULLINS" breached the arbitration provisions by causing the "COMPLAINT 

I N  FORECLOSURE OF MECiLANIC ’ S LIEN" to be filed as Civil Action No. 75-0333-1 without 

submitting the dispute to arbitratior. <

(36) The 1’DEFEAT) ANTS" actions, interpretation and conduct, supra, under 

the circumstances amounts to a wrongful attempt to reform '‘THE AGREEMENT in bad 

.¿a 1 th.

(3 7 ) As a consequence, Plaintiffs were, compelled to seek a judicial 

remedy by filing Civil Action No. 75—0203—1 to assure that an arbitration av’ard 

made pursuant to "THZ AGREEMENT" would be enforceable in the cognizant court without 

being exposed to a risk of continuing litigation to retry any and all of the issues

on the basis that the "DEFENDANTS" submission to arbitration 1b only a condition

precedent to a possible court action.

wer

-----------------------------------------------  *  *

$aid actions by the "DEFENDANTS" under paragraph (33)(b) above

made in deliberate disregard of the arbitration provisions of "THE 

ÂGREEMENT" after the "DEFENDANTS" deliberately concealed the identity of 

t|ie ‘DEFENDANT CORPORATION" as the Respondent before the American Arbitration 

^Association in Case No. 71 10 0050 74;

-ft -ft
J-29
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yilEREFORE, t h o  P l a i n t i f f s  p r a y  f o r  t h e  f o l l o w i n g  s p e c i f i c  t y p e s  o f  r e l i e f

against each Icfendant, jointly and severally:

(A) ^ An Order of the Court compelling arh i 1la t ion of ¡ill I'li.nt.vi'vm ¡¡U'ii,

jssues, claims, and disputes as ounmarized under paragraph (A) of the prayer for

the First Cause of Action on page (8), supra.

■ f r  *  #

U) For such other relief as the Court deems appropriate-

Respectfully submitted

Johrjf 11. Love 
At.i'urnoy for the PlniurKfi; Alupmtgh
21>0 Arapahoe, Suite 2U2 
boulder, Colorado ¡>0302 
(303) ¿»99-6762
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IN TUE DISTRICT COURT ,

IN AND FOR TUE COUNTY OF BOULDER

i i

1
STATE OF COLORADO

Civil Action No. 75-0353-1

PAUL MULLINS CONSTRUCTION CO.,

Plaintiff,

vo.

MARK H. ALSPAUGH AND JUANITA S. ALSPAUGU, 
CAPITOL FEDERAL SAVINGS, AND GERALD 
CAPLAU, PUBLIC TRUSTEE FOR THE COUNTY OF 
BOULDER, STATE OF COLORIDO,

Defendantu

) MOTIONS TO QUASH SUMMONS .,, 
) AND COMPLAINT AMD TO .
) DISMISS WITH PREJUDICEL1.' ■. 
) . , ■■•.-•i-V
)
) ■ .. :.uT
)
) '• ■1 
)
) V

1 '
COMES NOW, the Defendants Mark li. Alspaugh and Juanita S. Alspaugh,' 

by and through their attorney John il. Love, and hereby inoveij this Honorable' ' 

Court for an Order to quash the "SUMMONS" and "COMPLAINT" by virtue of * #

lack of jurisdiction over the subject matter it* and to diomiss such

"SUMMONS" and "COMPLAINT" with prejudice together with appropriate relief re

lated thereto.

In addition to the "AFFIDAVIT OF MARK li. AND JUANITA S. ALSPAUGU", 

attached hereto, the Court is requested to take judicial notico of other docu

ments and records (including "COMPLAINT", "MOTIONS", "BRIEFS", and referenced 

"AFFIDAVITS", with copies attached) filed before this same Court in a predecease. 

Civil Action No. 75-0203-1 in which said Mark II. Alsp-iugh and Juanita S.

Alspaugh filed a "COMPLAINT" against Paul Mullins, d/b/a Paul Mullins Con

struction Company an Defendant: !

(A) "SUMMONS" and "COMPLAINT" by said Alspaugho as Plaintiffs;

(B) "MOTION TO COMPEL ARBITRATION IK ACCORDANCE WITH AGREEMENT •: ..
AND RULES" (served .flimultancouoly with uaid "COMPLAINT" ill1." • 
behalf of said Plaintiffs Alspaugh; , r

{
< t.



11 * BASIS OF MOTION TO DISMISS FOR MACK. OF JURISDICTION OF SUBJECT
flA’VTKK AND FOR FA I L U R E ^  a CLAIM _  __________________

( M  T h e  " M O T I O N "  i a  made p u r n u a n t  t o  R u l e  1 2  ( b ) ( X ) p ,(5) and a l s o

under Rule 12(h)(3) of the. CROP which is quoted in part, in the accompanying

"BRIEF".

(B) The subject matter of the dispute pertaining to the above ref

erenced March 12, 1974 "AGREElfEUT" (a copy of which is attached to the "LIF.N 

IORLCLObURL COMPLAINT" as "Exhibit A") appears to bo nvoclso.lv the same 

AGRF.FMI.Nr" aa the "AGREEMENT" vhich comprises the subject matter in the 

-MapauKhn ' "DEMAND FOR ARBITRATION" and "MOTION TO COMPEL ARBITRATION" (with 

t_hc associated "COMPLAINT") docketed as Civil Action No. 75-0203-1. A copy of 

such "AGREEMENT", incorporated by roference, and the "DEMAND FOR ARBITRATION'' 

(a.nd "Exhibit A" thereto) and in the "COMPLAINT" ia on Min under C.A. 7 WhOl- 

and the fact that the "AGREFMENr'1 comprising the iuihjcct matter of tills Civil 

Action No. 75-0383-1 is identical to the "AGREEMENT" comprising thn nub I act 

matter of G.A, 75-0203-1 can lie easily verified by the Court.

*- -X- *-
(D) While it would bo very convenient for the firm of Thomnn

and Esperti to avoid a possible conflict of interest by having to represent

both the corporation and Paul Mullins individually, there does not appear to

be any substantial reason for both the corporation and individual not to defend_____ ________________ ________ ___ ________ __ _________________
l̂hci Alspaughs' causes of action in Civil Action No. 75-0203-1 before the 

American Arbitration Association in accordance with the "AGUF.EMF.NT" of the 

parties which ia clearly analyzed in the following documents filed under Civil 

Action No. 75-0203-1 in addition to the original "DEMAND FOR ARBITRATION" which 

wan Incorporated therein by roference:

(a) "COMPLAINT BY PLAINTIFFS' ALSPAUGll"— See paragraphs 

19, 92, 93, 99, 95, 96, 97, and 90. It in noted under para

graphs 96 and 97 of the "COMPLAINT" that tho Defendant was

eeeklng relief in its counter-claim ns a Respondent before the
J-32Amerlean Arbitration Assoclatlcm_in_.Lbo.-amount ,.,nf THIRTEEN— ----- — -



•i"

*1- BASIS OF MOTION TO DISMISS FOR LACK. OF JURISDICTION OF SUBJECT
MATTER AND FOR FAILURE TO STATE A CLAIM___________ ____________

(A) The "MOTION" is made pursuant to Rule 12(b) (l)g(5) one! also 

under Rule 12(h)(3) of the CRCP which in quoted in part in the accompanying 

"BRIEF".

(B) The subject matter of the. dispute pertaining to the above rof- 

erenced March 12, 1974 "AGREEMENT" (a copy of which is attached' to the "LIEN 

FORECLOSURE COMPLAINT" as "Exhibit A") appears to be nre-ci9e.lv the same

' AGREEMENT" an the "AGREEMENT" which comprises the subject matter in the 

■Alspaugha1 "DEMAND FOR ARBITRATION" and "MOTION TO COMPEL ARBITRATION" fwitli 

the associated "COMPLAINT") docketed as Civil Action No. 75-0203-1. A copy of 

such "AGREEMENT", Incorporated by reference, and the "DEMAND FOR ARBITRATION'' 

Cand "Exhibit A" thereto) and in the "COMPLAINT" is on file under C.A. 75-0203-1 

and the fact that the "AGREEMENT" comprising the subject matter of this Civil 

^ction No. 75-0383-1 is identical to the "AGREEMENT" comprising the subject 

matter of C.A. 75-0203-1 can be easily verified by the Court.

(D) While it. would be very convenient for the firm of Thomas 

and Hsperti to avoid a possible conflict of interest by having to represent 

both the corporation and Paul Mullins individually, there does not appear to 

be any substantial reason for both the corporation and individual not to defend 

t̂lie Alapaughs' causes of action in Civil Action Ho. 75-0203-1 before the 

American Arbitration Association in accordance with the "AGREEMENT" of the 

parties which is clearly analyzed in the following documents filed .under Civil 

Action No. 75-02.03-1 in addition to the original "DEMAND FOR ARBITRATION" which

was incorporated therein by reference:

(a) "COMPLAINT BY PLAINTIFFS' ALSPAUCH"— See paragraphs

19, 42, 43, 44, 45, 46, 47, and 48. It is noted under para

graphs 46 and 47 of the "COMPLAINT" that the Defendant was 

seeking relief in its counter-claim ns a Respondent before the



THOUSAND SEVEN HUNDRED SEVENTY-SIX AND 94/100 ($13,776.94)

DOLLARS which is identical to the sum claimed by the Paul 

Mullins Construction Company an the corporation Plaintiff 

in paragraph' 6 of ita "COMPLAINT" In thin Civil Action No.

75-0383-1. Thus, beyond question the subject matter, is 

identical in both Civil Actions by tho admission of Paul 

Mullins individually and as a representative of the corporation '•--------------------- ---------------- ------------- --- -------- - i
and also by their attorney, who is admittedly the nttornoy ■ ;  V  . j

\v"j !for both such parties. !

|
i

(b) Plaintiffs Alspaughs' "MOTION TO COMPEL ARBITRATION i

IN ACCORDANCE WITH AGREEMENT AND RULES" and the "MEMORANDUM Bill El' ■

IN SUPPORT OP MOTION TO COMPEL ARBITRATION IN ACCORDANCE WITH
- ■ . | 

AGREEMENT AND RULES". / J" r 1 ' “   r_ 1 ' i t .
(c) , "OPPOSING MEMORANDUM BRIEF TO DEFENDANT'S MOTION TO

DISMISS" filed in behalf of the Alopaughs which analyzes a trans- 

action and the relationship between the parties in depth and 

establishes tho basic reasoning why it would be fair, just, and ,

equitable to have the entire dispute resolved by arbitration after 

the corporation is made a party Defendant in Civil Action No.

75-0203-1 pursuant to a subsequent motion to be made by the j
i

Alspaughs. !
--------------------- £  ii(F) In addition, the corporate Plaintiff in this lien suit here

under is bound by the provisions of Article 15 of tho "AGREEMENT" providing for 

arbitration. Since said Plaintiff has not complied with the arbitration pro

visions of the "AGREEMENT", said corporation has not stated a claim for which 

relief can be granted.

The Defendants Alspaugh are not waiving their arbitration rights
11 --- ■ ■■ ------  ------- -------  ■■ ■ --- --- ■ — - -

hereunder and are making a timely plea that such lack of arbitration proceeding j 

Is a defense In this case prior to filing a responsive pleading as set forth in 

the accompanying "BRIEF" under III. However, the counsel for the Alspaughs 

believes that such arbitration rights can only be proccdurnlly secured by having i



^5-0203-1 and to have such amended complaint; served upon 

addition to being served upon Paul Mullins individually;.

( /
t h e  c o r p o r a t i o n  i n -  ,;v

ft- ■H-

III. ADD ED NOTION THAT DISMISSAL OF LI EM COMPLAINT BE Wj^_PiyjJUJ^ICE

(A) Tho Defendants Alspaughs herein also request this Court to 

d__isnilsa jthi8_Civil_ Action No. 75-0383-1 with prejudice

H o w e v e r ,  d 'U n n i i u m l

with prejudice under Rule 41(b) in this action ia not harsh because said. 

Plaintiff can adjudicate tho merits of the contract dispute before the arbitrator 

which right is recognized Hayufcin v Gibbon, Colo. 338 P. 2d. 1032, 1033, nftor 

arbitration between all tlm purclcn ia authorized under Civil Action Ho, 

75-0203-1. For example, it appears from a copy of the February 18, 1975 

letter from the American Arbitration Association which is attached to the 

attached "AFFIDAVIT" of the Alspaughs herein, that the American Arbitration 

Association is in a ’’standby position" awaiting direction from tho Court.

i(r ¥r 'fr
WHEREFORE, the De.fendantn Alspaughs pray that this Court grant the 

following relief:

(1) Quash the "SUMMONS" and "COMPLAINT" of this Civil Action 

entitled "COMPLAINT IN FORECLOSURE OF MECHANIC'S LIEN" and "NOTICE OF 

COMMENCEMENT OF ACTION (LIS PENDENS)".

(2) Dismiss the Civil Action No. 75-0383-1 with prejudice under 

Rule 41(b) of the Colorado Rules of Civil Procedure.

Respectfully submitted

_yj{ptL^rL_Joliu/U. Love
Attorney for Defendants Mark 
and Juanita S. Alspaugh 

250 Aripahoe, Suite 202 
boulder, Colorado 80302 
(303) 449-6762

Alspaugh
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113 THE DISTRICT COURT

AND FOR THE COUNTY OF LOULDLR 

STATE OF COLORADO 

Ci. 1 Action Ho. 75-0223-1

V ‘ . .

c/,-

■ ,S CONSTRUCTIO ; , .. , )
)
)Plaintiff, SECOND SLT'PLEMENT TO NOTION
) TO QUA1Sh SUMMONS AND COiTLAINT
)
)
)

AND TO DISMISS PREJUDICE

SV-AUGU and JUANITA. S . ALSPAUCH; 
An. SAVINGS: and GERALD 
•EEiC TRUSTEE FOR THE COUNTY OF 
TATE OF COLORADO,

-)
)
)
)
)Defendants.

CONES NON the. Defendants ?L\RK II. a no .1IV-HIT A S. Abr-'F.' FOV;, by and 

t.' >; ;• their attorney, John H. Love, her coy rove this Honorable Court to

dir isr, t:v ' CMC SSCLAIM1' contained in the "ANSNER AND CROSSCLAIM’' that was nerved

c.i said .-ef andanti» Alspnugh ' s Counsel by the attorney for Defendant Capito. i

darai Muviugs,r as evidenec-d by a Certificate of Nailing dated .Aprii 23, 3 •’>';>

n^ly after oral arguments cn the several notions in Civil Actions,.

75- 3 v . ]. m e  75-0383-1, which vere taken under advisement by the Court) .-u . d

i-hlc (|u.u- received on April 24, 1973,

Therefore, said Defendants Al&paugh hereby withdraw "SECTION II - 

; NIXON TO DISMISS TOR IFISUFFICIEtfCT of SERVICE OF PROCESS" relating to the 

" CL Air:" in the "SUPPLEKEKT TO MOTION TO QUASH SUMMONS ANT COMPLAINT AND

¿3 hi RE;- \TTR PREJUDICE’ in tills Civil Action Ho. 75-03u3-T, but retains 

the ..E.ir.g portion of said previous notion supplement and referenced docu- 

T: ev r •_ end hereby renews its said "NOTION TO DISMISS THE CROSSCLAJN" in 

ailciitio- to the ’’CCHRLAI.,!' in this Civil Action on the «rounds previously 

stater to the Court in uritiv • by ecticii, etc., and in ora] u/'i-’r.it to tic 

Court or .April 23. 1075.

conce;  

n a v e  1 

p u  p a

Since the said b e t andants believe that the substantive contentions 

p disci3.»al of the I lain,tiff and Crosa-Clairar.t in t.iis Civil Action 

. auffici^n:ly erpreesad to the Court, it does not epatar any good 

•oil Id be .icniev-rd by apply i.-.g to the Court to have this "HOT I Oh" set

J—3 5



down for hearing. Therefore, said Defendants Alapaugh are filing this 

';j*£>TID;r  for the express purpose of riot prejudicing any of their procedural 

righto during ouch tine a3 the Court requires to deliberate and rule upon tne
W i  ......................... .11 —  — -  —  ................................  ■ '

Batters presently before the Court in these two Civil Actions, which should 

automatically affect the proceedings with regard to tne Alspunghs and Capitol 

j?cdcrnl Cavings.

Respectfully submitted,

John h. Love
Attorney for the Defendants Alspaugh 
250 Arapahoe, Suite 202 
boulder, Colorado C0302 
(303) 4A';-~6762
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IN THE SUPREME COURT OF THE STATE OF COLORADO

I

I

No.

MARK H. ALSPAUGH AND )
JUANITA S. ALSPAUGH, )

) AFFIDAVIT OF
Petitioners, )

) PETITIONER'S
vs. )

) ATTORNEY
THE DISTRICT COURT IN AND FOR THE )
COUNTY OF BOULDER, HONORABLE )
WILLIAM D. NEIGHBORS, Judge, )
PAUL MULLINS, d/b/a: PAUL MULLINS )
CONSTRUCTION CO., PAUL MULLINS )
CONSTRUCTION CO., A Colorado )
Corporation, )

)
Respondents: )

I, JOHN H. LOVE, being duly sworn, hereby state and affirm to 

the best of my knowledge, information, and belief:

This Affidavit, together with materials incorporated herein by 

reference, is Appendix K to an "Original Proceeding in the Nature of Pro

| hibition." The materials incorporated herein by reference include:
1
| (a) Table of Contents for Reference Material, Appendix K.
!

(b) Part I, Reference Material (Selected)

(c) Part II, Reference Material (Complete)

The reference material contained in Appendix K is both a com- 

I pilation and condensed digest of copies of certain documents of record 

in Civil Action No. 75-0383-1, and it is believed that these documents 

are adequate to support the "Petition for Writ of Prohibition." The 

Exhibit K reference materials were reproduced from copies of documents 

in my files which are believed to be the same as those contained in thei
l files of the Respondent Court and Judge.

o h n  h . l o v e
a t t o r n e y

B O U L D E R
C o l o r a d o continued on page two



3 H N  h . l o v e  
a t t o r n e y

b o u l d e r
C o l o r a d o

Part II of Appendix K has been separately bound and contains 

copies,in their entirety, of all items listed in the table of contents. 

Two copies of Part II of Appendix K have been filed with the Clerk of 

the Supreme Court for use in these proceedings as reference material.

Part I is a condensed digest of Part II. Ten (10) copies of 

^art P have been filed with the Clerk of the Supreme Court for distri

bution with the ten accompanying copies of the Petition, Petition Brief, 

and other appendices. The extent to which Part II materials are con

tained in Part I is described by the table of contents.

I understand that documents previously filed with the Supreme 

Court of the State of Colorado in Original Proceeding No. 26960 are still 

available to the Colorado Supreme Court and have been recently recovered 

from the archives for use in this proceeding. These documents are listed 

below:

PETITION FOR WRIT OF PROHIBITION

BRIEF IN SUPPORT OF PETITION FOR WRIT OF PROHIBITION

AFFIDAVIT OF PETITIONERS’ ATTORNEY, DATED AUGUST 27, 1975
; (WITH LISTING OF COPIES OF ATTACHED EXHIBITS)
i

| ORDER OF TRIAL COURT
i
j ORIGINAL PROCEEDING; RULE TO SHOW CAUSE 

MOTION FOR EXTENSION OF TIMEI
j ANSWER AND BRIEF OF THE RESPONDENTS, THE HONORABLE WILLIAM D. NEIGHBORS, 
j PAUL MULLINS, AND PAUL MULLINS CONSTRUCTION COMPANY IN OPPOSITION TO
i PETITION FOR WRIT OF PROHIBITIONI!
! REPLY TO THE ANSWER AND BRIEF OF RESPONDENTS

I BRIEF IN SUPPORT OF THE REPLY TO THE ANSWER AND BRIEF OF RESPONDENTSl
! MOTION ON BEHALF OF RESPONDENTS, THE DISTRICT COURT IN AND FOR THE
| COUNTY OF BOULDER, The Honorable William D. Neighbors, Judge;
j PAUL MULLINS AND PAUL MULLINS CONSTRUCTION CO.; FOR PERMISSION TO 
j FILE SUPPLEMENTAL ANSWER AND BRIEF

SUPPLEMENTAL ANSWER AND BRIEF OF THE RESPONDENTS, THE DISTRICT COURT 
IN AND FOR THE COUNTY OF BOULDER

ORIGINAL PROCEEDING ORDER

CONTINUED ON PAGE THREE



REPLY TO THE SUPPLEMENTAL ANSWER AND BRIEF OF THE RESPONDENTS

NOTICE OF CHANGE OF ADDRESS OF THOMAS AND ESPERTI, PROFESSIONAL 
CORPORATION

RULE DISCHARGED AS IMPROVIDENTLY GRANTED ON FEBRUARY 23, 1977

John/M, Love

STATE OF COLORADO )
) ss.

COUNTY OF BOULDER )

Subscribed and sworn to before me this / J7 day of 

May, 1977, by John H, Love.

0  J
Is A j; l.*7

Notary Public

My commission expires: 
My Commission Expires Sept. 10,1980

d h n  h . l o v e  
a t t o r n e y

b o u l d e r
C o l o r a d o page three



APPENDIX K

TABLE OF CONTENTS FOR REFERENCED MATERIALS APPENDIX "K"

Exhibit "K" 
Item No. Title

Docket
Refer. PART I PART II
"0383" Entry Page No. Page No

1 Agreement dated March 12, 1974 2-10-75
6-30-76 Complete Kl. Kl

2 Construction Industry Arbitration Rules 
of the American Arbitration Association 
effective March 1, 1974.

6-30-76 Complete K9 • K9

3 Complaint in Foreclosure of Mechanics' 
Lien (by Plaintiff Corporation) 2-10-75 Deleted K15

4 Motion for Extension of time to File 
Pleadings. 2-26-76 Partial K15 K19

5 Motion to Reconsider Homeowners' Right 
to Statutory Arbitration 3-22-76 Complete K16 K22

6 Memorandum Brief in Support of Motion 
to Reconsider Homeowners' Right to 
Statutory Arbitration

3-22-76 Deleted K25

7 Answer and Counter-claim (byHomeowners 
against Plaintiff)

3-22-76 Partial K19 K28

8 Third-Party Complaint Against Paul 
Mullins, Third-party Defendant 
(by Homeowners) Without exhibits- 
already on file).

3-22-76 Partial K22 S3 7

9 Undifferentiated Motion by Homeowners 4-12-76 Partial K25 K45
10 Reply of Plaintiff to Counterclaim, 4-12-76 

Answer of Third-party Defend. Paul Mullins,
& Response of both to Defendants Motion to 
Reconsider.

Deleted K51

11 Reporter's Transcript of Informal 
Conference of April 16, 1976.

Partial K23 X55

12 Minute Order, entered April 16, 1976 4-20-76 Partial K31 K7 5
13 Reply of Homeowners to Affirmative 

Defenses of Plaintiff and Third-Party 
Defendant Mullins

4-30-76 Partial K32 K77

14 Supplemental Offer of Proof of Home- 
owners Statutory Arbitration Rights 6-28-76 Complete K33 X79
(including the June 30, 1976 Affidavit 
of Paulette Downing, Court Reporter, 
with the referenced Deposition, includ
ing a Statement of Changes, signed by 
Paul Mullins. However, a copy of the 
March 12, 1974 Agreement, i.e. Deposi
tion Exhibit No. 2 is enclosed' in 
this table of contents as Exhibit "k" Item No. 1, supra, and a copy of the AAA 
Construction Industry Arbitration Rules, 
effective March 1, 1974, i.e. Deposition 
Exhibit No. 17 is enclosed as Exhibit K,

15
Item No. 2, supra.
11/13/74 Letter by Thomas and Esperti Complete K70 K114

16 Homeowners' Motion for Designation of 
Orders as an Appealable Judgment

7-12-76 Complete K72 K116



APPENDIX K

TABLE OF CONTENTS FOR REFERENCED MATERIALS APPENDIX "K

Exhibit "K" 
Item No. Title

Docket 
Refer. PART I PART II
"0383" Entry. Page No. Pace No.

17 Memorandum Brief in Support of Home- 
owners' Motion for Designation of 
Orders as an Appealable Judgment

7-12-76 Complete K78 K122

18 Minute Order Dated 7-23-76 7-26-76 Deleted K124
19 Motion to Amend Pleadings by Plaintiff 

and Third-Party Defendant 8-19-76 Deleted K125

20 First Amended Complaint in Foreclosure 
of Mechanics' Lien and First Amended 
Reply of Plaintiff to Counterclaim, 
Answer of Third-Party Defendant Paul 
Mullins and Response of Both to Defend
ant's Motion to Reconsider

8-19-76 Deleted K127

21 Reporter's Transcript Argument on 
Motion Pursuant to Rule 54 (b)

Partial K80 K129

22 Rulings and Orders on All Pending Motions 11-4-76 Partial R84 K141
s 23 Amendment to Homeowners' Answer and 

Counterclaim and Repoy to the Amended 
Pleadings of Plaintiff and Third-Party 
Defendant Paul Mullins

11-17-76 Partial K85 K.14 6

24 Minutes of Pre-Trial Conference 12-7-76 Deleted K149
25 Amendments to Minutes of Pre-Trial 

Conference
12-15-76 Deleted K152

26 Motion for Summary Judgment with Respect 
to a Certain Affirmative Defense and the 
Third-Party Complaint Against Paul Mullins 
Individually, and Memorandum Brief in 
Support Thereof.

1-13-77 Complete K86 K153

27 Affidavit of Paul Mullins Construction 
Co., dated January 10, 1977 (The attached 
copy of Paul Mullins' Affidavit, dated 
2-6-75, and attachments thereto, C.A. 
75-0203-1, are in Petitioner's Affidavit 
of 8-27-75 (Original Proceeding No. 26960)

1-13-77 Deleted K15 9

28 Memorandum Brief Opposing Summary Judgment 2-18-77 Complete K92 K161
29 Affidavit of John H. Love 2-18-77 Complete K136 K205
30 Letter from the American Arbitration 

Association to Counsel for the Parties 
Dated December 18, 1974.

Complete K141 K21C

31 Affidavit of Mark H. Alspaugh 2-18-77 Deleted K212
32 Minute Order Granting Plaintiff 10 Days 

to File a Reply Brief to Defendant's 
Memorandum Brief Opposing Summary 
Judgment (No Reply Brief was Filed)

2-28-77 Deleted K219

33 Duly Excuted "Order" initially issued by 
Court upon Approval of a Certain Undertaking

3-16-77 Complete K143 K22C

34 "Order" Enjoining Homeowners from Recording 3-18-77 Complete K145 K222
Duly Executed Certificate of Release of 
Mechanics' Lien.

kii



APPENDIX K

TABLE OF CONTENTS FOR REFERENCED MATERIALS APPENDIX "K"

xhibit "K" 
tem No. Title

Docket
Refer. PART I | PART 11
"0383" Entry Page-No. Ì Page No.

35 Motion of Plaintiff Objecting to 
Provisions in Court's March 16, 1977 
Order and for Allowance of Certain Costs

3-24-77 Deleted K223

36 Homeowners' Response to "Motion of 
Plaintiff Objecting to Provisions in 
Court's March 16, 1977 Order and for 
Allowance of Certain Costs"

3-30-77 Partial K146 K229

37 Ruling on Plaintiff's Objections to 
Substitution of Security

4-7-77 Complete K148 K235

38 Homeowners' Motion to Alter or Amend 4-18-77 
Judgment or for a New Trial, April 1, 1977 
Affidavit by Frank C. Olson, copy of Certi
ficate of Release of Mechanics' Lien.
Note: The "Supporting Offer of Proof 
(In Support of Oral General Offer of 
Proof at 3-30-77 Hearing")is on file 
with Respondent Court.

Deleted K237

39 Motion to Compel Recordation of 
Certificate of Release of Mechanics' Lien

4-27-77 Deleted X251

40 Homeowners' Request for Vacation of the 
May 3, 1977 Appearance for Setting 
Scheduled by Capitol Federal Savings 
and Certain Other Interim Relief

4-28-77 Deleted K253

41 Minute Order (Denying Homeowners' 
Motion, filed 4-28-77) 4-28-77 Deleted K255

42 Homeowners’ Motion for Temporary 
Injunction to Preclude the 
Recordation of the Certificate of 
the Release of Mechanics' Lien

5-2-77 Deleted K256

43 Notice Of Hearing (For May 19, 1977) 
(1/2 hour) 5-4-77 Deleted K261

44 Amended Notice of Hearing 
(For May 19, 1977) (1/2 Hour) 5-9-77 Complete K150 K262

45 Stipulation and Motion to Dismiss and 
Discharge Mechanics' Lien.

3-16-76 Complete K151 K263

Kiii
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