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CROSS-EXAMINATION EARLIER OR LATER: WHEN IS
IT ENOUGH TO SATISFY CRAWFORD?

Christopher B. Mueller*

The revolution in confrontation jurisprudence brought by the
decision in Crawford v. Washington! changed many things, but it did not
change one important part of the law, namely the doctrine that cross-
examination can make everything right, as far as the Confrontation
Clause is concerned. Simplifying for a moment, Crawford affirms the old
rule that the Confrontation Clause is satisfied by both prior and deferred
cross-examination.

That is to say, a statement may be admitted if the speaker testified
before trial, typically in a preliminary hearing but sometimes in a
deposition, and was cross-examined then (or could have been), which is
what is meant by prior cross-examination. And a statement may be
admitted if the witness testifies at trial and can be cross-examined then,
which is what is meant by deferred cross-examination.

In either case, the cross-examination is not quite what lawyers
usually have in mind when they think about cross-examination and
what it can do. The reason is that in both cases the actual statement
being admitted against the accused was made “off stage” so to speak, and
not in court where a defense lawyer can press the witness by putting the
questions that cross-examination allows.

In the case of prior cross-examination, there is always the question
about motivation: Did the defense lawyer really have the same incentive
back then to pursue the witness?

In the case of deferred cross-examination, there is always the
question whether the testing process can be fully effective, since it goes
forward long after the statement was made, and since the witness
almost always retreats into evasions and claims of lack of memory now.
The witness often never quite concedes that the earlier statement was
mistaken or false, so it is possible that the deferred chance to challenge
the witness is not really good enough. If it wasn’t good enough, then a

* Henry S. Lindsley Professor of Law, University of Colorado School of Law. The
author wishes to thank the staff of Regent University Law Review, and particularly Editor
in Chief Kerry Hodges, Symposium Director Amber Dina, and my own host at the
conference, Jeremy Pryor, as well as our gracious faculty host, James Duane, for their work
in putting together the symposium of which this article is a part. I also wish to thank my
longtime friend and co-author Laird Kirkpatrick who was a symposium participant, for his
helpful comments on the subject addressed in this article, and I wish to thank Professor
Duane for comments he made in many conversations that led to this piece. Final
responsibility for the positions taken in this article rest, of course, with me.

1 541U.S. 36 (2004).
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statement that ought never to have counted in the case survives and
may well count after all.

There are three reasons to revisit this subject now. First, Crawford
requires exclusion of some statements that courts admitted before, which
means that prosecutors have new incentives to try to avoid the barrier of
Crawford-based objections by taking advantage of the old rule that prior
or deferred cross-examination suffices. Included in this category are
statements to police that fit the excited utterance or against-interest
exception, testimony before grand juries that was sometimes admitted
under the catchall exception, and statements in plea proceedings that
were sometimes admitted under the against-interest exception. Second,
the old rule was never fully fleshed out, and the Court has been, to put it
mildly, casual in explaining why prior or deferred cross-examination
removes objections under the Confrontation Clause. Third, the old rule is
manipulable, and courts face real issues as to what it actually means to
provide an opportunity for prior or deferred cross-examination.

It merits mention that the task at hand is not to attack Crawford.
The good work done by the Court in that case deserves our respect, even
admiration, and this article does not seek to derail the project that
Crawford set out for courts.2 Crawford was right to shift the focus of the
Confrontation Clause away from reliability and to look instead at the
nature of statements offered against the accused, and especially at the
intent or expectations of witnesses who make them and the role of police
who gather or generate them. Under the older Roberts approach,? the
Confrontation Clause was a kind of “super standard” of reliability that
turned for the most part on the same factors that already count in
applying hearsay exceptions. The dominant theme of Roberts was that
essentially all hearsay that satisfied traditional (“firmly rooted”)
exceptions had a free pass. In that doctrinal environment, the
Confrontation Clause almost disappeared, and there was something
profoundly unsatisfactory about looking at hearsay doctrine as imposing
one set of reliability criteria and the Confrontation Clause as imposing
substantially the same standard, only different.

As conceived in Crawford, the Confrontation Clause is an
independent check on the conduct of police and prosecutors in preparing
and trying cases. To be sure, Crawford does not operate in the same

2 The author, along with other participants in this symposium, was invited to join
an amicus brief submitted in Crawford, and did so gladly. The leading role on the brief was
played by Professor Richard Friedman of the University of Michigan Law School (he also
appeared in oral argument). See Brief for Law Professors Sherman J. Clark, James J.
Duane, Richard D. Friedman, Norman Garland, Gary M. Maveal, Bridget McCormack,
David A. Moran, Christopher B. Mueller, and Roger C. Park as Amicus Curiae Supporting
Petitioner, Crawford v. Washington, 541 U.S. 36 (2004) (No. 02-9410), 2003 WL 21754958.

3 Ohio v. Roberts, 448 U.S. 56 (1980).
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manner as other quasi-evidentiary doctrines associated with the
decisions in Mapp, Miranda, and Massiah, which apply the Fourth, Fifth
and Sixth Amendments, respectively.# These doctrines criticize or
condemn certain police tactics as violating various protected rights—as
invading aspects of personal privacy and security that are protected by
the Fourth Amendment, failing to respect the will and dignity of
suspects that are protected by the Fifth Amendment, and undermlmng
the right to counsel that is protected by the Sixth Amendment.

In contrast to Mapp, Miranda, and Massiah, the Crawford doctrine
does not criticize or condemn any police tactic. Crawford does, however,
make the Confrontation Clause into a regulating principle that governs
the manner of preparing for trial and the manner of conducting the trial
itself, and in this way Crawford serves a regulatory or prophylactic
purpose that is of a piece with the other doctrines. Crawford insures that
prosecutors will not merely gather and offer pretrial hearsay statements,
but will also take care to bring those witnesses to appear and actually to
testify.

The work begun in Crawford, however, remains unfinished. What is
needed is more nuanced doctrines relating to the real meaning of cross-
examination, which can apply in situations in which the speaker was
subject to prior or deferred cross-examination. The task of this article is
to further the discussion of this subject.

1. PURPOSES OF CROSS-EXAMINATION
A. The Academic and Judicial Model: Cross as Testing

Courts and commentators are as one in calling cross-examination a
“testing mechanism.” In Wigmore’s much-quoted phrase, cross-
examination is “the greatest legal engine ever invented for the discovery
of truth,” and the Supreme Court has said very much the same thing,
stressing the role of cross-examination in the truth-finding enterprise,

4 See Mapp v. Ohio, 367 U.S. 643, 655 (1961) (holding that evidence seized illegally
under Fourth Amendment must be excluded). Well before Mapp, the Court adopted a
similar rule for evidence illegally seized by federal officers in violation of the Fourth
Amendment and offered in federal courts. Weeks v. United States, 232 U.S. 383, 398
(1914). See also Miranda v. Arizona, 384 U.S. 436, 498-99 (1966) (stating that police must
read a suspect his rights before custodial questioning, otherwise what he says in response
to questioning is inadmissible under the Fifth Amendment); Massiah v. United States, 377
U.S. 201, 207 (1964) (holding that certain post-indictment statements are excludable under
Sixth Amendment right to counsel).

5 5 JOHN HENRY WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 1367, at 32
(James H. Chadbourn ed., rev. ed. 1974).
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and holding that protecting the right to cross-examine is central to the
purpose of the Confrontation Clause.6

In the testing model, the cross-examiner delves into word meaning,
truthfulness, memory, and perception.” These “hearsay risks,” as we call
them in explaining the reason for the famous evidence doctrine that
excludes at least those out-of-court statements that do not fit some
exception, are controlled and substantially reduced by the testing
process that cross-examination advances.

It is worth considering these points in more detail:

In connection with word meaning, the cross-examiner can help get
at what the witness is really trying to convey in the words that the
witness chooses. Does “blue” in her account really mean blue, or could it
mean silver? Does “fast” mean 40 MPH, or does it mean 75 MPH? When
she says the defendant had a knife, does she mean he had the knife in
his hand, ready to use, or does she mean that it was resting in a
scabbard? In talking about reasons to mistrust hearsay, we speak of
these issues in terms of ambiguity, or narrative ambiguity, and cross-
examining a percipient witness can reduce and perhaps minimize these
risks.

In connection with truthfulness, the cross-examiner can get at
specific motivational factors that affect what the witness says. Has he
reached an understanding with the prosecutor in connection with
possible charges against him, or the disposition of pending charges, or
the conditions of incarceration? Does he have something to gain or lose if
the case comes out one way or another? Does he have a relationship with
one of the parties that will naturally incline him to testify favorably for
one or unfavorably to another? Of course the cross-examiner can also get
at points that reflect more generally on truthfulness, such as prior
instances of misrepresentation, as happens if someone inflates a resume
by inventing experiences or educational credentials. And the cross-

6  See Douglas v. Alabama, 380 U.S. 415, 418 (1965) (stating that the “primary
interest” secured by the Confrontation Clause is “the right of cross-examination,” and “an
adequate opportunity for cross-examination may satisfy the clause even in the absence of
physical confrontation”).

7 Kentucky v. Stincer, 482 U.S. 730, 737 (1987) (“[Cross] is essentially a ‘functional’
right designed to promote reliability in the truth-finding functions of a criminal trial.”);
Davis v. Alaska, 415 U.S. 308, 316 (1974) (stating that cross is “the principal means by
which the believability of a witness and the truth of his testimony are tested”); Mattox v.
United States, 156 U.S. 237, 24243 (1895) (stating that cross gives the defense “an
opportunity, not only of testing the recollection and sifting the conscience of the witness,
but of compelling him to stand face to face with the jury in order that they may look at him,
and judge by his demeanor upon the stand and the manner in which he gives his testimony
whether he is worthy of belief”).
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examiner can, of course, go into prior convictions, a practice much
criticized by commentators, including the author of this piece.?

It would be saying too much to claim that points such as these can
identify a witness who simply enjoys lying—indeed, how many such
people have any of us ever met? A more plausible idea is that a witness
who gives in to the temptation to lie when it will do him some good may
lie in his testimony, even though more conventional attacks for bias have
not uncovered a particular motivation, or perhaps when they have
uncovered a motivation, in which case the witness who is easily tempted
into falsehood on other occasions is for that reason even more likely to be
tempted in that direction now. Whether or not everyone has a “price,”
the very pragmatic underlying idea is that some people can, in fact, be
bought, and indeed some can be bought more cheaply than others. We
speak, in this context, of exploring “character for truth and veracity.™

In connection with memory, the cross-examiner can get at the
question whether the witness really remembers the acts, events, or
conditions that he describes. Since almost every witness has spoken to
others about his proposed testimony, and especially to the lawyer who
will ask him questions on direct, there is always the possibility that
what the witness remembers is “what he has said before” rather than
the underlying acts, events, or conditions. And of course there is the
possibility that he remembers saliently some major points but has
forgotten others, or maybe he never knew them, and is just “filling them
in” by a process of ordinary inference that might even be unconscious. In
connection with hearsay, we speak of the risk of failed or faulty memory.

The cross-examiner also tests perception. Can the witness see or
hear well? Was he in a good position to see or hear what he describes?
Was he distracted by other sights or sounds, or by his thoughts or
engagements? In connection with hearsay, we speak of the risk of
misperception.

The testing model is afflicted with one great difficulty. This
difficulty stems from the fact that cross-examination cannot, and
certainly should not, succeed in shaking every witness or undermining
confidence in what she has said. The model must accommodate the
possibility that the witness gets it right the first time, that she is both
honest and painstaking in what she says. It is not too much to hope that
in most cases the witness will take care, and will spend time organizing
her thoughts and searching her memory. Hence the possibility is real

8  See generally Christopher Mueller, Of Misshapen Stones and Compromises:
Michelson and the Modern Law of Character Evidence, in EVIDENCE STORIES 75 (Richard
Lempert ed., 2006).

9  See, eg., FED. R. EVID. 608(b) (authorizing cross-examination on specific
instances of misconduct); FED. R. EVID. 609(a) (authorizing the use of convictions to
impeach); FED. R. EVID. 611 (speaking generally about cross-examination).
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that the adverse party will see that there is nothing to be gained by an
attack and will not cross-examine at all. Or he will sense, after a few
probes, that defeat is coming and give up the game after cursory
questions that can be passed off as constructive efforts to clarify, rather
than a failed attack. Or perhaps the cross-examiner will be forced—
because lawyers have a very different model of cross-examination on
their mind, taken up below—to pursue diversionary tactics, finding fault
or making the witness look bad on some minor or peripheral point. What
is of course the worst possible outcome is an attack that fails utterly.

For these reasons, appraising cross-examination may involve
looking at something that did not happen at all, in which case one can
only ask whether the opportunity to cross-examine was adequate, or
whether the lawyer’s choice not to pursue it reflects incompetence or
dereliction of duty. Appraising cross-examination may involve looking at
questioning that appears timid, or seems to have gone off on a tangent,
or seems to have failed. We can try to dig out from this difficulty by
saying that what we promise is process: The parties—and in the setting
of the constitutional guarantee of confrontation we are concerned with
defendants in criminal cases—are entitled to have a go at the witness.
“You can cross-examine every witness,” we say, but we don’t promise
success. “You aren’t entitled to dislodge every story or discredit every
witness,” we say. But this kind of statement is window dressing: To
know whether there was an opportunity that means something, we must
pay attention to what happened. If we won’t look, or if we blame lawyers
when the procedural opportunity does not yield any progress, then we
are simply hoping that only true stories survive and that only credible
witnesses are believed. '

Appraising cross-examination that did not achieve full success (or
an opportunity that was not seriously pursued) is perhaps made a little
bit easier by the fact that not many witnesses will be as perfect as the
one imagined above. We can expect that most witnesses will not find
exactly the right words, and indeed the very idea of perfect verbal
expression may be incoherent, given the complexity of language, the
imprecision of meaning, and the vagaries of communicating by word of
mouth. Hence almost any cross-examiner can make at least some
progress in uncovering a misimpression or misspoken phrase, or can at
least succeed in limiting or expanding the implications of some thought
ventured on direct, or in uncovering some hesitation or uncertainty on
some point, or at the very least in pointing out that a witness who is sure
of everything has assumed an attitude that is itself suspicious.

It is for these reasons that the Supreme Court has said, in a phrase
that has become almost as familiar to modern litigants as Wigmore’s
description of cross-examination is familiar to virtually everyone in the
profession, that defendants in criminal cases are entitled only to “an



2007] CROSS-EXAMINATION EARLIER OR LATER 325

opportunity” for cross-examination. They are emphatically not entitled to
cross-examination that is “effective in whatever way, and to whatever
extent” that they “might wish.”10

B. The Lawyers’ Model: Cross as Drama

Practitioners seem to live on a different planet from courts and
academic commentators. Not surprisingly, practitioners tell us that
cross-examination is about winning, and not about testing as such, and
certainly not about truth as such. Lawyers speak to one another in terms
of drama, theatre, and rhetoric. In terms of drama and theatre,
practitioners use cross-examination to show that the witness is actually
bad, not to prove as a matter of logic that he is incorrect. To put it
another way, cross-examination involves persuading juries to reject
testimony, which requires not simply a logical appeal, but an emotional
appeal as well. In terms of rhetoric, cross-examination resembles a
political contest, in which the point is not merely to prove some error in
the position taken by the other side, but to find words that encapsulate
for an audience the proposition that the other side is morally flawed,
even corrupt. And speaking of drama, theatre, and rhetoric, the cross-
examiner who attacks the witness must also show that she herself is
good, and by extension that her client is good, and by further extension
that the cause of her client is good. It is not enough merely to prove that
her client and her cause are right or correct.

In the practitioner’s vision of cross-examination, focusing now on
the situation to which the Confrontation Clause is addressed, the
defendant questions witnesses called by the prosecutor. It is of course
the prosecutor who would prove a proposition that the defendant denies,
and the prosecutor is the sponsoring party, the one who transparently
chooses to advance his side of the case by means of the witness. While
the Rules take the view that sponsoring (or calling) a witness does not
involve “vouching” for her testimony,!! it is nevertheless the case that
neither the prosecutor nor the defendant can be seen to sponsor (or call)
a witness with whom it can make no headway, whose testimony—
meaning virtually every word of it—is favorable to the other side.

A defendant may be able to afford to cross-examine a witness called
by the other side even if the cross-examination does not prove very
much, because merely modifying or clarifying what the witness says can
be viewed as contributing to the task at hand, and amounts to a kind of
lesser drama or demonstration, and there are few witnesses whose
testimony cannot be at least challenged in terms of the degree of
certainty in which it is expressed, or thrown into doubt by suggestive

10 Delaware v. Fensterer, 474 U.S. 15, 20 (1985).
11 See FED. R. EVID. 607 (providing that any party may impeach a witness).
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questions about interest or viewpoint or problems in perception or word
choice.

To get what is needed from cross-examination, practitioners argue
that the critical point is controlling the witness. Even in common usage,
the term cross-examination conveys this idea. To cross-examine someone
is to subject him to the third degree, to interrogate or engage in
relentless verbal pursuit. Practitioners say that the cross-examiner must
control the witness without appearing to do so because jurors identify
more with witnesses than with lawyers, more with people than with
causes, and jurors are prepared to believe that trial lawyers do anything
to win. Practitioners say “never take your eyes off the witness” and
“never let her get away with an evasive answer,” and always “intimidate
the witness to bring him under your control.” In his famous Ten
Commands of Cross-Examination, Irving Younger said that lawyers
should ask only leading questions, should never let the witness repeat
his direct testimony, and should never let him explain an answer.12 In
the context of cross-examining even expert witnesses, where one might
think that the testing function would be paramount and that a lawyer
would go into the factors made familiar by the Daubert case,3 such as
the risk of error or false positives, or the perils of mishandling samples,
or the limits of statistical inference, we are told that what really happens
is much different. Even here, the lawyer’s job on cross is not to test, but
to make the expert look like a liar. Jurors, we are told, don’t care about
things like error rates.i4

The film version of Anatomy of a Murder presents more than one
vivid illustration of cross-examination as drama in the setting that
concerns us here, which is defense cross-examination of prosecution
witnesses.15 A justice of the Michigan Supreme Court wrote the novel on

12 Henry W. Asbil, The Ten Commandments of Cross-Examination Revisited, CRIM.
JUST., Winter 1994, at 2.

13 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993); see also infra note 49
and accompanying text. :

14 James M. Shellow, The Limits of Cross-Examination, 34 SETON HALL L. REV. 317,
319 (2003) (discussing how the cross-examiner must make the expert look “morally
deficient,” and how the combination of judge unable or unwilling to assess reliability and
jury with no understanding of scientific method leads to cross-examination that is “more
style than substance”).

15 The popular black-and-white film ANATOMY OF A MURDER (Carlyle Prods., Inc.
1959) was directed by Otto Preminger. James Stewart starred as the defense counsel Paul
Biegler, and George C. Scott starred as the prosecutor Claude Dancer. Lee Remick played
Laura Manion (wife of the defendant). Ben Gazzara played Lieutenant Frederick Manion,
who was accused of murdering Barney Quill because he made a pass at his wife. Eve Arden
played Maida Rutledge, secretary to Paul Biegler, and Arthur O’Connell played an older
beaten-down friend and helpmate of Biegler’s, named Parnell Emmett McCarthy. Don Ross
played the jailed surprise witness Duane (“Duke”) Miller. Joseph N. Welch played the
patient and world-weary presiding officer, Judge Weaver. Welch was by this time famous—
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1. Preliminary Hearings and Depositions

In a common scenario, a witness testifies at a preliminary hearing
(or less often in a deposition), but becomes unavailable at trial. Should
the prior testimony be admissible against the defendant? Does it matter
whether the defendant took advantage of the chance to cross-examine, or
purposefully declined to do so, or engaged only in brief cross?

Notably, the former testimony exception in FRE 804(b)(1) would
allow the use at trial of testimony given in a preliminary hearing if the
declarant is unavailable at trial and if the defendant had “opportunity
and similar motive” to cross-examine at the preliminary hearing. It is
also notable that the Supreme Court has twice approved use of the
exception to admit preliminary hearing testimony at trial, and in
Crawford the Court seemed to take pains to indicate that its new
approach would not change anything in this area. In Green, the Court
gave its approval in a case in which the witness also testified at trial, but
pointedly added that it would have approved this use of the preliminary
hearing testimony even if the declarant had not been cross-examinable
at trial.® In Roberts, the Court said the defense had engaged in “the
equivalent of’ cross-examination in the preliminary hearing, and
approved use of testimony given in that setting where the witness was
unavailable to testify at trial.®! And in Crawford, the Court cited Roberts
and Green in suggesting that preliminary hearing testimony remains
admissible at trial, provided that the declarant is unavailable to testify.s2

Influenced by Roberts and Green, many states approve the use of
preliminary hearing testimony against the accused, under the former
testimony exception,® and similar logic extends to depositions.?* Even

9 California v. Green, 399 U.S. 149, 165 (1970) (approving use of preliminary
hearing testimony given in equivalent setting of trial; defense had “every opportunity” to
cross-examine).

91 Qhio v. Roberts, 448 U.S. 56, 70 (1980) (approving use of preliminary hearing
testimony by unavailable witness; defense engaged in functional equivalent of cross).

92 Crawford v. Washington, 541 U.S. 86, 58-59 (2004) (citing Roberts as one among
the “recent cases” whose “outcomel[l” is consistent with the “traditional line” to which the
Court now returns, and noting that testimonial statements by absent witnesses have been
admitted “only where the declarant is unavailable” and defense “had a prior opportunity”
for cross-examination).

93 People v. Jurado, 131 P.3d 400, 428 (Cal. 2006) (in conditional examination in
murder case, holding that defense could cross-examine co-offender, even though defense
did not know about statements he later made indicating that he knew of and agreed with
defendant’s plan to commit murder), People v. Carter, 117 P.3d 476, 516 (Cal. 2005)
(approving use of preliminary hearing testimony by unavailable declarant; motive to cross-
examine in preliminary hearing is not identical because purpose is only to determine
probable cause, but motive was “closely similar” because defense sought to discredit the
state’s theory by showing that the witness saw defendant with the victim “several hours
prior to the time” that other witnesses put them together, which was “sufficiently similar”
to satisfy former testimony exception and the federal constitutional standard); State v.
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when later events bear on questions that the defense might put,
arguably indicating that the prior opportunity for cross was inadequate,
courts have rejected challenges to the use of such testimony.%

Of course testimony given in a preliminary hearing is
quintessentially “testimonial” under Crawford. That is to say, such
testimony satisfies most of the criteria mentioned in Crawford for
distinguishing testimonial from nontestimonial statements: The speaker
intends (and certainly expects) his statements to be used in investigating
and prosecuting crimes; the state is very much involved in the
production of these statements; such statements possess all the formal
indicia of testimony—because that is exactly what they are.%

Nevertheless, decisions approving use of the former testimony
exception seem wrong as a matter of hearsay law. There is only one issue
in preliminary hearings: Is there probable cause to think a crime was
committed and that the defendant is the perpetrator? In this setting,
there is little or no hope of knocking out a facially adequate case, and
defendants know it. Even the most aggressive cross-examination
ordinarily leaves room for a jury to believe the witness, and judges in
preliminary hearings almost always turn these cases over for trial rather
than dismiss. Hence lawyers for the accused usually conclude that there
is no point in cross-examining, except to the extent that it might be
necessary to clarify testimony in order to be informed about the worst
thing that could happen at trial. Most defense lawyers think it is better
to hold back, and to save the most searching questions for cross-
examination at trial. In short, perhaps there is an opportunity for cross
at the preliminary hearing, but the opportunity is not inviting—there is

Skakel, 888 A.2d 985, 1040 (Conn. 2006) (approving use of testimony from probable cause
hearing where speaker had died, and the defense had questioned him “extensively” in the
hearing, pointing out his “drug addiction, his prior acts of misconduct, his prior
inconsistent statements about the subject matter of his testimony, his lack of recollection
due to the passage of time and ongoing drug abuse, and his failure to report the
defendant’s alleged confession” to authorities).

94 Rice v. State, 635 S.E.2d 707, 709 (Ga. 2006) (admitting deposition by deceased
witness who was dying at the time; defense knew witness was in ill health and he died
during the course of the deposition; defense did not cross-examine; right was waived);
Howard v. State, 853 N.E.2d 461, 469 (Ind. 2006) (admitting child victim’s deposition,
where defense conducted “vigorous and lengthy examination” and had adequate
opportunity).

95  See State v. Estrella, 893 A.2d 348, 360 (Conn. 2006) (admitting R’s preliminary
hearing testimony even though defense did not then know of later letter by R retracting
that testimony; defendant knew whether R was lying about defendant’s conduct and
“readily could have challenged [R’s] credibility even without the letter”).

9% Crawford, 541 U.S. at 51 (mentioning “ex parte in-court testimony or its
functional equivalent,” such as affidavits, custodial examinations, and prior testimony that
“defendant was unable to cross-examine, or similar pretrial statements that declarants
would reasonably expect to be used prosecutorially,” and also mentioning “formalized
testimonial materials, such as affidavits, depositions, prior testimony, or confessions”).
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no motive to take advantage of the opportunity. To say that a defendant
has an opportunity to do what most defense lawyers would choose not to
do because the odds overwhelmingly favor the proposition that “saving
the ammunition until trial” presents the best chance to defend the client
is to engage in a kind of fiction. Waiver becomes a “crap shoot” in which
the lawyer’s understandable decision comes back to hurt his client.
Influenced by these realities, a few states wisely exclude preliminary
hearing testimony, even when the speaker is unavailable at trial.?”

What about the constitutional standard? Crawford contemplates a
continuation of tradition and stresses that the declarant must be
unavailable at trial and that there must have been an opportunity for
cross-examination on the prior occasion. There is, however, at least some
reason to doubt that preliminary hearing testimony should be admitted
as a constitutional matter. There is one principle that underlies modern
confrontation jurisprudence that predates both Roberts and Crawford:
That principle holds that cross-examination is a trial right, which
suggests that it should be up to the defendant whether to cross-examine
prior to trial, and that a decision not to do so cannot waive the right to
cross-examine at trial® Roberts seemed attentive to this point in
suggesting that it is very hard to decide whether not cross-examining at
a preliminary hearing can be viewed as a waiver.9

2. Prior Trials

Testimony given at prior trials on the same or related offenses
differs considerably from testimony given in preliminary hearings and
depositions. To begin with, the difference in what is at stake—
establishing probable cause as against establishing guilt or innocence—
profoundly affects the incentive to cross-examine. A defendant who
would be foolish to cross-examine at a preliminary hearing or deposition
cannot afford to hold back at trial, and must do his best to attack the

97 See People v. Fry, 92 P.3d 970, 979-80 (Colo. 2004) (holding that it was error to
admit testimony from preliminary hearing; defendant does not enjoy adequate motive and
opportunity); State v. Elisondo, 757 P.2d 675, 677 (Idaho 1988) (stating that defense has
little reason to cross-examine at preliminary hearing; most consider it a “tactical error”);
State v. Stuart, 695 N.W.2d 259, 265-66 (Wis. 2005) (in homicide trial, holding that it was
error to admit preliminary hearing testimony by unavailable witness; cross at preliminary
hearings tests “plausibility, not credibility” so opportunity at that time does not satisfy
Crawford) (reversing).

98 Barber v. Page, 390 U.S. 719, 725 (1968) (holding that confrontation is “basically
a trial right” that includes the right to cross-examine and the opportunity to let the jury
consider the demeanor of the witness); see also Pennsylvania v. Ritchie, 480 U.S. 39, 52-53
(1987); Mancusi v. Stubbs, 408 U.S. 204, 211 (1972) (quoting Barber on this point).

99 Ohio v. Roberts, 448 U.S. 56, 70 (1980) (stating that the question whether
defense waives right to cross-examine at trial by not cross-examining at preliminary
hearing is “truly difficult to resolve under conventional theories” (quoting Peter Westen,
The Future of Confrontation, 77 MICH. L. REV. 1185, 1211 (1979))).
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witness and his testimony if it counts in some serious way in the case.
More importantly, there is no room for strategic guessing about later
opportunities and holding back one’s best shots at trial. A defendant
cannot anticipate a second trial and must assume that the first trial is
the last one. The defense must do all that can be done, within the
constraints of the Rules and the obligations of professional
responsibility, to raise a reasonable doubt or prove some defense.

Hence it is not surprising that the Supreme Court has approved the
use of statements that constituted testimony given in a prior trial of the
same offense,1% and it is not surprising that post-Crawford cases are in
accord.1 Of course the government can invoke the former testimony
exception to admit testimony from a prior trial, but as always this
exception can be used only if the witness is unavailable, as Crawford
itself observed.102 Although the government cannot invoke the exception
if it “procures” the unavailability of the witness,’9? it seems that
deporting an illegal alien does not constitute procurement, and the
government can first deport and then invoke the former testimony
exception.1% Prior testimony, given in other trials in which the
defendant against whom the testimony is offered did not have a chance
to cross-examine, is not admissible. The former testimony exception does
not reach such testimony (because the current defendant did not have a
chance to cross-examine), and such testimony is “testimonial” for
purposes of the Crawford doctrine.105

Changes in the evidence presented, as between the first and second
trials, may implicate the nature of cross-examination that the defense

100 Mancusi, 408 U.S. at 216 (admitting testimony given in prior trial on same
charges); Mattox v. United States, 156 U.S. 237, 244 (1895) (admitting testimony given at
defendant’s first trial by witness who died by time of second trial).

101 See Epperson v. Commonwealth, 197 S.W.3d 46, 55 (Ky. 2006) (approving use of
prior trial testimony by witness who claimed lack of memory at second trial, thus becoming
unavailable; witness appeared for cross-examination at prior trial, so Crawford did not
stand in the way); Farmer v. State, 124 P.3d 699, 705 (Wyo. 2005) (approving use of prior
trial testimony despite defense claim that counsel in first trial asked “relatively few
questions” and was generally inadequate).

102 Crawford v. Washington, 541 U.S. 36, 59 (2004) (summing up with the
observation that testimonial hearsay has been admitted “only where the declarant is
unavailable, and only where the defendant has had a prior opportunity to cross-examine”).

103 See FED. R. EVID. 804(a) (stating that one is not unavailable if the proponent has
procured his absence).

104 See Williams v. United States, 881 A.2d 557, 565 (D.C. Cir. 2005) (in a second
murder trial, admitting testimony from first trial by witness whom government had
deported as illegal alien before second trial; witness satisfied unavailability requirement).

105 See Willingham v. State, 622 S.E.2d 343, 345—46 (Ga. 2005) (holding that it was
error to admit testimony by since-deceased witness in trial of co-offender, which was
testimonial under Crawford, and current defendant had no opportunity to cross-examine)
(reversing).
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pursues or would want to pursue, and potentially such changes could
mean that even testimony given in prior trials of the defendant cannot
be admitted in later trials. So far, however, this fact has not led to the
conclusion that prior cross-examination was inadequate to satisfy the
Confrontation Clause.106

B. The Unnoticed Issue: Statements Other than Testimony

Prior cross (or maybe the opportunity) might pave the way to admit
testimonial hearsay other than the testimony given when the prior cross
(or opportunity) occurred.

Suppose X says “I was struck on the head and robbed on the street
by a fellow in jeans and a Seahawks hat” in an excited statement to a
police officer in July. In August, X appears in a preliminary hearing on
charges that Y committed the robbery. X testifies that Y is the
assailant/robber. The prosecutor either does or does not offer X’s prior
statement. Defense counsel representing Y either does or does not cross-
examine at the preliminary hearing. The question is: Can the prior
statement can be admitted?

If X never testifies at trial, the prosecutor might argue that the
prior statement to the police officer, even if testimonial, should be
admissible as an excited utterance. The prosecutor might also add that
no Crawford problem exists because, in the preliminary hearing, the
defendant could have cross-examined X about his earlier statement.

To start with, it is not clear whether the cases envision prior cross-
examination as a basis to admit something other than the previously
cross-examined testimony itself. As noted in the foregoing discussion, the
first problem is to determine whether the opportunity to cross-examine
at the preliminary hearing, if it was not actually pursued by the defense,
justifies admitting even the preliminary hearing testimony itself. If the
defense did not cross-examine, and the opportunity is viewed as
inadequate as to the testimony itself, then seemingly the opportumty is
inadequate as to the prior statement as well.

Assuming that the opportunity, not taken by the defense, is
adequate as to the testimony itself, it still should not be viewed as

106 See State v. Hannon, 703 N.W.2d 498, 507-08 (Minn. 2005) (admitting testimony
given by since-deceased witness at defendant’s first trial and rejecting claim that prior
opportunity to cross-examine was inadequate; defense argued that his confession was
excluded from the second trial, so the cross-examination in the first trial rested on a
“completely different theory” than would animate cross-examination in the second trial,
but it was not clear that cross in the second trial would address “any ‘new material line of
questioning’” inasmuch as the state’s theory was “the same at both trials” and the evidence
was “largely the same,” even though second trial “featured more emphasis on the testimony
of informants”; Crawford requires “a prior opportunity to cross-examine,” and “[tlhe
opportunity need not actually be seized”; but it is possible to imagine a prior opportunity
that is not adequate “due to substantial circumstantial differences” (emphasis omitted)).
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adequate for a statement that the prosecutor never mentioned. For
reasons that apply more generally when prosecutors use prior
statements as evidence, it seems that the prosecutor should at least
present the statement in order to make an adequate opportunity for
defense cross-examination.

Assuming that the defense does cross-examine at the preliminary
hearing, and goes into detail on acts, events, or conditions reported in
the testimony and in the prior statement, arguably the cross-
examination requirement is satisfied. This position is plausible even if
the prosecutor does not mention the statement, although obviously the
case to admit the statement over an objection under the Confrontation
Clause is better if the statement was raised by the prosecutor.

V. CONCLUSION

It is high time to revisit the meaning of the constitutional standard,
established in the jurisprudence of the Confrontation Clause, that
assures the accused an adequate opportunity for “full and effective”
cross-examination. One reason is that the coming of Crawford means
that some statements that courts admitted under the old Roberts
doctrine as reliable hearsay are no longer admissible unless the right of
cross-examination is provided for. Another reason—and the more
important one—is that the doctrine of “full and effective” cross-
examination has not been adequately developed. In the common setting
of a witness at trial who retreats into claims of memory loss, Green was
overly sanguine in appraising the effectiveness of delayed cross-
examination. The memorable comment in Fensterer suggesting that
defendants cannot expect to get everything they want in cross-
examination cannot function as a useful standard when defendants are
convicted after cross-examination has been stymied.

At the very least, “full and effective” cross-examination that is
delayed until trial can occur only if prosecutors actually call witnesses
whose statements are offered, and examine them both about the acts,
events, and conditions reported in their statements and about the
statements themselves. Even when these conditions are satisfied, “full
and effective” cross-examination envisions a witness who actually replies
in some substantive way to questions put by the defense about those
acts, events, and conditions, and about the statements being offered.

At the very least, “full and effective” cross-examination that
occurred prior to trial means that the witness was once again called by
the prosecutor, and that the defendant had not only an opportunity but
an incentive to cross-examine.

Dealing constructively with these issues requires courts to
appreciate not only the customary view that cross-examination is a
testing mechanism, but also the view that cross-examination is drama,
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theatre, and rhetoric. Pretending that cross-examination is only the
former amounts to ignoring the realities that confront trial lawyers and
to deciding cases on an unrealistic basis.






