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WHITHER THE PICKERING RIGHTS OF
FEDERAL EMPLOYEES?

PAUL M. SECUNDA*

As a result of the Supreme Court’s 1983 decision in Bush v.
Lucas, federal employees are not permitted to bring Bivens
constitutional tort claims directly to federal court to vindi-
cate their First Amendment rights to free speech under
Pickering v. Board of Education. Instead, the Bush Court
found that Congress had established an effective, alternative
statutory scheme for vindication of such claims under the
Civil Service Reform Act of 1978. This places federal em-
ployees in a less favorable predicament than their state and
local employee counterparts who are able to directly proceed
to court on their First Amendment retaliation claims under
42 U.S.C. § 1983.

The issue examined in this paper for the first time is whether
the alternative remedy of bringing a First Amendment
Pickering claim to an administrative judge designated by
the Merit Systems Protection Board, and then potentially to
the Board itself, and finally to the Federal Circuit Court of
Appeals, provides meaningful redress for federal employees
with First Amendment Pickering claims. An empirical anal-
ysis of all First Amendment Pickering cases decided by the
Merit Systems Protection Board and the Federal Circuit
leads to a startling finding: an online search has not located
one successful federal employee Pickering claim under the
administrative scheme since the Bush decision in 1983. My
conclusion is that because there is a lack of meaningful re-
dress, Bush v. Lucas should be revisited and overturned,
and a Bivens claim should be implied to vindicate the First
Amendment interests of federal employees.

*  Associate Professor of Law, Marquette University Law School. I would like to
thank Cindy Estlund, Bill Herbert, Jeff Hirsch, Elaine Mittleman, Jack Preis,
Ross Runkel, and Joe Slater, for providing me with their thought-provoking com-
ments and questions on the arguments in this paper. I would also like to thank
the feedback I received on this paper at presentations at Colorado, Cumberland,
and Seton Hall Law Schools. Of course, all errors or omissions are mine alone.
This Article was selected for the 2007 Seton Hall Employment & Labor Law
Scholars’ Forum.
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INTRODUCTION

“The importance of Government employees’ being assured of
their right to freely comment on the conduct of Government,
to inform the public of abuses of power and of the mis-
conduct of their superiors, must be self-evident in these
times.”!

Federal employees lack a meaningful remedy for violations
of their Pickering rights? under the First Amendment. Twenty-
five years after the United States Supreme Court unanimously
decided Bush v. Lucas?® and held that federal employees could
not bring a Bivens claim* against federal officials for violations
of First Amendment free speech rights, the time has come to
revisit the logic of that decision.

The predicate behind Bush was that federal employees had
an effective alternative remedy for their First Amendment
claims under the comprehensive framework of the Civil Service
Reform Act of 1978 (“CSRA of 1978”),5> and therefore it was un-
necessary to directly imply a cause of action under the Consti-
tution.6 The Bush Court concluded that “claims [that] arise out
of an employment relationship that is governed by comprehen-
sive procedural and substantive provisions giving meaningful
remedies against the United States” do not give rise to “a new
judicial remedy” under the Constitution.”

Under the CSRA of 1978 administrative scheme, federal
employees must jump through many hoops before being able to

1. Arnett v. Kennedy, 416 U.S. 134, 228 (1974) (Marshall, J., dissenting).

2. “Pickering rights” refer to public employee First Amendment rights to
speech, expression, and association. See Pickering v. Bd. of Educ., 391 U.S. 563,
568 (1968) (providing First Amendment speech rights to public employees under
framework designed to balance employees’ constitutional rights with public em-
ployers’ efficiency interests).

3. 462 U.S. 367 (1983).

4. “Bivens claims” are “judicially created damages remed[ies] designed to
vindicate violations of constitutional rights by federal actors.” Hall v. Clinton, 235
F.3d 202, 204 (4th Cir. 2000) (citing Bivens v. Six Unknown Named Agents of Fed.
Bureau of Narcotics, 403 U.S. 388, 395-97 (1971)).

5. Pub. L. No. 95-454, 92 Stat. 1111 (codified as amended in scattered sec-
tions of 5 U.S.C.).

6. The Court also concluded in Bush that special factors involving Congress’
institutional competence in dealing with federal employment relations counseled
hesitation in implying a constitutional judge-made remedy. Bush, 462 U.S. at
388-90. For reasons further developed below, I also argue that there are no
longer “special factors counseling hesitation” that would prevent implying a
Bivens right in the federal employment free speech context. See infra Part IV.A.

7. Bush, 462 U.S. at 368.
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have their constitutional claims reviewed by an Article III
court. They must first file their initial appeal of an agency de-
cision with an administrative law judge (“AJ”) designated by
the Merit Systems Protection Board (“MSPB”), then file a peti-
tion for review with the MSPB, before finally appealing to the
Federal Circuit Court of Appeals.! Even when an Article III
court finally hears the claim, it is heard under a highly defer-
ential standard of review that has historically led to an astro-
nomical affirmation rate of ninety-three to ninety-six percent.’
Given this convoluted process, perhaps it is not surprising
that the MSPB administrative scheme is not vindicating the
First Amendment Pickering rights of federal employees.!® But
the extent of the problem is truly extraordinary. A first-time
comprehensive analysis of all MSPB Board!! and Federal Cir-
cuit cases Iinvolving federal employees’ First Amendment
Pickering claims leads to a startling discovery: not a single
First Amendment Pickering claim filed by a federal employee
against the employee’s agency has ever been successful on the
merits before either of these adjudicatory bodies.!? Additionally,

8. Seeinfra Part IIL.B.
9. Seeinfra Part 111.C.

10. Developments in the Law—Public Employment, 97 HARV. L. REV. 1611,
1635-36 (1984) (“Yet although the [MSPB] has assumed the trappings of judicial
power, a review of the major dimensions of the Board’s jurisprudence—including
access to the Board, the standards of review it employs, the remedial powers it
wields, and the reviewability of its decisions in the federal courts—reveals a
marked disposition to circumscribe the protections afforded federal employees.”).

11. It is most likely true that some First Amendment Pickering claims have
been successful in front of administrative judges designated by the MSPB to hear
most initial appeals of federal agency personnel decisions. See infra Part IILA.
However, these decisions are not reported and have no precedential value. See
ROBERT G. VAUGHN, MERIT SYSTEMS PROTECTION BOARD: RIGHTS & REMEDIES §
5.01, at 5-2 (rev. ed. 2008) (1984) (citing Horner v. Burns, 793 F.2d 196, 201 (Fed.
Cir. 1986)). Consequently, it is unclear how successful federal employees have
been in these cases overall, but one would think that agencies would frequently
appeal from adverse decisions at the AJ level. One other statistic making it
unlikely that there are many of these cases is the fact that eighty-eight percent of
petitions for review from the AJ level to the MSPB are by employees appealing .
adverse decisions. See id.

12.  See infra Part II1.B, C. Contrariwise, although some commentators have
called success rates under similar constitutional claims against state and local
officials under Section 1983 “dismal,” see Stephen W. Dummer, Comment, Secure
Flight and Data Veillance, A New Type of Civil Liberties Erosion: Stripping Your
Rights When You Don’t Even Know It, 75 MISS. L.J. 583, 596 n.63 (2006), there
are still plenty of examples of state and local employees prevailing on their First
Amendment claims under Section 1983. For instance, in a study of 1980-1981
filings in the Central District of California, the Eastern District of Pennsylvania,
and the Northern District of Georgia by Professors Schwab and Eisenberg, the av-
erage success rate for all civil rights actions (excluding employment discrimina-
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the number of First Amendment appeals is notably low.!3 The
message that federal employees seem to be receiving is that
their First Amendment claims will not be treated seriously.
Employees are instead left to bring largely ineffective statutory
whistleblowing claims!4 or swallow hard. Such a state of af-
fairs diminishes the ability of courts to protect federal employ-
ees’ rights using constitution law!5 and indicates that the
agency and court entrusted to decide these cases lack the nec-
essary neutral competence.

It is somewhat puzzling that federal employees find them-
selves in this predicament. At first blush, it would seem that
federal employees are endowed with the same free speech pro-

tion actions) was thirty percent. Theodore Eisenberg & Stewart Schwab, The Re-
ality of Constitutional Tort Litigation, 72 CORNELL L. REV. 641, 690-91 (1987).

13. There are only twenty-some MSPB decisions and ten Federal Circuit deci-
sions in the last twenty-five years on First Amendment Pickering claims. See in-
fra notes 255—-57 and accompanying text. There are likely thousands of such con-
stitutional tort claims under Section 1983 in any given year. Eisenberg &
Schwab, supra note 12, at 655 (finding 468 Section 1983 cases in the Central Dis-
trict of California in 1981 alone).

14. Federal employees’ whistleblowing claims are brought under the Whistle-
blower Protection Act of 1989 (“WPA”), Pub. L. No. 101-12, 103 Stat. 16 (codified
at 5 U.S.C. §§ 1211-1219, 1221, 1222, 3352 (2000)). WPA claims have been highly
unsuccessful. See Terry Morehead Dworkin, SOX and Whistleblowing, 105 MICH.
L. REV. 1757, 1766 (2007) (“Among other signs of failure, only one of the 120 ap-
peals brought by whistleblowers to the Federal Circuit Court of Appeals—the des-
ignated recipient—has been successful since 1984.”); Barbara J. Sapin, Beyond
Garcetti, The Limits of Protection Under the Whistleblower Protection Act of 1989,
in RETALIATION AND WHISTLEBLOWING: PROCEEDINGS OF NEW YORK UNIVERSITY
60TH ANNUAL CONFERENCE ON LABOR (Paul M. Secunda ed., forthcoming Sept.
2008) (current MSPB Board Member exploring the limits of WPA protection for
federal employees); Jamie Sasser, Comment, Silenced Citizens: The Post-Garcetti
Landscape for Public Sector Employees Working in National Security, 41 U. RICH.
L. REvV. 759, 790 (2007) (“Public sector employees simply cannot rely on whistle-
blower statutes to save them. From 1999 to 2005, only two out of thirty whistle-
blower claims prevailed before the Merit Systems Protection Board; from 1995 to
2005, only one out of ninety-six claims prevailed before the Federal Circuit.”);
Stephen Barr, Speaking Up for the Whistle-Blowers, WASH. POST, Feb. 14, 2007,
at D1 (“Although Congress has passed laws to protect federal employees from re-
prisals when they speak up, whistle-blower advocates contend that the U.S. Court
of Appeals for the Federal Circuit, which has sole jurisdiction over federal whistle-
blower cases, has interpreted the laws in a way that makes it almost impossible
for federal employees to defend themselves.”); ¢f. William A. Herbert, Protection
for Public Employees Who “Blow the Whistle” Appear to be Inadequate, N.Y. B. J.,
Feb. 2004, at 20-29 (analyzing similar inadequacies with New York’s public sector
statutory whistleblower scheme).

15. See Davis v. Passman, 442 U.S. 228, 242 (1979) (“[U]lnless [constitutional]
rights are to become merely precatory, . . . litigants who allege that their own con-
stitutional rights have been violated, and who at the same time have no effective
means other than the judiciary to enforce these rights, must be able to invoke the
existing jurisdiction of the courts for . . . protection . . ..”).
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tections as state and local public employees under the First
Amendment. Under Pickering v. Board of Education,'6 gov-
ernment workers may not be terminated for criticizing their
employers on matters of public concern,!” unless such expres-
sion is uttered pursuant to official duties!® or substantially in-
terferes with the ability of the government employer to provide
an efficient service to the public.!® Justice Marshall set forth
the applicable test in Pickering: “The problem in any case is to
arrive at a balance between the interests of the [public em-
ployee], as a citizen, in commenting upon matters of public con-
cern and the interest of the State, as an employer, in promoting
the efficiency of the public services it performs through its em-
ployees.”20

Pickering and its progeny state no exception or special
treatment for federal employees.2! Indeed, in United States v.
National Treasury Employees Union (“NTEU”),22 the Supreme
Court held that federal employees could not, pursuant to the
logic of Pickering, be prohibited from receiving honoraria for
engaging in speech of a public concern on matters unrelated to
their employment.23 The Supreme Court recently reaffirmed
the validity of its NTEU holding in its City of San Diego v. Roe
per curiam decision.2* Moreover, the recent scaling back of
Pickering’s central holding by Connic v. Myers’ public concern
test?5 and Garcetti v. Ceballos’ official duties test?% does not in-
dicate that a distinction should be drawn between the First
Amendment rights, whatever their scope, of federal employees
and other types of public employees.

Of course, there is a significant procedural difference be-
tween how federal and state employees may bring such First

16. 391 U.S. 563 (1968).

17. See Connick v. Myers, 461 U.S. 138, 154-55 (1983).

18. See Garcetti v. Ceballos, 547 U.S. 410, 426 (2006).

19. Pickering, 391 U.S. at 568.

20. Id

21. Indeed, the three-judge plurality opinion in Arnett v. Kennedy indicates
that the Pickering balance applies equally to speech claims of federal employees.
416 U.S. 134, 160-61 (1974) (plurality opinion).

22. 513 U.S. 454 (1995).

23. Id. at 468-70.

24, 543 U.S. 77, 81 (2004) (per curiam) (holding that a police officer who sold
explicit videos of himself on eBay did not engage in expression on a matter of pub-
lic concern and did not qualify for First Amendment protection).

25. Connick v. Myers, 461 U.S. 138, 147—48 (1983). See infra notes 44—49 and
accompanying text.

26. Garcetti v. Ceballos, 547 U.S. 410, 421-422 (2006). See infra notes 37-43
and accompanying text.
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Amendment claims. While state and local employees clearly
have the procedural vehicle of § 198327 to bring constitutional
claims against state and local government employers, federal
employees have no such available statutory claim.?8 Neverthe-
less, there does not appear to be a good argument for why fed-
eral employees should receive different remedies and proce-
dures from their state and local employee counterparts, for the
same unconstitutional conduct.?® Indeed, in a related context,
the Court argued for parallel treatment of state and federal
employees who violate the constitutional rights of others, rec-
ognizing “sound jurisprudential reasons for parallelism, as dif-
ferent standards for claims against state and federal actors
‘would be incongruous and confusing.’ ”30

Consequently, because the administrative scheme set up
for federal employee First Amendment speech claims does not
provide meaningful remedies, and there is no sound argument
why federal employees should have less free speech rights than
state and local employees, an implied Bivens right should be
resurrected in these cases.3! Such protections will not only
benefit employees, but all citizens who depend on public em-
ployees to bring a substantial degree of transparency and ac-
countability to our representative government.32

27. Civil Rights Act of 1871, 42 U.S.C. § 1983 (2000). See infra notes 62—74
and accompanying text.

28. See Martin A. Schwartz, Claims for Damages for Violations of State Con-
stitutional Rights-Analysis of the Recent Court of Appeals Decision in Brown v.
New York; The Resolved and Unresolved Issues, 14 TOURO L. REV. 657, 660 (1998)
(“Section 1983 only covers actions under color of state law; of course, federal offi-
cials act under color of federal law.”).

29. Federal employees and state employees apparently have the same Fourth
Amendment rights to be free from unreasonable search and seizure in the drug
testing context. See Nat'l Treasury Employees Union v. Von Raab, 489 U.S. 656,
677 (1989) (concluding that the immediacy of the government’s concern and the
minimal nature of the intrusion outweighed the individual’s privacy interest and
permitted the government to drug test federal customs agents).

30. Corr. Servs. Corp. v. Malesko, 5634 U.S. 61, 82 (2001) (Stevens, J., dissent-
ing) (quoting Butz v. Economou, 438 U.S. 478, 499 (1978)).

31. One could argue that because federal courts have traditionally protected
individual’s constitutional rights, they should be given greater latitude in imply-
ing causes of action under the Constitution. See Bivens v. Six Unknown Named
Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 407 (1971) (Harlan, J., concur-
ring) (“[TThe judiciary has a particular responsibility to assure the vindication of
constitutional interests . . . .”). But see Wilkie v. Robbins, 127 S. Ct. 2588, 2608
(2007) (Thomas, J., concurring) (“ ‘Bivens is a relic of the heady days in which this
Court assumed common-law powers to create causes of action.’ ” (quoting Malesko,
534 U.S. at 75 (Scalia, J., concurring))).

32. See supra note 1 and accompanying quotation.
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This Article proceeds in four parts. Part I lays out the
new, post-Garcetti five-step analysis for public employees’
Pickering rights. Part II briefly examines the history of Bivens
jurisprudence. The emphasis in this Part is on the Court’s con-
clusion that there is no Bivens right for federal employees
claiming First Amendment Pickering violations as a result of
there being effective, alternative remedies for First Amend-
ment claims under the CSRA of 1978. Part III explores wheth-
er federal employees are in fact receiving meaningful redress
under the CSRA of 1978 by examining in detail all First
Amendment Pickering appeals before the MSPB and the Fed-
eral Circuit. Because that analysis clearly establishes a lack of
a meaningful remedy, Part IV proposes overturning Bush and
permitting Bivens claims in this context so that employees can
adequately vindicate their First Amendment rights. Alterna-
tively, § 1983 could be amended to additionally cover constitu-
tional violations “under color of federal law.”33

I. THE FIRST AMENDMENT PICKERING RIGHTS OF PUBLIC
EMPLOYEES: THE FREE SPEECH FIVE-STEP

All public employees, whether state or federal, enjoy some
measure of First Amendment protection. Since the 1968 case
of Pickering v. Board of Education,3* the government, acting in
its employment capacity, has not been able to condition em-
ployment on workers forfeiting their constitutional rights.35
Instead, the United States Supreme Court has implicitly asked
whether the restrictions placed by government employers on
their employees are reasonable under all the circumstances.36

The reasonableness of a public employer’s response to pub-
lic employee speech involves a complicated five-step analysis.
The first step, after the recent case of Garcetti v. Ceballos,’’ is

33. Richard Henry Seamon, U.S. Torture as a Tort, 37 RUTGERS L.J. 715, 759
(2006) (proposing, in the national security context, a federal statute that would be
identical to Section 1983 except that it would apply to persons acting under fed-
eral law).

34. 391 U.S. 563 (1968).

35. Id. at 568.

36. See Jonathan C. Medow, The First Amendment and the Secrecy State:
Snepp v. United States, 130 U. PA. L. REV. 775, 816 (1982) (“Implicit in Pickering
seems to be a determination that ‘reasonableness’ is the standard by which to
judge the conditioning of public sector employment on a relinquishment of some
measure of first amendment rights.”).

37. 547 U.S. 410 (2006). For a more in-depth discussion of Garcetti and its
facts, see Paul M. Secunda, Garcetti’s Impact on the First Amendment Speech
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to ask whether the employee is speaking pursuant to official
duties.3® In determining what the employee’s official duties
are, “[t]he proper inquiry is a practical one” and should focus
on “the duties an employee actually is expected to perform.”3?
If employees are engaged in official duty speech at work, the
Court has held that they are not speaking as citizens and thus
enjoy no First Amendment protection for their speech.40 Al-
though post-Gareceetti litigation is still in its nascent stages, it
appears that much of the litigation will focus on a practical as-
sessment of what the public employee’s official duties are, with
employers seeking broad definitions and employees more nar-
row ones.*! The only thing that is apparently clear concerning
the job-relatedness of speech is that public employee speech
that occurs off-duty and is not work-related (anti-Gareetti
speech) does not come under the Pickering framework at all.
Rather, under the NTEU line of cases,*? it is protected much
like normal citizen speech.43

Rights of Federal Employees, 7 FIRST AMEND. L. REV., (forthcoming 2008).

38. Id. at 421 (“[W]hen public employees make statements pursuant to their
official duties, the employees are not speaking as citizens for First Amendment
purposes, and the Constitution does not insulate their communications from em-
ployer discipline.”).

39. Id. at 424-25.

40. Id. Interestingly, this holding that government workers cannot act as
employees and citizens at the same time controverts a previous statement of the
Court that a teacher making a presentation before a board of education “spoke
both as an employee and a citizen exercising First Amendment rights.” City of
Madison Joint Sch. Dist. No. 8 v. Wis. Employment Relations Comm’n, 429 U.S.
167, 176 n.11 (1976).

41. See, e.g., Morales v. Jones, 494 F.3d 590, 596 (7th Cir. 2007) (citing
Haynes v. City of Circleville, Ohio, 474 F.3d 357 (6th Cir. 2007)); Mayer v. Monroe
County Cmty. Sch. Corp., 474 F.3d 477 (7th Cir. 2007); Green v. Bd. of County
Comm’rs, 472 F.3d 794 (10th Cir. 2007); Freitag v. Ayers, 468 F.3d 528 (9th Cir.
2006); Battle v. Bd. of Regents for the State of Ga., 468 F.3d 755 (11th Cir. 2006);
Mills v. City of Evansville, 452 F.3d 646 (7th Cir. 2006) (reviewing cases post-
Garcetti that have examined the scope of an employee’s duties from a practical
perspective). For a trenchant criticism of this approach, see Charles W. Rhodes,
Public Employee Speech Rights Fall Prey to an Emerging Doctrinal Formalism, 15
WM. & MARY BILL RTS. J. 1173, 1193-94 (2007) (“Although the result may be pre-
dictable in cases in which it is undisputed that the speech was made pursuant to
the employee’s official duties, the Court has merely shifted the uncertainty to the
scope of the underlying categorization. Rather than the relatively stable balancing
process that had become familiar in these cases, the lower courts are now con-
fronted with an inexact classification prerequisite that is already generating un-
predictable results.”).

42. United States v. Nat. Treasury Employees Union (NTEU), 513 U.S. 454,
465, 475 (1995).

43. “[W]hen government employees speak or write on their own time on topics
unrelated to their employment, the speech can have First Amendment protection,
absent some governmental justification ‘far stronger than mere speculation’ in
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Second, if the employee can show that he or she is not
speaking pursuant to official duties, the next step in the
framework concerns whether the employee is speaking out on a
matter of public concern. Under Connick v. Myers,* courts are
directed to look at the surrounding content, form, and context
of the speech to see if the speech involves a matter of public
concern.> This type of speech “typically [includes] matters
concerning government policies that are of interest to the pub-
lic at large, a subject on which public employees are uniquely
qualified to comment.”#® Sometimes courts ask whether the
speech addresses a “matter of political, social, or other concern
to the community,”*7 or is worthy of legitimate news interest.48
If the court determines that the speech merely involved purely
private interests, like an employment dispute with one’s super-
visors, then there is no First Amendment protection for the
speech, because it does not implicate the core concerns of the
First Amendment.*®

Third, if the speech relates to a matter of public concern
not connected to a public employee’s official duties, a court then
undertakes a Pickering balance of interests test. Under this

regulating it.” City of San Diego v. Roe, 543 U.S. 77, 80 (2004) (per curiam) (quot-
ing NTEU, 513 U.S. at 465, 475). See also Cynthia L. Estlund, Free Speech Rights
That Work at Work: From the First Amendment to Due Process, 54 UCLA L. REV,
1463, 1468 (2007) (“City of San Diego, and its reading of NTEU, appear to place
an outer limit on the additional power of the government over the speech of its
employees. While that outer limit is a bit further from the workplace than one
might have expected, at some point along the spectrum of work-relatedness, the
public employee apparently escapes the Connick-Pickering niche and recovers her
freedom as a citizen vis-a-vis the government.”). Professor Estlund also provides
a very helpful diagram outlining the contours of public employee speech post-
Garcetti. Id. at 1470.

44. 461 U.S. 138 (1983). For an in-depth consideration of the background in
Connick, see Paul M. Secunda, The (Neglected) Importance of Being Lawrence:
The Constitutionalization of Public Employee Rights to Decisional Non-
Interference in Private Affairs, 40 U.C. DAVIS L. REV. 85, 99-102 (2006).

45. Connick, 461 U.S. at 147-48.

46. City of San Diego, 543 U.S. at 80.

47. Connick, 461 U.S. at 146—47.

48. City of San Diego, 543 U.S. at 83-84. The Court itself has recognized,
however, that, “the boundaries of the public concern test are not well defined.” Id.
at 83. Past cases provide the best indication about whether speech pertains to a
matter of public concern.

49, Connick, 461 U.S. at 147. Nevertheless, the speech does not have to be
publicly disseminated. Private conversations on matters of public concern may be
protected under the First Amendment. See Rankin v. McPherson, 483 U.S. 378,
388 n.13 (1987) (recognizing that private, negative comments about the President
can touch on matters of public concern); Givhan v. W. Line Consol. Sch. Dist., 439
U.S. 410, 415-16 (1979) (private conversation between school teacher and princi-
pal on racial discrimination at the school was on a matter of public concern).
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balancing test, first developed in the public school teacher case
of Pickering,’® a court weighs the First Amendment interests of
the employee as a citizen against the government interest in
running an efficient government service for the public.5! Here,
courts place much emphasis on whether the employee’s speech
causes a substantial disruption in the workplace.? Courts
measure substantial disruption, in turn, on such things as “the
impact of the speech on working relationships, the harm
caused by the speech, the public’s interest in the speech, and
the employee’s relationship to that issue.”>® Paradoxically, this
substantial disruption standard appears to constitutionalize
the heckler’s veto and makes most vulnerable that speech
which is the most unpopular and warrants the most protection
under the First Amendment.>* If the balance under Pickering
favors the government, the public employee has no First
Amendment rights in the speech.

Fourth, if the Pickering balance favors the employee, the
court considers the employee to have engaged in protected
speech. Next, under the evidentiary framework established in
Mount Healthy City School District v. Doyle,’> the employee
must prove by a preponderance of the evidence that engaging
in the protected speech was a substantial or motivating factor
for the adverse employment action the employee suffered.>¢

Fifth, and finally, if the employee satisfies the causation
standard in step four, the government then has the burden of
persuasion to show that it would have made the same decision
even in the absence of the protected employee speech.5? If the
public employer is successful in meeting this burden, there is
no liability. This is because “[t]he constitutional principle at
stake is sufficiently vindicated if such an employee is placed in
no worse a position than if he had not engaged in the con-
duct.”>8 Only if the employee can survive this fifth and last ob-

50. 391 U.S. 563 (1968).

51. Id. at 568.

52. Randy J. Kozel, Reconceptualizing Public Employee Speech, 99 Nw. U. L.
REV. 1007, 1018 (2005).

53. Rhodes, supra note 41, at 1177.

54, Kozel, supra note 52, at 1018,

s5. 429 U.S. 274 (1977).

56. Id. at 287.

57. Id.

58. Id. at 285-86.
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stacle may liability be imposed against the public employer and
the employer’s responsible agents.>®

II. SECTION 1983 AND THE BIVENS DOCTRINE

As complicated as the framework is in public employee free
speech cases, in all of these cases the Court consistently used
the term “public employee” to refer to the First Amendment
rights of the employees in question. No distinction was made
between whether the employee was a state or federal employee.
Nevertheless, even though the rights should be the same, the
process by which the rights are vindicated and the remedies
which are available, and against whom, turn out to be different
for federal and state employees.

The first part of this section describes the distinction be-
tween the constitutional rights of federal employees and state
and local employees. The second part of this section describes
the implied constitutional remedy that exists against federal
agents under the Bivens line of cases. Finally, the last part ex-
plains how Bush v. Lucas prevents federal employees from
bringing First Amendment claims against their employers un-
der Bivens.

A. The Section 1983 Distinction

Plaintiffs brought most of the public employment free
speech cases discussed in the previous section pursuant to the
Civil Rights Act of 1871, now referred to by its place in the U.S.
Code, § 1983.90 To bring a § 1983 claim, a plaintiff must show

59. But even then, state employers may be able to avail themselves of sover-
eign immunity under the Eleventh Amendment, and responsible agents of the
employers may be able to avoid individual damages liability if they show they are
eligible for qualified immunity, though they may still be subject to injunctive re-
lief. See ERWIN CHEMERINSKY, FEDERAL JURISDICTION § 8.6.3, at 529 (4th ed.
2003) (“Qualified immunity exists only as to suits for damages, not as to suits for
injunctive relief.”). Qualified immunity is applicable if a reasonable person would
not have known that his or her conduct violated clearly established constitutional
rights. Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (“[Glovernment officials
performing discretionary functions| ] generally are shielded from liability for civil
damages insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have known.”). See also

infra Part II1.A.
60. 42 U.S.C. § 1983 (2000) (“Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State . . . subjects, or causes to be

subjected, any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities secured by the
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that there was a deprivation of a federally guaranteed right
and that the defendant was acting “under color of” state law.6!
Section 1983 is not substantive; it merely provides a procedural
vehicle for plaintiffs to bring constitutional claims against state
and local officials.6? The purpose of such claims is to “vindicate
constitutional rights and deter violations through suits brought
by injured persons to stop government illegality and to obtain
damages for injuries already suffered.”63

Section 1983 claims can be brought directly in federal
court® against institutions acting under color of state law or
individuals acting in their official or individual capacities.55
However, there is no respondeat superior liability under §
1983.%6 Consequently, institutional claims are limited to situa-
tions where a plaintiff proves a causal link between the institu-
tional policy or custom of the state actor and the plaintiff’s in-
jury.®” Even then, sovereign immunity under the Eleventh
Amendment bars plaintiffs from collecting money damage
claims against state institutions in most situations.68 Although

Constitution and laws, shall be liable to the party injured in an action at law, suit
in equity, or other proper proceeding for redress . . ..”).

61. Id. As far as what constitutes action under state law in the public em-
ployment context, the critical inquiry is “whether the [public employee] was acting
pursuant to the power he/she possessed by state authority or acting only as a pri-
vate individual.” Edwards v. Wallace Cmty. Coll,, 49 F.3d 1517, 1523 (11th Cir.
1995) (citing Monroe v. Pape, 365 U.S. 167, 184 (1961)). Generally, this is not an
issue in employment cases, as “state employment is generally sufficient to render
the defendant a state actor.” Lugar v. Edmondson Oil Co., 457 U.S. 922, 936 n.18
(1982).

62. See Paul M. Secunda, At the Crossroads of Title IX and a New “IDEA™
Why Bullying Need Not Be “A Normal Part of Growing Up” for Special Education
Children, 12 DUKE J. GENDER L. & PoOL’Y 1, 21-22 (2005) (citing Chapman v.
Houston Welfare Rights Org., 441 U.S. 600, 617 (1979)).

63. Michael L. Wells, Section 1983, The First Amendment, and Public Em-
ployee Speech: Shaping the Right to Fit the Remedy (and Vice Versa), 35 GA. L.
REV. 939, 944 (2001).

64. There is no requirement of exhaustion of state judicial remedies under
Section 1983. See Steffel v. Thompson, 415 U.S. 452, 472-73 (1974).

65. Monell v. Dep’t. of Soc. Servs., 436 U.S. 658, 690 (1978). Actions against
individuals in their official capacities are handled under the same standards that
apply to actions against institutions. See Kentucky v. Graham, 473 U.S. 159, 165
(1985) (citing Monell, 436 U.S. at 690 n.55).

66. Monell, 436 U.S. at 691-93.

67. Id. at 694.

68. Will v. Mich. Dept. of State Police, 491 U.S. 58, 66 (1989) (“Section 1983
provides a federal forum to remedy many deprivations of civil liberties, but it does
not provide a federal forum for litigants who seek a remedy against a State for al-
leged deprivations of civil liberties. The Eleventh Amendment bars such suits
unless the State has waived its immunity or unless Congress has exercised its
undoubted power under § 5 of the Fourteenth Amendment to override that immu-
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this makes it difficult to recover damages against state em-
ployers for constitutional violations, local government employ-
ers generally do not fall under the Eleventh Amendment and
may still be sued for monetary relief.

On the other hand, individual defendants in § 1983 cases
may assert a qualified immunity defense to damage claims.”0
Under this theory, individual state and local officials are only
liable if a reasonable official would have known that he or she
was violating a constitutional standard that was “clearly estab-
lished at the time” of the action.”! Even if qualified immunity
is available, however, a § 1983 plaintiff can still receive injunc-
tive relief against the targeted state or local official.’2 Prevail-
ing plaintiffs may also be entitled to attorneys’ fees under
§1988.73

No statute similar to § 1983 exists for constitutional viola-
tions against federal employees and their agencies.’* This is

nity.”) (citation omitted).

69. Monell, 436 U.S. at 690 & nn.53—54 (holding that a municipality is a “per-
son” under Section 1983, and therefore local government units that are not con-
sidered part of the State are not able to take advantage of Eleventh Amendment
immunity). Local governments are not entitled to a qualified immunity defense
when damages are sought against them, see Owen v. City of Independence, 445
U.S. 622, 638 (1980), but may not be sued for punitive damages, see City of New-
port v. Fact Concerts, Inc., 453 U.S. 247, 258-70 (1981). Punitive damages are
also very hard to recover in the First Amendment retaliation context against indi-
vidual defendants. See Wells, supra note 63, at 974-75 (“Punitive damages are
rarely available in First Amendment retaliation cases, for they may be awarded
only where the defendant’s conduct was highly improper.”).

70. See Scheuer v. Rhodes, 416 U.S. 232, 247-48 (1974).

71. Harlow v. Fitzgerald, 457 U.S. 800, 818-19 (1982).

72. “Of course a state official in his or her official capacity, when sued for in-
junctive relief, would be a person under § 1983 because ‘official-capacity actions
for prospective relief are not treated as actions against the State.” Will, 491 U.S.
at 71 n.10 (quoting Kentucky v. Graham, 473 U.S. 159, 167 n.14 (1985); Ex parte
Young, 209 U.S. 123, 159-60 (1908)).

73. Civil Rights Attorney’s Fees Act of 1976, 42 U.S.C. § 1988 (2000). The
Eleventh Amendment does not bar recovery of attorney’s fees from the state itself.
Hutto v. Finney, 437 U.S. 678, 692 (1978). However, a state is not liable for at-
torney’s fees where the plaintiff sues the individual officer in his or her individual
capacity. Graham, 473 U.S. at 167-68.

74. See supra note 28 and accompanying text. However, tort claims against
federal employees may be brought against the United States under the Federal
Tort Claims Act (“FTCA”), 28 U.S.C. §§ 2671-2680 (2000). Under the FTCA,
“[t)he United States shall be liable, respecting the provisions of this title relating
to tort claims, in the same manner and to the same extent as a private individual
under like circumstances, but shall not be liable for interest prior to judgment or
for punitive damages.” 28 U.S.C. § 2674. The FTCA is the exclusive remedy in
such cases, see United States v. Smith, 499 U.S. 160, 16569 (1991), and govern-
ment liability provided in the Act is limited by many exceptions, see Lawrence
Rosenthal, A Theory of Governmental Damages Liability: Torts, Constitutional
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somewhat surprising given that the Court “recognized sound
jurisprudential reasons for parallelism, as different standards
for claims against state and federal actors ‘would be incongru-
ous and confusing.””® Yet, the Court never expressly held that
federal employees must have the same rights against their su-
pervisors and their agencies as their state counterparts.’6
Rather, the Court judicially created a damages remedy against
federal officials who violate individuals’ constitutional rights.
It is to an explication of this Bivens doctrine that this Article
now turns.

B. Implying Actions for Money Damages for
Constitutional Violations by Federal Agents

Prior to 1971, a cause of action for money damages against
federal agents who violated an individual’s constitutional
rights did not exist.”” In Bivens v. Six Unknown Named Agents
of the Federal Bureau of Narcotics,’® the United States Su-
preme Court, for the first time, implied a cause of action for
money damages against federal officers’ who violated the con-
stitutional rights of individuals. Bivens involved the arrest and
search of a man by the Federal Bureau of Narcotics.80 The
man sued the individual federal officers involved in the inci-
dent, alleging that the arrest and search were carried out in
violation of the Fourth Amendment’s command against unrea-
sonable search and seizure,®! and that the unlawful conduct

Torts, and Takings, 9 U. PA. J. CONST. L. 797, 804 (2007) (reviewing limitations).

75. Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 82 (2001) (Stevens, J., dissent-
ing) (quoting Butz v. Economou, 438 U.S. 478, 499 (1978)).

76. Id.

77. There have been unsuccessful Congressional attempts to legislate consti-
tutional tort claims against the United States. See FDIC v. Meyer, 510 U.S. 471,
486 n.11 (1994) (citing H.R. 440, 99th Cong. (1st Sess. 1985); H.R. 595, 98th Cong.
(1st Sess. 1983); S. 1775, 97th Cong. (1st Sess. 1981); H.R. 2659, 96th Cong. (1st
Sess. 1979)).

78. 403 U.S. 388 (1971).

79. However, “[s]overeign immunity bars an action seeking to recover dam-
ages from the federal government itself for a constitutional tort.” Rosenthal, su-
pra note 74, at 815 (citing Meyer, 510 U.S. at 477).

80. Bivens, 403 U.S. at 389. The Fed. Bureau of Narcotics was a predecessor
agency of the Drug Enforcement Agency.

81. U.S. CONST. amend. IV (“The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable searches and seizures,
shall not be violated . .. .”).
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caused him humiliation, embarrassment, and mental suffer-
ing.8?

The Court started from the premise that, “it is . . . well
settled that where legal rights have been invaded, and a fed-
eral statute provides for a general right to sue for such inva-
sion, federal courts may use any available remedy to make
good the wrong done.”3 It then held the plaintiff should also
have a claim for money damages against the federal agents
who violated his Fourth Amendment rights.84 In this manner,
the Court sought to subject federal officials to the same type of
constraints state officials are under when dealing with the fun-
damental rights of United States citizens,® and to deter indi-
vidual federal officers from acting unconstitutionally.86

Nevertheless, the Court limited this newly-minted Bivens
right for future claims by a two-step analysis. Under the first
step, “there is the question whether any alternative, existing
process for protecting the interest amounts to a convincing rea-
son for the Judicial Branch to refrain from providing a new and
freestanding remedy in damages.”8?” In other words, where
Congress already provided an adequate remedial scheme for
constitutional violations, it is unnecessary for the Court to craft
a judge-made remedy.88 But even if no such alternative exists,
a court must apply the second step of the analysis and under-

82. Bivens, 403 U.S. at 389-90.

83. Id. at 396 (quoting Bell v. Hood, 327 U.S. 678, 684 (1946)).

84. Id. at 397.

85. Wilkie v. Robbins, 127 S. Ct. 2588, 2618 (2007) (Ginsburg, J., concurring
in part and dissenting in part) (“Thirty-six years ago, the Court created the Bivens
remedy. In doing so, it assured that federal officials would be subject to the same
constraints as state officials in dealing with the fundamental rights of the people
who dwell in this land.”); see also id. (“The Bivens analog to § 1983 . . . is hardly
an obscure part of the Court’s jurisprudence.”).

86. Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 70 (2001). But see Bivens, 403
U.S. at 407-08 (Harlan, J., concurring) (“I agree with the Court that the appro-
priateness of according Bivens compensatory relief does not turn simply on the
deterrent effect liability will have on federal official conduct.”).

87. Wilkie, 127 S. Ct. at 2598 (citing Bush v. Lucas, 462 U.S. 367, 378 (1983)).
Somewhat confusingly, this was the second step of the analysis set out in Carlson
v. Green, 446 U.S. 14, 18-19 (1980), and the second step, involving “special factors
counseling hesitation,” was the first. Id. at 18. The majority opinion by Justice
Souter in Wilkie gives no indication why the order of the analysis was reversed.

88. Bivens, 403 U.S. at 397 (“For we have here no explicit congressional decla-
ration that persons injured by a federal officer’s violation of the Fourth Amend-
ment may not recover money damages from the agents, but must instead be re-
mitted to another remedy, equally effective in the view of Congress.”); see also id.
at 410 (Harlan., J., concurring) (“For people in Bivens’ shoes, it is damages or
nothing.”).
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take a “remedial determination that is appropriate for a com-
mon-law tribunal, paying particular heed . . . to any special fac-
tors counseling hesitation before authorizing a new kind of fed-
eral litigation.”8?

Although Justice Brennan’s opinion in Bivens is fairly
straightforward, Justice Harlan’s concurrence adds some im-
portant insights into the analysis. More specifically, Justice
Harlan addresses “whether the power to authorize damages as
a judicial remedy for the vindication of a federal constitutional
right is placed by the Constitution itself exclusively in Con-
gress’ hands.” In other words, Harlan did not believe the ex-
istence of a damage remedy for constitutional violations should
depend on Congressional legislative grace. Instead, he con-
cluded:

[I1f a general grant of jurisdiction to the federal courts by
Congress is thought adequate to empower a federal court to
grant equitable relief for all areas of subject-matter jurisdic-
tion enumerated therein, then it seems to me that the same
statute is sufficient to empower a federal court to grant a
traditional remedy at law.%!

On another significant point, Justice Harlan responded to
a suggestion Chief Justice Burger made in his dissent that con-
stitutional violations by federal officers should be decided by
quasi-judicial or administrative agencies created by Congress.??
Disagreeing with Burger’s suggestion, Harlan wrote, “the judi-
ciary has a particular responsibility to assure the vindication of
constitutional interests such as those embraced by the Fourth
Amendment.”3  Harlan thought this especially applicable
where “the Bill of Rights is particularly intended to vindicate
the interests of the individual in the face of the popular will as
expressed in legislative majorities.”* Nonetheless, he also

89. Wilkie, 127 S. Ct. at 2598 (quoting Bush, 462 U.S. at 378). This “special
factors counseling hesitation” language derives from Bivens, where the Court
noted that a damage action was appropriate because the case involved “no special
factors counseling hesitation in the absence of affirmative action by Congress.”
Bivens, 403 U.S. at 396.

90. Bivens, 403 U.S. at 401-02 (Harlan, J., concurring).

91. Id. at 405 (citation omitted). See also Bush v. Lucas, 462 U.S. 367, 378
(1983) (“The federal courts’ statutory jurisdiction to decide federal questions con-
fers adequate power to award damages to the victim of a constitutional viola-
tion.”).

92. Id. at 422 (Burger, C.J., dissenting).

93. Id. at 407 (Harlan, J., concurring).

94. Id. See also JOHN HART ELY, DEMOCRACY AND DISTRUST 73-104 (1980).
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noted that the Court should think about policy considerations
for and against adopting such an implied constitutional right,
much in the way that the legislature does.?> Weighing the
relevant policy considerations in Bivens, Justice Harlan con-
cluded that there was not any substantial governmental policy
that would be violated by recognizing a non-statutory damage
remedy against federal officials allegedly responsible for a
Fourth Amendment violation.%¢

After Bivens, the Court extended its reasoning to two addi-
tional contexts: employment discrimination suits against Con-
gressional members for violations of the equal protection com-
ponent of the Fifth Amendment’s Due Process Clause,’ and
cruel and unusual punishment actions by prisoners against
federal prison officials under the Eighth Amendment.®® How-
ever, although Bivens has not been overruled,®® it has not been
applied to any new types of cases since 1980.100 In 2007, the
Court stated:

[A]lny freestanding damages remedy for a claimed constitu-
tional violation has to represent a judgment about the best
way to implement a constitutional guarantee; it is not an
automatic entitlement no matter what other means there
may be to vindicate a protected interest, and in most in-
stances we have found a Bivens remedy unjustified.101

Even more to the point, in 2001, the Malesko Court held
that a Bivens remedy would be limited to instances where there
was either no other cause of action against individual officers
alleged to have acted unconstitutionally or where a plaintiff
lacked any alternative remedy for harms caused by an individ-
ual officer’s unconstitutional conduct.!92 Based on this restric-

95. Bivens, 403 U.S. at 407 (Harlan, J., concurring).

96. Id. at 408-10.

97. See Davis v. Passman, 442 U.S. 228 (1979).

98. See Carlson v. Green, 446 U.S. 14 (1980).

99. At least two current Justices, Scalia and Thomas, would like to see Bivens
and its progeny limited “to the precise circumstances that they involved.” See
Wilkie v. Robbins, 127 S. Ct. 2588, 2608 (2007) (Thomas, J., concurring) (quoting
Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 75 (2001) (Scalia, J., concurring)).

100. Malesko, 534 U.S. at 68 (“Since Carlson we have consistently refused to
extend Bivens liability to any new context or new category of defendants.”). See
also Ryan D. Newman, Note, From Bivens to Malesko and Beyond: Implied Con-
stitutional Remedies and the Separation of Powers, 85 TEX. L. REV. 471, 474
(2006) (“Although Bivens remains good law, in practice it seems a dead letter.”).

101. Wilkie, 127 S. Ct. at 2597.

102. Malesko, 534 U.S. at 70.
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tive approach toward such claims, the Court refused to find
Bivens remedies for claims involving: harm to military person-
nel through service activity,!03 wrongful denials of Social Secu-
rity benefits,!04 and retaliation against the exercise of owner-
ship rights under the Fifth Amendment’s Takings Clause.105

The refusal of the current conservative Court to apply
Bivens to other scenarios led Justice Ginsburg to suggest to
Congress “to codify and further define the Bivens remedy” if it
wanted federal officials to be subject to the same civil rights li-
ability as state and local officials.!% The next section examines
whether that might indeed be the most appropriate course af-
ter reviewing the current state of federal employees’ First
Amendment rights under Bivens.

C. Application of Bivens to Federal Employment: Bush v.
Lucas

Given the focus of this Article on federal employees’ First
Amendment rights, Bush v. Lucas is the Court’s most signifi-
cant holding with regard to the scope of the Bivens remedy.!07
Bush involved the demotion of a federal employee for allegedly
making protected First Amendment statements critical of his
federal agency.!08 Although he appealed the adverse personnel
decision to the Civil Service Commission and was reinstated
with retroactive seniority and full back pay,!% under the ad-
ministrative scheme he was not able to receive compensatory
damages for emotional distress, punitive damages, or attor-
neys’ fees against the individual federal official.!!0 There was,

103. See United States v. Stanley, 483 U.S. 669 (1987); see also Chappell v.
Wallace, 462 U.S. 296 (1983).

104. See Schweiker v. Chilicky, 487 U.S. 412 (1988). Based on the language of
the Bivens decision itself, and in order to further the deterrent functions of such
individual damage actions, the Court has also held that Bivens actions may only
be brought against individuals, not against federal agencies, or against private
prisons acting on behalf of the State. See, e.g., Malesko, 534 U.S. at 61; FDIC v.
Meyer, 510 U.S. 471 (1994).

105. Wilkie, 127 S. Ct. at 2604—-05.

106. Id. at 2618 (Ginsburg, J., concurring in part and dissenting in part).

107. 462 U.S. 367 (1983).

108. Id. at 369-71.

109. His first appeal was denied by the Federal Employee Appeals Authority,
the predecessor to the MSPB, but was later upheld by Civil Service Commission’s
Appeal Review Board which applied the balancing of interests test under
Pickering. Id. at 370-71. The Board awarded Bush reinstatement and $30,000 in
back pay. Id. at 386 n.29.

110. Id. at 371-72 & nn.8-9.
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therefore, some issue over whether the administrative remedy
adequately deterred unconstitutional conduct against the fed-
eral employee by his federal supervisor.!!!

Although the Court assumed that the administrative rem-
edies did not provide complete relief for the plaintiff as effective
as the Bivens damages remedy,!!? the Court nevertheless
unanimously!!3 concluded that a Bivens remedy did not exist
under the First Amendment “aris[ing] out of an employment
relationship that is governed by comprehensive procedural and
substantive provisions giving meaningful remedies against the
United States.”!!4 More specifically, under the first step of the
Bivens analysis, the Court found an effective, alternative rem-
edy under the Civil Service Commission regulations.!!5 The
Court defined its mission as making a “policy judgment . . . in-
formed by a thorough understanding of the existing regulatory
structure and the respective costs and benefits that would re-
sult from the addition of another remedy for violations of em-
ployees’ First Amendment rights.”!1® TUnder this test, the
Court found these civil service regulations to be “an elaborate
remedial system that has been constructed step by step, with
careful attention to conflicting policy considerations,”!!7 and it
was unnecessary to “interfere with Congress’ carefully cali-
brated system.”!18

Even Justice Brennan, the author of the original Bivens
decision, agreed with the outcome in Bush, writing in a later
case that, “I agree that in appropriate circumstances we should
defer to a congressional decision to substitute alternative relief

111. Id. at 372 n.8.

112. Id. at 388 (“[E]xisting remedies do not provide complete relief for the
plaintiff.”).

113. Justices Marshall and Blackmun concurred to register their belief that a
similar case might come out differently if there were not a comprehensive scheme
to provide full compensation for a constitutional violation that was substantially
as effective as a damage action under the constitution. Id. at 390 (Marshall, J.,
concurring).

114, Id. at 368 (majority opinion).

115. Bush v. Lucas, 462 U.S. 367, 388 (1983).

116. Id.

117. Id. This elaborate scheme was established by a series of federal civil ser-
vice laws including: the Pendleton Act of 1883, 22 Stat. 403; the Lloyd-LaFollette
Act of 1912, 37 Stat. 539; the Veterans Preference Act of 1944, 58 Stat. 387; the
Backpay Act of 1966, 80 Stat. 94; and the Civil Service Reform Act of 1978, 92
Stat. 1111.

118. Wilkie v. Robbins, 127 S. Ct. 2588, 2612 (2007) (Ginsburg, J., concurring
in part and dissenting in part).
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for a judicially created remedy.”!!® Brennan believed a substi-
tute alternative remedy under the CSRA of 1978 was an ap-
propriate circumstance because Congress developed the scheme
over nearly a hundred years and “constitutional challenges . . .
are fully cognizable’ and prevailing employees are entitled not
only to full backpay, but to retroactive promotions, seniority,
pay raises, and accumulated leave.”120

Furthermore, the Court found special factors counseling
hesitation under the second part of the Bivens analysis. In
particular, the Bush Court “recognized Congress’ institutional
competence in crafting appropriate relief for aggrieved federal
employees as a ‘special factor counseling hesitation in the crea-
tion of a new remedy.”!?! In this regard, the Court observed
that Congress could more expertly evaluate the effect of a new
litigation right for federal employees than could the Court.!22
It was not for the Court to decide whether it would be good pol-
icy to permit a federal employee to recover damages against
government officials in circumstances where Congress had al-
ready carried out the necessary balancing of employee rights
and government efficiency interests.!?> Indeed, recognizing a
cause of action for constitutional violations in the federal em-
ployment relations “could upset Congress’ careful structuring
of federal employment relations.”124

Consequently, since 1983, federal employees have had to
vindicate their First Amendment rights under an administra-
tive scheme that provides less than complete relief.125 This is
not to say that these employees should not have their First
Amendment claims analyzed under the Pickering framework
for public employee free speech claims.!26 They do. The differ-
ence is that the framework will initially be applied by an AJ

119. Schweiker v. Chilicky, 487 U.S. 412, 431 (1988) (Brennan, J., dissenting).

120. Id. at 436 (quoting Bush v. Lucas, 462 U.S. 367, 386, 388 (1983)).

121. Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 68 (2001) (citing Bush, 462
U.S. at 380).

122. Bush, 462 U.S. at 389.

123. Id.

124. Schweiker, 487 U.S. at 