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NO. 27714

IN THE

SUPREME COURT 

OF THE

STATE OF COLORADO

4-3 CATTLE COMPANY, et al , )
)

PI a i nt i f f s , )
) AMICUS 3RIEF

v. ) BY THE
) STATE OF COLORADO

THE UNITED STATES OF AMERICA, )
)

Defendant. )

CER TIFICATION OF QUESTION 
TO THE COLORADO SUPREME COURT 

FROM THE UNIT ED  STATES COURT OF CLAIMS

The State of Colo rad o joins in and adopts the brief, 

excluding the appendix, of the Southeastern Colorado Water 

Co ns ervancy District. The State files this amicus brief as 

a supplement to the brief filed by the Southeastern Colorado 

Water Co nse rvancy District.

SlAliil£NI_QF_IH£_£.Ai£_AND_ilAl£M£lliI_aF_IH£_FA£I^

The State adopts the Southeastern Colorado water 

Conservancy District' s statement of the case and the state

ment of the agreed facts contained in the court of claims 

cert i f i c a t i o n  to this court.



S U M M A R Y O F T H E ARGUMENT

The doctri ne  of maximum utilization» coupled with the 

state's pr ohi bition of waste of its water resources and the 

state's policy to treat water for the removal of pollutants» 

de mo nst ra tes  that the owner of a decreed water right to 

divert and use water from a natural stream does not have a 

right to receive water with a silt content which might have 

existed at the time of app ro priation or during use.

AR5UMENI 

I .

THE DOCTRINE OF MAXIMUM UTILIZATION 
REQUIRES THE CON CL USIO N THAT THE OWNER 
OF A DECREED WATER RIGHT DOES NOT 
HAVE A RIGHT TO A SILT CONTENT WHICH 
EXISTED AT THE TIME OF APPROPRIATION 
OR DURI NG USE.

The acute water supply situation in the Arkansas River 

Valley is well des cribed by this court in the case of Fallhauer. 

Y. .Peopl e et al .» 167 Colo. 320» A A 7 P.2d 986 (1968)» as 

follows:

All the surface flow in the Arkansas 
River during each irrigation season 
has been app ropriated and placed to a 
beneficial use long before defendant's 
well was drilled in 1935. These sur
face app ro priations  have adjudicated 
priority rights and there is not enough 
surface water in the river to satisfy 
these decreed rights. In other words» 
the Arkansas River is very much 
o v e r a p p r o p r i a t e d . On June 2A» 1966
the Ft. Lyon C a n a l » whose head gate 
is about 33 miles down the stream 
from def endant's well» was receiving 
only 272 cu. ft. of water per second 
of time of the 760 second feet decreed 
to it with priority date of March 1» 
1387» and six days later there was no 
water whatsoever for its use.

I d . at 988.

Water has become an increasingly scarce resource in 

Colo ra do . This growing scarcity has had at least two results: 

first» an integration of water admi nistration for surface
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and ground water through the water Rights Determination and 

Ad mi nistration Act of 1969; secondly» this court's articulation 

and d e velopment of the doctrine of maximum utilization.

Maximum utilizat io n» on the federal level» was perhaps 

first recognized in S c h odde v T Twin F a lls L a nd p nd Wa t e r Com-

224 U.S. 107 (1911). The court there rejected plaintiff's 

cla im of a right to the r ive r c u rrent which had been turning 

water wheels for purposes of diversion. This is not unlike 

pl ai ntiff's c l a i m  in the instant case to the silt c o n tent 

i n the w a t e r .

The The C o l o r a d o  doctrine of maximum util ization had 

its roots in C o l o rad o S p r ings v. B e n d er» 148 Colo. 458» 366 

P.2d 552 (1961). The aandgr court» adopting the S.Ct32£ld.£ 

rule» held that a senior user with an inefficient means of 

diver sio n could not require the entire flow» or maintenance 

of an unreal istical 1 y high water table» to the detriment of 

d own stream juniors» in order to satisfy his senior rights.

The doc tr in e of maximum utilization made its formal

debut in F g _  Vi_P ec^cle» 167 Colo. 320» 447 P.2d 986

(1969). The court there recognized that the admi nistr ation

of water» as a pro gr essively scarce resource» requires the

integration of surface and ground water under one set of

rules; and that successful administr ation of the rules depends

on a balancing of the interests between senior surface and

junior ground water users. In speaking to the constitutional

ra mi fi cations of its analysis» the F e 1 lhauer court stated:

It is implicit in these constitutional 
provisions» along with vested rights» 
there shall be maximum utilization of 
the water in this state. As a d m i n i s 
tration of water approa ches the second 
century» the curtain is opening upon 
the new drama of maximum utilization 
and how con stitutionally that doctrine 
can be integrated into the law of 
vested rights. We have known for a 
long time that the doctrine was lurking 
in the backstage shadows as a result 
of the accepted» though oft violated» 
principle that the right to water
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does not give the right to waste it«

I_<1* 31 336« No clearer statement could have been made that 

in view of the scarce resources and growth potential in 

Colorado? the p r e c e p t s  of vested rights in appropriations 

must be balanced with and permitted to coexist along with 

the doctrine of m a x i m u m  utilization.

The C o l o r a d o  legislature responded to the Fel 1h^ugr 

decision and its twin mandates of protecting vested rights 

and achieving m a x i m u m  utilization by enacting various amen d

ments to the 1969 Water Right Determination and Admini stra

tion Act« C o l o r a d o  Revised Statute 37-92-101(1) incorporates 

the F e 1 1 hager p r i n c i p l e  of maximum utilizati on« Paragraph 

(2) thereof states:

••• the future welfare of the people 
of the state? and the future welfare 
of the state depends upon sound and 
flsiiisls integrated use of all the 
wate rs of the state«

Para gr ap h 2(b) is a cod if ica ti on of C o lo r a do Springs v? 

iiSQdaJl? w h i c h  states: "He is not entitled to demand

the whole flow of the stream merely to facilitate his taking 

the fraction of the whole flow to which he is entitled«" 

Para gr ap h 2(c) is a codifica ti on of the doctrine of futile 

call which further facilitates maximum utilization to the 

extent that no reduction of a diversion is required unless 

such reduction would? in a reasonable time? increase the 

amount of water a v a i lable to and required by water rights 

having senior priori tie s«  The futile call doctrine permits 

ut il ization of water by an upstream junior appropriator n o t 

with s t a n d i n g  a call by a downstream senior when in practical 

effec t tne water? if released by the upstream junior? would 

not reach the d o w n s t r e a m  senior a p p r o p r i a t o r . The entire

tenor of the Water Adm inistration Act is to recognize that 

bl ind ad herence to the principle of first in time? first in 

right must be amelio r a t e d  in view of the increased scarcity
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of water resources in the state.

In the instant case» an upstream junior is attempting 

to maximize the water resources of the state by building a 

reservoir for storage capability. The storage facility 

will allow for flooa control and storage of available water 

for use during periods when water is scarce. The storage 

capability is of treme nd ous  benefit to water users on the 

Arkansas River and does» in fact» benefit the plaintiff. 

P l a i n t i f f ’ s insistence on a right to silty water is in direct 

conflict with a right to store water in a reservoir. As 

the velocity of water decreases to zero in a storage facil

ity» tne suspended particles (silt) settle to the bottom 

and water released to a downs tr eam senior is relatively 

clean water. If the operator of a reservoir is required to 

somehow provide silty water» in derogation of the natural 

process which takes place during storage» or is required to 

pay millions of dollars in com pe ns ation  (113 million dollars 

as prayed for in the instant case) the construct ion and o p e r 

ation of storage facilities becomes unfeasible» thereby f r u s 

trating ma ximum utilization.

M a x imum uti lization is further facilitated by esta b

lishment of water con servancy districts.

Co nse rving the water resources of the state and p r o v i d 

ing for the greatest beneficial use of these waters is an 

anno un ce d state policy. This policy is codified in C.R.S. 

1973» 37-4-5-101 et seq. and effectuated by the authorization

of water conser v a n c y  districts. One of the most important 

features of this act mandates that tne Conservancy Districts 

c o o p erate with the United States to construct "works" as 

defined in said article. Works as defined in C.R.S. 

37-45-103(10) means dams» storage reservoirs ... necessary 

or c o n v e n i e n t  for supplying water for domestic ... and all 

other beneficial uses.
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THE POLICY OF THE STATE OF COLORADO 
TO IMPROVE THE QUALITY OF ITS WATER 
RE SOURCES REQUIRES THE CONCLUSION 
THAT A DECREED WATER RIGHT HOLDER 
DOES NOT HAVE A CONSTIT UTION AL OR 
STATU TO RY RIGHT TO A POLLUTANT CONTENT»
SUCH AS SILT.

Plaintiffs argue that section 37-80-120 of the Water 

Right Dete rm ina ti on  and Adm in istration Act support their 

position that they are entitled not only to the quantity of 

water but also the pollutant -- silt or dirt existing in 

the water prior to the con struction of the dam. Specifi

cally» plainti ff s point to the statutory language which 

states that sub sti tut ed  water must be of a quality so as to 

meet the requir eme nts  of use to which the water has normally 

been p u t . ” (plaintiff's brief» p. 19).

This argument is fallacious in at least two parti c

ulars. First the water released from the reservoir is not 

substituted water» rather the water impounded is the same 

water as plaintiff would normally receive minus the dirt.

Assuming arguend o that there is no opera tive difference 

between "s ubs ti tut ed water" and "upstream storage" water» 

and there is no question as regards the quantity  of water 

released» the question becomes what is meant by the word 

quality in the above cited phrase? Since the term quality 

is nowhere sp ecifically defined in the water right laws» we 

submit that its defin it ion  can be arrived at through statu

tory const ru ct ion.

The co rnerstone of statutory cons truct ion is that stat

utes are presumed to be legally and logically consistent 

with other statutes. See ♦

177 Colo. 162» 493 P •2d 657 (1972)5 H £ w g _ v ._ P £ 2 £ l e , 178 

Colo. 243 P.2d 1040 (1972). This consi stenc y is effectuated 

by a series of presumptions. Among the relevant presumptions 

are:

11 .
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(1) c o m p l i a n c e  with the constitutions of the State 

of C o l o r a d o  and the United States is intended;

(2) a just and reasonable result is intended;

(3) public interest is favored over private interest.

See C.R.S. 1973» 2-4-201.

Further» C o l o r a d o  Revised Statutes 2-4-203 states 

that if statutes are ambiguous the court» in deter minin g 

the intention of the general assembly» may consider the 

consequences of a particular construc tion.  We submit that 

all these pr ovisions militate again st plaintiff and in favor 

of the State's position.

The State's position is that when the term "quality" 

is referred to in both statutes it means that one cannot 

intercept water belong ing  to a senior appropria tor and subs e

quently provide the senior with water that is degraded by 

addition of pollutants. The senior water rights holder is 

thus provided with a prote ct ion  against receiving polluted 

water which he would not have ot herwise received.

Prior to the passage of section 37-80-120» the l e g i s 

lature had enacted C.R.S. 1963» 60-28-1 regarding water 

pollution» which in part states:

Whereas the pollution of the waters 
of this state cons titu tes a menac e to 
public health and we lfare»creates 
public nuisance» is harmful to w i l d 
life» fish ... and whereas it is the 
public policy of this state to conserve  
the waters of the state and to protect» 
ma intain and imprgyq the qualLty thereof

(emphasis added). The superceding statute» C.R.S. 1973»

25-3-102(2) and (3) states:

(2) It is further declared to be the 
public policy of this state to conserve 
state waters and to protect» maintain» 
and improve the quality thereof for 
public water supplies» for protection 
and propagation of wildlife and aquatic 
life» and for domestic» a g r i c u l t u r a l » 
industrial» r e c r e a t i o n a l » and other 
beneficial uses; to provide that no
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waters. without first receiving the 
tre atment or other corrective action 
ne cessary to protect the legitimate 
and beneficial uses of such waters; 
to provide for the prevention» abate
ment» and control of new or existing 
water pollution; and to cooperate 
with other states and the federal 
gove rnment in carrying out these obje c
tives.

(3) It is further declared that pro
tection of the quality of state waters 
and the prevention» abatement» and con
trol of water pollution are matters 
of sta tewide concern and affected 
with a public interest» and the p rovi
sions of this article are enacted in 
the exer cis e of the police powers of 
this state for the purpose of protect
ing the health» peace» safety» and gen
eral welfar e of the people of this 
state.

(emphas i s a d d e d ) .

Silt or dirt is a pollutant as defined in C.R.S. 1973» 

25-3-101(11). We submit that the only logical manner to 

read 37-80-120 and 37-92-305(5) is to construe it to mean 

that if substituted water» stored water» or water released 

from a reservoir is provided to a downst ream senior it cannot 

be of a degraded quality. To construe the statutes otherwise 

would be contrary to stated legislative intent in the water 

pollution statute» because it would preclude or restrict 

treatment for dissol ve d or suspended solids in the stream.

The opera to r of the reservoir would be required to add a 

pollutant to the water released contrary to the state policy 

of promoting clean water to other users on the stream.

We therefore submit that consider ation  of the subject

statutes in p a ri_m a t e r i a requires the conclusion that the

term "quality'1 fosters the removal» not the preservation» 

of pollutants in the stream and was not meant» in the context 

of the water rights statutes» to guarantee a pollutant level 

to an ap pro pr ia tor  of water.
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3y virtue of their senior water rights» plaintiffs 

nave a usufruct in the water» subject to the state statutes 

and common law evide nc ing  a policy toward clean» not polluted 

water» Owners hi p of the waters resides in the people»

There is no right to specific water and there is no right 

to specific ef fluents or deposits contained in the water.

In the wake of rapid growth and increased demand for water 

Colorado has adopted the doctrine of maximum utilization 

and prevention of waste to deal with the problem. The Singer 

and £ellh^tj.a£ decisions and their progeny» plus their subse

quent co dification in the state statutes» stand in recogni 

tion of these principles» Maximum utilization is simply 

an app lic at io n of the principle of the greatest good for 

the greatest number of people. Water cons ervat ion districts* 

whose statutorily ordained purposes is to maximize u t i l i z a 

tion and to develop the water resources of the state» would 

be forced to repollute waters released from a reservoir for 

tne benefit of a few users to the detriment of the majority» 

Such is not the law of the state of Colorado.

The state submits that the owner of a decreed water 

right to divert and use water from a natural stream does 

not have a right to receive water with a silt cont ent which 

existed or has existed during appropriation and use.

For the foregoing reasons* the State respectfully 

requests that the certified question from the United States 

Court of Claims to this court be answered in the negative.
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