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No. 16881
No. 16888

IN THE

SUPREME GOURT

OF THE

STATE OF GOLORADO

Crry anp County OF DENVER,
City or CoLORADO SPRINGS,
SoutH Prarte WaTER Users

ASSOCIATION, Error To The
Plaintiffs in Error, | District Court of
VS.
The County of
UNITED STATES OF AMERICA, Summit
NortaerN CorLorano WaTer Con- ’
sErRVANCY District, CororaDO
Homorable
River ConservaTion DisTricT, W, H. Lub
F. E. Yust, Cravron Hirr, GrRanD m. 1. Y
VaLLey IrricaTioN Co., GRAND Judge.
VALLEY WATER UsErs
ASSOCIATION,

BRIEF OF PLAINTIFF IN ERROR,
CITY OF COLORADO SPRINGS.

I
STATEMENT OF CASE.

Plaintiff in error above named seeks to have reversed
the judgment and decree of the District Court of Summit
County, Colorado, heretofore and on the 10th day of
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March, 1952, entered in two general statutory supplemen-
tal adjudications of priorities of right to the use of water
for purposes other than irrigation (No. 1806 in said court,
No. 16381 herein, and for irrigation purposes No. 1805 and
No. 16888) insofar as said decrees involve or affect the
rights of said city, a claimant of right to the use of water
from the Blue River and its tributaries in Water District
No. 36 of the State of Colorado, for municipal purposes.
(See appendix hereto at paragraph I) Folios 788 to 828 of
the record.

In and by said decrees the trial court awarded to vari-
ous ditches, canals, tunnels and reservoirs of claimant, the
amounts of water claimed to have been appropriated by it,
by and through the structures and at the points of diver-
sion set forth and described in its statement of claim filed
in said proceedings, and as shown by the testimony on be-
half of said claimant introduced in said proceedings. In fix-
ing the date of said appropriations the trial court gave to
each thereof the date of May 13, 1948, instead of the earlier
dates claimed for said appropriations, under and by claim-
ant’s statement of claim filed herein and as supported by the
evidence introduced by claimant in the proceedings. The
findings and award of the above date is the sole error of
which plaintiff in error complains, as shown by its specifica-
tion of points attached hereto and made a part of this brief.

1. Pleadings. While formal pleadings other than a
statement of claim on behalf of each claimant are not re:
quired in proceedings of this character, in the instant case
we are aided by written pleadings filed herein, which quite
clearly define the sole and only issue to be determined in
this review, as hereinabove stated. These pleadings consist
of a statement of claim filed herein by this plaintiff in error,
found at folios 143 to 175 of the record, (cause No. 1806,
No. 16881 herein) and an abstract of which is incorporated
in the appendix attached hereto and made a part of this
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brief, as paragraph II thereof. The same claims are made in
cause No. 1805.

To this statement of claim, and before the hearing of
evidence thereon, certain of the defendants in error filed
their objections and protests to and against said claim of
said City, as follows:

(a) Objection and protest of The Colorado River
Water Conservation District, found at Folios 276 to 323
of the record, No. 16881, and an abstract of which is in-
corporated in the appendix attached to and made a part of
this brief as paragraph III thereof.

(b) Protest and objection of F. E. Yust as found at
Folios 360 to 373 of the record No. 16881, and an abstract
of which is incorporated in said appendix as paragraph IV
thereof.

From the foregoing pleadings it appears that the City
of Colorado Springs claims the following appropriations for
which it seeks decrees for municipal purposes:

1. Blue River Ditch, taking its water supply from the
Blue River, a natural stream in Water District No. 36, a
tributary to the Colorado River, in the amount of 200 cubic
feet of water per second of time as of date October, 1907.

2. Crystal Ditch, taking its water supply from Crys-
tal Creek, a tributary to said Blue River, in the amount of
40 cubic feet of water per second of time, of date October,
1907.

3. Spruce Ditch, taking its supply of water from
Spruce Creek, a tributary to said Blue River, for 60 cubic
feet of water per second of time, as of date October, 1907.

4, McCullough Ditch, taking its supply of water
from McCullough Gulch, a tributary to said Blue River, 60
second feet of water per second of time as of date October,
1907.
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5. FEast Hoosier Ditch, taking its supply of water
from Fast Hoosier Creek, a tributary of said Blue River, for
50 cubic feet of water per second of time, as of date Octo-
ber, 1907.

6. Hoosier Ditch (Claim No. 1), taking its supply of
water from Hoosier Creek, a tributary of said Blue River,
for 40 cubic feet of water per second of time, as of date Oc-
tober, 1907.

7. Hoosier Ditch (Claim No. 2), taking its supply of
water from Silver Creek, a tributary of said Blue River, for
20 cubic feet of water per second of time as of date Octo-
ber, 1907.

8. 50 cubic feet of water per second of time inter-
cepted by the above named ditches, as of date October, 1907.

9. Hoosier Tunnel, through which the appropriations
hereinabove described are carried from the western to the
eastern slope of the continental divide, for which a claim is
made for waters tapped by and seeping into said tunnel, in
amount of 20 cubic feet of water per second of time, as
of date October, 1907.

10. Upper Blue Lake Reservoir (also known as Up-
per Quandary Lake), located across the channel of said Blue
River, taking its supply of water from said Blue River, with
a storage capacity of 1672 acre feet, for which claim is made
for storage, as of date September, 1908.

11. Lower Blue Lake Reservoir (also known as Low-
er Quandary Lake), located across the channel of said Blue
River and taking its supply of water from said river, with
a storage capacity of 1474 acre feet, for which claim is made
for storage, of date September, 1908.

12.  Spruce Creek Reservoir, located across the chan-
nel of Spruce Creek, a tributary to said Blue River, taking
its supply of water from said Spruce Creek, with a storage
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capacity of 1542 acre feet, for which claim is made for stor-
age, of date September, 1908.

13. Mayflower Lake Reservoir, located across the
channel of said Spruce Creek, a tributary to said Blue River,
with a storage capacity of 618 acre feet, for which claim is
made as of date August 3, 1943.

All of the foregoing ditches, canals, tunnels and reser-
voirs constitute and are a part of the Continental-Hoosier
Diversion System, utilized and to be utilized for the diver-
sion and transportation of water from the western slope to
the eastern slope of the continental divide, to become a part
of and contribute to the water system of said City, for the
use and benefit of the inhabitants thereof, for domestic uses,
fire protection, sewage disposal, manufacturing and indus-
trial uses, street sprinkling and flushing and other municipal
purposes.

All of the water so appropriated as aforesaid, consti-
tutes a desperately needed supplemental water supply for
said City and its inhabitants.

The protests of the two protestants above named were
based largely upon the grounds that the claimant, the City
of Colorado Springs, had not completed any of the appro-
priations claimed by it, and had not exercised sufhcient dili-
gence in the effort to appropriate these waters to entitle the
City to the priorities of the dates claimed, or any date.

2. Issue. From the foregoing it is clear that the only
issue presented to the trial court was whether or not the
claimant had constructed or was in the process of construct-
ing, diversion and storage structures to the extent and of
the character which would entitle it to a decree, absolute or
conditional; and if so, whether or not claimant and its prede-
cessors in interest and title had exercised sufficient diligence
to entitle it to the award of a date relating back to the initia-
tion of the work upon the structures by and through which



6

the diversion and transportation of the waters claimed were
to be utilized.

While the claimant in its statement of claim herein-
above referred to claimed the date of October, 1907 for each
of the ditches and reservoirs, except the Mayflower Reser-
voir, as to which it claimed the date of August 3, 1943, at
the beginning of the hearing in Open Court (Folio 3254 of
No. 16888), claimant advised court and counsel that it
would not claim the date of October, 1907 for these appro-
priations claiming that date, but instead would ask for de-
crees of date September 27, 1927.

It was conceded by counsel for the protestants at the
aforesaid hearing, that after the City of Colorado Springs
had acquired title to the rights of the predecessor in title and
interest in and to said appropriations, said City had pro-
ceeded with due diligence up to the date of said hearing, and
was then proceeding with diligence, toward the completion
of the described structures. Therefore, the sole issue before
the trial court was whether or not the predecessors in inter-
est and title, of this claimant, had prosecuted their efforts to
perfect an appropriation of the waters claimed, so as to en-
title them to a priority date relating back to said last men-
tioned date.

The trial court in its decree found that the claimant
was entitled to a priority for each of the aforesaid ditches,
tunnels and reservoirs, for the amount claimed, as of date
May 13, 1948, and so made the award. It will also be noted
that each of the priorities above named are awarded upon
the express condition that the appropriations be completed
with reasonable diligence, and the waters thereof applied to
beneficial use within a reasonable time. (Folio 826 No.
16881) See also Folios 825 of the record No. 16881, which
is incorporated in the appendix hereto as paragraph I
hereof.
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3. Facts. While the testimony is quite lengthy and the
record quite voluminous, there is practically no conflict in
evidence, and no testimony was introduced by the prot-
estants which in any manner contradicted the evidence in-
troduced by claimant on the issue presented to the trial court
herein as above described. Briefly, the undisputed facts rela-
tive to the date of these appropriations, are as follows:

The City of Colorado Springs, in common with all
other towns and cities in Colorado, on the eastern slope of
the continental divide, has had a serious water problem, al-
most from its beginnings. Like all settlements in the eastern
half of the state, the demand for an adequate water supply
for domestic and other municipal purposes, has always ex-
ceeded the available water supply. This situation has been
more acute in Colorado Springs than in most of the other
towns and cities of eastern Colorado. This is due to the fact
that settlements in northern Colorado were made in the
water shed of a comparatively large river, to-wit: the South
Platte and its tributaries; and the settlements in the southern
half of Colorado were along the main stem or principal tribu-
taries of another large stream, the Arkansas River. Colorado
Springs, however, is located at the headwaters of a compara-
tively minor tributary to the Arkansas River, to-wit, the
Fountain. The water shed producing the water supply for
that city covers a very small area, with the attendant limited
production. The area furnishing this water supply is only
about 20 miles in length, from the divide at Palmer Lake be-
tween the South Platte and the Arkansas, and the eastern
slope of the Rocky Mountains from Palmer Lake south to
Pike’s Peak. Hence, while Colorado Springs has from its
foundation in the early ’70s, been a nationally famous,
and beautiful residential city, the struggle on the part
of the municipal officers to supply its inhabitants with
sufficient water to serve their needs, has been a ceaseless
effort. All references to testimony hereafter are to Folio
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numbers in Reporter’s transcript found in the record in No.
16888 herein.

For a quite comprehensive outline and history of these
efforts, see the testimony of witness E. L. Mosely, former
City Manager of Colorado Springs, and now employed in an
executive capacity by the City of Denver, in the Water De-
partment, which testimony is found at Folios 3597 to 3627
of the record.

The larger part of the testimony introduced on behalf
of claimant was directed to establishing the desperate needs
of this city for an additional water supply if it were to sur-
vive, and the fact that there was no source for additional
water available to claimant at any practical or feasible cost,
except by the importation of water from the Colorado River
Basin. Also, the testimony on behalf of the protestants was
directed to an effort to persuade the trial court to deny the
claimant a decree for any water from that source. The trial
court in its decree recognized the absolute legal right of this
claimant to appropriate the waters involved herein, as a mat-
ter of law; and also recognized, as a matter of fact, that claim-
ant had done all things necessary to entitle it to a priority
for an appropriation, conditioned upon the completion of
its works and the beneficial use of the water within a reason-
able time. The lower court, however, fixed the date of the
appropriation as May 13, 1948, which was the date upon
which Colorado Springs carried on with the construction
of this system (see testimony of James D. Galloway, Folio
3313), after having acquired, on the 15 day of November,
1947, all the right, title and interest of those who had initi-
ated and prosecuted the program for this transmountain
diversion project (see abstract of title Exhibit ])

Claimant at the trail of this case contended, and still
contends, that the date of the initiation of these appropri-
ations, was September 27, 1927. This claimed date is based
upon the first survey of the predecessor in interest and title,
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to plaintiff, James D. Galloway (Folio 3289).

The contention of the City is that on said date last
mentioned, Galloway, an engineer of long and varied ex-
perience, initiated a program for the diversion from the
Blue River and its tributaries, and transportation over or
through the continental divide, for utilization on the eastern
slope, of a considerable quantity of water. To that end the
original survey for a preliminary map and statement of
claim (Exhibit A, offered in evidence at Folio 3262, ad-
mitted at Folio 4116), was begun on said September 27,
1927. This map and statement was filed with the State
Engineer in compliance with the statute in that behalf, and
was accepted for filing by the State Engineer on July 16,
1929, and was given the office number of 15134.

From September 27, 1927, Galloway and various other
persons with whom he became associated from time to time,
in an endeavor to finance the construction of this project
and complete the appropriation, devoted much time and
considerable money each year. The testimony as to these
efforts was not contradicted. We contend that as a matter
of law, under the decisions hereinafter specifically referred
to, this undisputed testimony is conclusive in establishing
reasonable diligence sufficient to relate the date of the ap-
propriation back to the initial effort on said September 27,
1927.

The recital of the efforts made by Galloway and those
who from time to time were associated with him, in the
initiation and prosecution of this vast and important enter-
prise, is an interesting and dramatic story. It is a vivid
demonstration of the vision, courage, persistence and energy
of those individuals who, in the face of great difficulties,
created and developed a project of permanent value to the
economic welfare of the state. Galloway was and is a
capable, experienced engineer, who, in seeking to make a
highly beneficial use of this natural resource, applied the
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type of individual effort which built the bulk of Colorado’s
empire; and this individual development, even to-day,
represents the major part of our vast agricultural domain,
and the expansion of our municipalities, in spite of the
more spectacular and costly government projects. Such
efforts should not be penalized by a narrow and restrictive
interpretation of the rule of reasonable diligence.

A brief outline of these efforts by Galloway, and asso-
ciates year by year, is as follows;

During the year 1928 and part of 1929, he spent con-
siderable time trying to find some one to finance the project
(Folio 3289). To that end he contacted and interested The
Henrylyn Irrigation District on the eastern slope, which
district put up the filing fees, which were afterwards repaid
to it, when the District concluded not to take over the pro-
ject (Folio 3291). In the year 1929 the surveys were con-
tinued on the ground, and 75 feet of ditch 10 feet wide
and four feet deep, with a slope of one to one, was con-
structed (Folio 3292). The survey and work performed
at that time was of the value of $2500 (Folio 3295). In
the year 1929 Exhibit B was prepared and filed with the
State Engineer, numbered 15166, offered in evidence at
Folio 3262, and admitted at Folio 4116.

In 1930 he made further surveys to accompany an
application to the General Land Office for rights of way,
and contacted representatives of The Twin Lakes Irriga
tion and Reservoir Company, an eastern slope irrigation en-
terprise, in an effort to interest this organization in financing
prise, in an effort to interest this organization in financing
that year was about $1200 (Folio 3296).

In the year 1931 further surveys were made for an
amended filing for the application to the government for
right of way, and about 100 feet of right of way for the
ditch into the tunnel, was cleared (Folio 3299), and con-
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tinued attempts were made by one Shields, an associate
of Galloway, in an effort to finance the construction of
the project (Folio 3300).

In the year 1932 another 100 feet of right of way
was cleared and a large number of measurements of stream
flow were made, and reports and data for presentation to
interested parties, were prepared by Galloway (Folio 3301).

In 1933 another 100 feet of right of way was cleared,
continued studies of stream flow were made, and the
representatives of the Water Board of the City of Denver
were contacted, in an effort to interest that municipality
in the construction of this project (Folio 3302). The
work done that year was of the approximate value of
$500 (Folio 3303). In the year 1934 a final report as to
the result of the water measurements, etc., was prepared by
Galoway, and Mr. Shields continued his efforts to interest
financial support. The expenditures for that year were
about $600 (Folio 3304). In the year 1935 Galloway
completed the report on the water supply, the geology
and the estimated cost of the project, and temporary di-
versions were constructed in an effort to have the water
dig its own ditch, all at a cost of about $400 (Folio 3306).
In the years 1936 and 1937 continued efforts were made
in contacting various people and interests, including repre-
sentatives of the Burlington Ditch, the English High Line
Ditch, Stanley Reservoir Company and the City of Engle-
wood (Folio 3307). Also further surveys were made to
determine the base of the tunnel location, and further
studies were made of the geology, including a stratographic
column showing where the tunnel could be built so that
it would not have to be lined (Folio 3308). The expense
of this work for this year was about $600.

From 1938 to 1945 Galloway was absent from Colo-
rado most of the time and the efforts to carry on this
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project were made by others, hereinafter referred to. In
1945 Galloway came back to Colorado and renewed his
efforts to finance the project with Englewood and Aurora
(Folio 3309).

In 1946 and 1947 further efforts were made through
a man by the name of A. L. Latham, who succeeded in
interesting the City of Colorado Springs in 1947, which
resulted in the City acquiring all the rights of Galloway
and others interested in this project, on the 15 day of
November, 1947 (see abstract of title Exhibit J).

In 1948 Galloway entered the employment of the
City as Project Engineer in the prosecution of the develop-
ment of this enterprise, and continued in that capacity up
to the date of this hearing (Folio 3310).

In the prosecution of his work, and on May 13,
1948, the witness prepared final maps and statements of
claim for filing in the State Engineer’s ofhice (see Exhibits
G, H and I, offered in evidence at Folio 3265, and ad-
mitted at Folio 4116).

These maps and statements were accepted by the
State Engineer for filing under date of October 19, 1948,
showing the final and completed plan of the component
parts of this project, upon which construction was begun.
The date of May 13, 1948, was the date fixed by the
trial court as the priority date awarded for the various
appropriations involved herein.

In the testimony of Galloway, and at Folio 3311, it is
shown that during the time of his absence from the state
one H. B. George became interested in this project, caused
other maps and statements to be prepared and filed with
the State Engineer covering substantially the same appro-
priations covered by the filings by Galloway. These maps
and statements are shown as claimant’s Exhibits, C, D, E
and F, offered in evidence at Folios 3264-3265 and admitted
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at Folio 4116. They were accepted for filing in the State
Engineer’s office in May and August, 1942, and numbered
as follows: Exhibit C, No. 17240; Exhibit D, No. 17093;
Exhibit E, No. 17255; Exhibit F, No. 17256.

As to the practical identity of the filings made by
Galloway and those by George, see the testimony of Gallo-
way at Folio 3312.

Further as to the development shown by the prede-
cessors in interest of this claimant, in the prosecution of
this transmountain diversion enterprise, we have the un-
disputed evidence of the witness H. B. George, beginning
at Folio 3527. From this testimony it appears that George
in the latter part of 1941 and early in 1942, became inter-
ested in this transmountain diversion project, and had
certain maps and statements of claim prepared for filing
in the State Engineer’s office, hereinabove referred to.

As to the expenditures made by George in the prose-
cution of this enterprise, we have a cempilation introduced
in evidence as Claimant’s Exhibit L, offered at Folio 3538,
and admitted at Folio 4116, being a book of account
showing the expenditures made by Gecrge from May 11,
1942, to Jauary 1, 1944 (Folio 4116), and Exhibit M,
showing supplemental expenditures to June 1, 1945 (Folio
3538). The total of the expenditures shown by the forego-
ing exhibits was $7236.63. Included in this amount is
construction work actually done by Gillette & Clark Con-
struction Company, in the amount of $5340.60.

As shown by the testimony of E. L. Mosely, herein-
above referred to, the City of Colorado Springs had for
years under consideration, the project of procuring an
additional water supply from the only available source,
to-wit, the Colorado River or its tributaries. Beginning
in 1942 large sums of money were spent by the City to that
end. A compilation of these expenditures was made by the
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Auditor of the Department and Public Utilities, one H. A.
Galligan (Folios 3564 to 3597), and offered in evidence as
Exhibits N offered at Folio 3576 and admitted at Folio
4060 and O offered at Folio 3595 and admitted at Folio
4062. From these exhibits it will be seen that up to the
date of the hearing of this proceeding a total amount of
$108,073.74 had been expended by the City upon this
enterprise.

The witness Douglas C. Jardine (Folios 3729 to
3'750) testified that he was a contractor engaged in the
general business of dirt moving, tunnel boring, construction
of sewers, etc. (Folio 3730). Beginning in September, 1948
and continuing to the date of his testimony, he had been
working under a contract with the City of Colorado
Springs in the construction of the ditches, tunnels, etc.,
involved in this action (Folio 3733). He testified that this
contract with the City for the construction of these works
was in the sum of $44,152.44, and that his actual cost for
the same was $69,139.78 (Folio 3738).

The witness, Jardine, also testified that he had a con-
tract with the City for the construction of the diversion tun-
nel, was engaged in building said tunnel and at the time of
the hearing had been paid $25,131.00 for work from the
south portal thereof. The tunnel was subsequently com-
pleted by Jardine at a cost of about $650,000.00.

The foregoing is a brief outline of all the evidence
introduced in this case going directly to the question of
diligence of the claimant and its predecessors from Septem-
ber 27, 1927, to the date of the hearing. There were a
number of witnesses for claimant whose testimony had to
do with the needs of the City for additional water supply,
extent and operation of the appropriations constituting the
water system of the City, and the proposed operation of
the Continental Hoosier System, as tied into the existing
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water works of the City. However, this evidence was
neither disputed nor is it involved in the ruling of the trial
court, of which plaintiff in error complains, and we will
therefore not present any comment on such evidence.

Going directly to the question of diligence on the
part the predecessors, of claimant as shown by the evidence
bereinabove discussed, in the outset we suggest that it is
not disputed that the City of Colorado Springs, succeeded
to whatever water rights, appropriations and priorities
which were initiated by the witnesses Galloway and George.
It is conceded by protestants, and recognized by the trial
court, that from and after the time the City acquired
these rights and began actual construction, the City had
shown due diligence. Hence, the only question to be
answered by this court in the reviewing of the trial court’s
decree, is: Did the expenditure of time, efforts and money
by the City’s predecessors in interest and title, constitute
sufficient diligence to entitle the appropriations to be
related back to the date of the beginning of these efforts by
Galloway on September 27, 19277

We confidently assert that under the authorities here-
inafter cited, as applied to the facts hereinabove referred
to, these efforts were ample, not only to justify, but to
compel, the award of a priority of that date.

The most cursory inspection of the foregoing facts
discloses that Galloway, George and other associates, con-
ceived the general device and plan of appropriating the
waters of the Blue River and its tributaries, to be diverted
over or through the Continental divide for beneficial use on
the eastern slope. As evidence of that intention, and as
notice to the world, thereof, they prepared and filed with
the State Engineer, the maps and statements hereinabove
referred to and described. We admit that at the time of
the initiation of this program the authors thereof had not
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definitely fixed upon or determined either what beneficial
use might be made of these waters, or by whom or where
they might be utilized. As will hereinafter be pointed out,
under the law of Colorado, this is not necessary to the
initiation of a valid appropriation of water.

We concede that several of the surveys, maps and
plats that were made, differed somewhat. However, as
shown by the testimony, these changes were the result of
more detailed and careful investigation, and the acquisition
of engineering and geological data, and did not affect either
the amount of the water claimed, or the general location
of the points of diversion thereof.

It will be borne in mind that this program was an
extended and exceedingly difficult undertaking, involving
the expenditure of vast sums of money in the construction
of the diversion and transportation works. Necessarily, the
completion of the appropriation would depend upon the
ability of the originators of the plan to sell, lease or otherwise
procure the utilization of the waters produced. Necessarily,
some large ditch company, municipality or other organiza-
tion, which might need this water, and would be in a finan-
cial position to assume this very substantial financial burden,
must become interested therein. The evidence as heretofore
referred to and discussed shows that Galloway, George and
their associates, not only spent large sums of money in
securing the necessary data to determine the feasibility of
the proposed project, but likewise spent a substantial sum
each year in the actual construction work, and in an effort
to procure a market for the product of the proposed system.

We submit that in each case where the fixing of the
date of a priority depends upon the doctrine of relation
back to the first work done to that end, what constitutes
reasonable diligence, is governed largely by the circum-
stances surrounding each individual enterprise. The prob-
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lems involved, the magnitude of the work, the economic
and physical difficulties, all must be taken into considera-
tion and given due weight in arriving at a correct solution.
There must be a combination on the part of the appropriator,
of intention and overt act. In the case at bar there can be
no question of the intention, never abandoned or departed
from, to complete these appropriations. As to the acts
carrying out this intention, the various surveys, investiga-
tions, maps, etc., taking into consideration the substantial
work actually done, the amount of money and effort
actually expended, clearly demonstrates that the originators
of this program were more than reasonably diligent under
all the circumstances.

In any event, we confidently assert that this court
has heretofore held that reasonable diligence has been
sufficient to entitle a claimant to the application of the
doctrine of relation, in fixing a priority date, which was no
greater and perhaps less than that shown by the appropria-
tors in the instant case.

The protestants, by their written objections and pro-
tests, their cross examination of the witnesses of claimant,
and by the introduction of testimony in support of their
objections, took the position, in substance, that not only
did the predecessors in interest and title, of this claimant,
fail to exercise due diligence in the prosecution of their
enterprise, but that they were also barred from the ad-
vantage of relationship back to their initial efforts, because:

1. In their original efforts they had not fixed and
determined upon a definite place and manner of use for
their proposed appropriations.

2. That they did not show in and by their maps and
statements of claim, by whom, where, and for what benefi-
cial use the appropriations were to be utilized.
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3. That because the locations of several portions
of the ditches, tunnels, etc., and the alignment thereof,
were changed or modified from time to time, by the filings
made with the State Engineer, that this constituted inde-
pendent appropriations different from that contemplated
and noticed by their original survey and filings.

The trial court apparently agreed with this position
of the protestants, and followed the same reasoning. This
was error, as will be pointed out in our consideration of
the authorities on this subject hereinafter to be called to
the attention of the court.

LAW OF THE CASE.

The law in Colorado relative to the question as to
what is necessary on the part of an appropriator to have
the date of his appropriation relate back to the first step
taken by him to that end, is clearly defined and well settled
by numerous decisions of this court.

Early in our judicial history (1883), and in the case
of Sieber vs Frink, 7 Colo. 148, 2 Pac. 901, the doctrine

is stated as follows:

* *Although the appropriation is not deemed
complete until the actual diversion or use of the
water, still if such work be prosecuted with reason-
able diligence, the right relates to the time when
the first step was taken to secure it” Ophir M. Co.
v Carpenter, 4 Nev. 544; Kelly v. Natoma W.
Co., 6 Nev. 109.”

Also, and on page 154 of the above decision, it is
stated in substance that what constitutes reasonable dili-
gence is a question of fact, depending upon the circum-
stances in each particular case.

The foregoing rules were subsequently endorsed and
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followed by our appellate courts in a large number of
cases, including, among others, the following:

Larimer County Reservoir Company v. People
ex rel, 8 Colo. 614, 9 Pac. 794.

Wheeler v. Northern Colorado Irrigation Compa-
ny, 10 Colo. 582, 17 Pac. 487.

Water Supply & Storage Co. v. Larimer & Weld
Irrigation Co., 24 Colo. 322, 51 Pac. 496.

Cache La Poudre Reservoir Co. v. Water Supply
& Storage Co., 25 Colo. 161, 53 Pac. 331.

New Loveland & Greeley Irrigation & Land Com-
pany v. Consolidated Home Supply Ditch
& Reservoir Co., 27 Colo. 525, 62 Pac. 366.

Ripley v. Park Center Land & Water Company,
40 Colo. 129, 90 Pac. 75.

Riverside Reservoir & Land Co. v. Bijou Irriga-
tion District, 65 Colo. 184, 176 Pac. 117.

Schwartz v. King, 65 Colo. 48, 172 Pac. 1054.

Rio Grande Reservoir & Ditch Co. v. Wagon
Wheel Gap Improvement Company, 68
Colo. 437, 191 Pac. 129.

From the cases above cited it will be noted that in
arriving at the conclusion as tc what constitutes reason-
able diligence in a particular case, many things must be
taken into consideration, such as limited means of the
claimant, difficulty in procuring adequate financial support,
the pioneer development in a new country, difficulties in
construction and many other factors. It can all be narrowed
down to this:

If the appropriator has given notice of his intention
to appropriate water from a given source, either by filing
with the proper authorities maps and statements of claim,
or by actual work in beginning construction on the ground,
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sufficient to indicate his intention to appropriate, he is
entitled to relate the date of his appropriation back to the
first step, providing he persists in his efforts with reason-
able diligence sufficient to demonstrate that he has not
abandoned his intention to complete the appropriation.

However, a discussion of the general principles of law
applicable to this question is more or less academic, for
the reason that we have a comparatively recent decision
of this court, squarely on all fours with the case at bar, and
which supports and positively decides that under circum-
stances such as obtain in the instant case, the claimant is
entitled to a priority as of the date of the beginning of
the efforts of his predecessors in interest. That case is
Taussig vs Moffat Tunnel Co., decided in September,
1940, and reported in 106 Colo. 384, 106 Pac. (2) 363.

In the case just cited the trial court awarded to the
claimant The Moffat Tunnel Water and Development
Company, certain conditional decrees covering the appro-
priation of water on the western slope for utilization on
the eastern slope of the continental divide. Protestants ob-
jected to these awards on substantially the same grounds,
and supported by substantially the same arguments, as
protestants in the case at bar presented to and relied upon
in the lower court herein, and which were adopted and
followed by the trial court. However, in the case cited the
Supreme Court held that under the circumstances in that
case (which were practically identical with the situation
in the case at bar), the trial court was correct in its award
to the claimant of conditional decrees going back to the
first steps taken by the predecessors in interest and title, to
claimant. This case announces the rule of law which is
applicable and controlling in the case at bar, and which
should have been followed by the trial court in its judgment
herein.
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In the Taussig case, as in the case at bar, all of the
conditional decreed rights involved constituted one system
for the collection of water on the western slope, to be
distributed to the eastern slope for beneficial use. The
ditches and reservoirs belonging to claimant in the cited
case, as in the case at bar, took their supply of water from
tributaries to the Colorado River. In both cases, the water
not having been put to any use at the time of the hearing,
only conditional decrees were entered. In the Taussig
case the decrees did not undertake to assign a specific
amount of water for a specific use, but did assign an aggre-
gate amount of water for all uses in each appropriation. The
reason why the statements and conditional decrees did not
undertake to allocate the quantity of water to each project
under a given decree, was that it was not known at the time
of the filing of the statements, or at the time of the hearing,
exactly on what location the water would be used, or exact
ly for what particular purpose. The case at bar differs from
the cited case on that point, to this extent, that while at the
time of the filing of the maps and statements of claim by the
original claimant, Galloway, it was not determined exactly
to what location the water would be transported, or exactly
where and for what purpose it would be used. However,
at the time of the hearing of the instant case, it had been
determined and testimony was presented, and not contro-
verted, showing that the water involved was to be benefi
cially used by and through the water system of the City
of Colorado Springs for municipal and irrigation purposes.

In the cited case Section 193, Chapter 90, C.