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BEYOND DISCRIMINATION: MARKET
HUMILIATION AND PRIVATE LAW

H1LA KEREN®

Market humiliation is a corrosive relational process to which
the law repeatedly fails to respond due to the law’s heavy
reliance on the discrimination paradigm. In this process,
providers of market resources, from housing and work to
goods and services, use their powers to reject or mistreat other
market users due to their identities. They thus cause users
severe harm and deprive them of dignified participation in the
marketplace.

The problem has recently reached a peak. The discussion in
303 Creative v. Elenis indicates that the Supreme Court
might legitimize market humiliation by granting private
providers broad  free speech exemptions  from
nondiscrimination laws. This Article is the first to offer a
rigorous analysis of the oral arguments of this pending case.
Its troubling findings show why deciding such a critical issue
based on abstract preemptive litigation—designed to
eliminate those who would be humiliated from the
discussion—would be utterly wrong and should be avoided.

But the Article not only sounds an alarm in a moment of
crisis; it also develops a novel solution. It is time to go beyond
discrimination, turning to private law and utilizing its tools
to fight market humiliation. The proposed shift requires
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making more room within private law for a duty not to
humiliate. This Article recommends how to do so and what
legal reforms of doctrines and remedies are needed. Following
these recommendations can empower people humiliated in the
marketplace to take action and seek remedies from those who
mistreated them. Private law has unique expressive,
normative, and remedial powers that can fill the normative
void created under nondiscrimination laws. When the
market’s inclusiveness is under attack, one salient response is
to develop additional ways to secure market citizenship for all.
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INTRODUCTION

When Nikki High decided to fulfill her dream and open an
independent bookstore specializing in diverse books, she never
expected this to happen. Looking for the right site, she emailed
a property manager who expressed excitement about her idea.
But, when the manager saw her, “his face just dropped and he
said ‘I don’t think this is the right space for you.”! Later, Ms.
High, who is Black, shared: “I just said, ‘OK, thank you,” and I
got back in my car and sobbed, ‘I was so humiliated.”?

This incident happened not in the 1960s but very recently—
a poignant reminder that participating in the marketplace
without fear of humiliation is still a privilege hardly available to
everyone.3 Ms. High’s experience illustrates the relational
process called market humiliation.4 The process starts when
people seeking housing, work, health treatments, educational
programs, and a host of goods and services are severely
mistreated—due to who they are—by the private providers of
these resources. Moreover, the process of market humiliation
ends with severe harm. Because providers’ humiliating behavior
targets identities, it inevitably causes victims a uniquely intense
and long-lasting feeling of humiliation that typically also
generates stress, anxiety, and significant medical problems.5

The law, however, falls short in responding to market
humiliation. For the most part, humiliating market incidents
are treated under the limiting framework of discrimination. This
framing unjustly leaves numerous injured parties without legal
recourse. I call this troubling failure a “normative void.” One
leading reason for this problem is that nondiscrimination laws
pertaining to the market have long suffered from narrow and

1. Melissa Gomez, How Octavia Butler Inspired a Pathbreaking Black-Owned
Pasadena Bookstore, L.A. TIMES (Feb. 13, 2023), https:/www.latimes.com
/entertainment-arts/books/story/2023-02-13/how-octavia-butler-inspired-a-
pathbreaking-black-owned-pasadena-bookstore [https://perma.cc/CJIN-Z7DS].

2. Id. (emphasis added).

3. See, e.g., MICHELLE R. DUNLAP, RETAIL RACISM: SHOPPING WHILE BLACK
AND BROWN IN AMERICA 97 (2021) (collecting and discussing humiliating incidents
in the retail context and documenting their harm).

4. See Hila Keren, Market Humiliation, 56 LOY. L.A. L. REV. 565 (2023)
[hereinafter Keren, Market Humiliation].

5. Seeid.
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sporadic coverage combined with limited efficacy.6 As such,
those laws have frequently failed to protect market users from
being humiliated when providers mistreat them due to their
identity.

Even worse than the lack of adequate response to
humiliation is the phenomenon highlighted in this Article of
attacking the normative idea that the market should be kept
open for all.” This attack takes place in two arenas: in the
marketplace and in courts. First, as a practical matter, we
witness the reappearance of excluding signs across the market.
Such new signs—reminiscent of dark ones from our past8—are
used by businesses ostensibly open to the public to declare whom
they are not going to serve. For example, a commercial
photographer’s website currently states: “I don’t photograph
same-sex weddings.”9

Second, at the legal level, a new genre of litigation has
challenged states’ ability to enforce nondiscrimination laws on
market providers. This litigation eventually arrived at the
Supreme Court, and in the summer of 2023, yielded the decision
in 303 Creative LLC v. Elenis.10 For the first time in decades,
the Court prohibited states from enforcing their
nondiscrimination laws against some businesses and from
banning the use of excluding signs. This Article offers a novel

6. See, e.g., Suja A. Thomas, The Customer Caste: Lawful Discrimination by
Public Businesses, 109 CAL. L. REV. 141 (2021) (discussing the shortcomings of
nondiscrimination laws in protecting racial minorities from severe market
mistreatment).

7. In general, the idea has strong roots in the Thirteenth Amendment and the
legislation it inspired, expressing understanding that market participation is a
necessary component of freedom. See, e.g., ROBIN L. WEST, CIVIL RIGHTS:
RETHINKING THEIR NATURAL FOUNDATION 185 (2019) (“[Plarticipation in the
commercial sphere [is] a vehicle for inclusion in civil life in market economies.”);
Tobias Barrington Wolff, The Thirteenth Amendment and Slavery in the Global
Economy, 102 COLUM. L. REV. 973, 1007 (2002) (maintaining that in the absence of
a state action requirement, the Thirteenth Amendment has a significant bearing
on private social and economic relationships).

8. See, e.g., ELIZABETH ABEL, SIGNS OF THE TIMES: THE VISUAL POLITICS OF
JIM CROW 9 (2010) (“White Only” signs); Malvina Halberstam, Ruth Bader
Ginsburg: The First Jewish Woman on the United States Supreme Court, 19
CARDOZO L. REV. 1441 (1998) (“No dogs or Jews allowed” signs); WENDY BROWN, IN
THE RUINS OF NEOLIBERALISM: THE RISE OF ANTIDEMOCRATIC POLITICS IN THE
WEST 142 (2019) (making the comparison between the rejection of LGBTQ+ people
and a “whites only” placard).

9. Weddings, CHELSEY NELSON PHOTOGRAPHY, https:/
www.chelseynelson.com/weddings [https://perma.cc/YR4A-3LZL].

10. See 303 Creative LLC v. Elenis, 143 S. Ct. 2298 (2023).
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analysis of the unprecedented decision in 303 Creative.ll It
explains how the decision severely exacerbates the problem of
market humiliation, enlarging the normative void to which
injured parties are exposed. Unfortunately, in 303 Creative, a
Court controlled by six conservative justices released many
businesses, which are ostensibly open to the public, from the
duties that applied to public accommodations under various
nondiscrimination laws. In so doing, the Court opened the door
wide to more practices of discrimination to be carried out
through market activities and to an expanded risk of market
humiliation. The harshness of this latest development
commands immediate attention.

As this Article clarifies, the stakes are high, despite efforts
to present the battle as confined to the rights of religious
business owners who object to same-sex marriage. In reality,
although 303 Creative originally focused on excluding LGBTQ+
people from the marketplace, it ended up also exposing various
other groups to such exclusion. Indeed, the principle of an open
market itself was severely compromised, significantly enlarging
the normative void left by nondiscrimination laws prior to the
decision. Thus, numerous people who were previously protected
by a legal right to participate in market activities are now facing
an increased risk of rejection and humiliation.

The risk presented by 303 Creative is broad and limitless
because the decision was based on freedom of speech and not on
religious rights. The Court accepted a business provider’s
argument that the state cannot force her to serve LGBTQ+
couples, not because she is a devoted Christian, but since she
engages in commercial activity that involves speaking.12 The
Court’s conservative majority accepted this free speech
argument based on a single fact stipulated by the litigating
parties: that 303 Creative sells “expressive” services.!3 It then
attached to this factual stipulation a newfound and deeply
troubling legal exemption, which from now on will be available
to countless commercial providers. As this Article explains, this

11. The Article was written in anticipation of the outcome in 803 Creative and
was updated after the decision was released. As such, it is one of the first to offer
an analysis of the decision and the first to respond to the decision’s consequences
with a solution.

12. Transcript of Oral Argument at 3—4, 303 Creative LLC v. Elenis, 143 S. Ct.
2298 (2023) (No. 21-476) [hereinafter Transcript 303 Creative] (Petitioners’ opening
argument by Ms. Waggoner).

13. Id. at 85.
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leap from a stipulated fact to a legal reform that severely limits
nondiscrimination laws is indefensible.l4

Making things worse, the majority irresponsibly did not
define who would qualify as an “expressive” provider. Therefore,
while the decision may appear narrow, it is far from it. At a
minimum, the decision summons various wedding vendors
holding anti-LGBTQ+ views, including florists, bakers,
hairdressers, and dressmakers, to allege “expressiveness” to
revive their offensive practices. But, more significantly, the
decision also invites new attempts to discriminate outside of the
wedding industry and for a never-ending list of reasons. As
Justice Sonia Sotomayor’s dissent highlights, the majority’s
logic removes protection from “any person, because of race, sex,
national origin, or other protected characteristic.”15 In this way,
the decision raises the specter of a resegregated marketplace
and a rise in cases of market humiliation.

This Article thus identifies a new peak level of a crisis that
is both socioeconomic and legal. On the one hand, we face the
persistence of market humiliation, as demonstrated by Ms.
High’s experience and the new signs of “no same-sex couples.”
Yet, on the other hand, nondiscrimination laws fail to provide an
effective solution. And, instead of enhancing the impact of these
laws, 303 Creative has exacerbated the problem by significantly
limiting their reach. Therefore, this Article argues that the
normative void in cases of market humiliation has never been
greater. In response, the Article intervenes in this critical
moment to account for the new magnitude of the problem and to
propose how it could be handled despite the dramatic limits
imposed by the Court.

As its first intervention, this Article explains that the
majority in 303 Creative gave numerous businesses a blank
check to discriminate and argues that such a result was based
on a flawed process that led to a biased analysis. By and large,
this new permission to harm others resulted from a legal
strategy devised and used by the Alliance Defending Freedom
(“ADF”). This leading conservative advocacy group not only
represented the business in 303 Creative since the case started
its way in Colorado but also devised the legal strategy that
advanced it all the way to the highest court in the country. The

14. See infra Section I1.B.2 (analyzing the flaws of the decision in 303 Creative).
15. 303 Creative, 143 S. Ct. at 2337 (Sotomayor, J., dissenting).
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ADF submitted in courts around the country, in both red and
blue jurisdictions, preemptive free speech demands of
exemptions from nondiscrimination laws.16 This method has
been used to sue states and localities before anything happened:
when no one was rejected or humiliated, and the authorities took
no enforcement action. By this design, courts only heard a one-
sided story—alleged harm to entrepreneurs chased by their
government. In this way, the preemptive strategy obfuscated the
grave harm that the litigation aimed to authorize. What started
as an unusual procedure that raised questions about standing
led to a skewed discussion of the issue that would eventually
damage states’ ability to protect their residents from businesses’
humiliating affronts.

To show how preemptive litigation led to biased
adjudication, the Article introduces an innovative analysis of the
rhetorical choices (and startling omissions) made during the 303
Creative oral arguments. Such an investigation allows access to
authentic and spontaneous communications that can reveal
more than a carefully edited text would. The findings are
alarming. For example, the analysis demonstrates how deciding
people’s right to participate in the market without including
them in the litigation instigated a distorted allocation of
sympathies in the courtroom. This prejudiced outlook included,
for example, multiple disrespectful references to same-sex
marriage as “false.”17

The Article then proceeds to an original analysis of the
written decision that eventually emerged from such a
problematic hearing. Although the bluntest expressions used in
oral arguments were eliminated from the final decision, the
majority’s opinion is still replete with biased reasoning. For
example, the Court astonishingly ignored the severe injuries its
decision legitimizes. Justice Neil Gorsuch, who wrote for the
majority, stressed only the hardship of Lorie Smith, the business
owner who initiated the litigation. He repeatedly portrayed her
as a victim of state coercion and continued what started at oral
arguments: a total disregard for the pain she plans to cause to
others.

16. See Hila Keren, Separating Church and Market: The Duty to Secure Market
Citizenship for All, 12 U.C. IRVINE L. REV. 911 (2022) [hereinafter Keren,
Separating Church and Market] (identifying the new preemptive legal strategy and
describing its many manifestations).

17. See infra Section II.B.1.



94 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 95

Because the case was litigated without hearing those it
targets, and due to the majority’s ideological preferences, the
final decision lacks any consideration of the immense human
suffering—individual and collective—it will certainly bring
about.18 Therefore, this Article contends that the Supreme
Court’s permission to discriminate and humiliate, as recently
awarded in 303 Creative, is indefensible and necessitates an
immediate search for alternative legal ways to ensure that
everyone has full and dignified access to the entire marketplace.

The Article’s main contribution, as its title suggests, is in
proposing that in this critical moment, we should search for
solutions that go “beyond discrimination.” Given the previously
recognized inability of the discrimination paradigm to
adequately secure dignified participation in the marketplace,
the new and considerable aggravation of the problem under 303
Creative, and additional efforts by businesses to escape
nondiscrimination laws,19 the Article proposes a jurisprudential
shift. It outlines how to move beyond discrimination by turning
to private law. As used in this Article, the term private law refers
to the body of law that controls not the “vertical” relationship
between states and citizens but the “horizontal” relationships
between individuals.

Even if states are no longer allowed to make “expressive”
businesses serve everyone under public law, major private fields
of law like contract law and tort law are not paralyzed.20 These
laws most directly apply to the relationships between market
actors: business providers and the buyers that need the goods
and services they supply. As such, these fields of law could and
should offer protection when providers act in a manner that
intentionally humiliates their counterparties. It is thus essential
to move beyond discrimination and develop a principle of anti-
humiliation within private law.

18. Keren, Separating Church and Market, supra note 16.

19. See Marcia L. McCormick et al., The Braidwood Exploit: On the RFRA
Declaratory-Judgment Class-Action and Title VII Employer Liability, U. RICHMOND
L. REV. (forthcoming 2023) (exposing a new litigation strategy aimed at releasing
for-profit businesses from Title VII liability by using the Religious Freedom
Restoration Act).

20. See Brittany Farr, Breach by Violence: The Forgotten History of
Sharecropper Litigation in the Post-Slavery South, 69 UCLA L. REV. 674, 731 (2022)
(a historical study illustrating that “private law could serve as a surprising source
of redress for sharecroppers and tenants who were left unprotected by criminal law
and public law.” It also shows that unless correctly applied private law could
enhance injustice.).
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Within private law, the right of dignified participation in the
marketplace should be derived from the broader principle of
market citizenship. This principle demands careful attention to
how the law allocates rights and duties to support market
activities.2! In the context of market humiliation, both providers
and those who need their goods and services are market citizens,
but it is essential to recognize that they are not similarly
situated. On the providers’ side, businesses enjoy and profit from
their market citizenship. Significantly, they heavily depend on
private law mechanisms that allow them, for instance, to utilize
their property, make and enforce their contracts with suppliers
and employees, and enjoy limited liability via incorporation.22
By offering providers such privileges, the state awards them—
via private law—a structural advantage and systemic
superiority of power.

By contrast, everyone living in a market society must
interact with those private providers and be subject to their
dominance. Accordingly, private users of everything the market
offers must also have market citizenship. Yet, the quality of such
citizenship depends on how providers treat other market users.
Consequently, for private law to ensure full market citizenship
for everyone, it must impose on private providers a duty that is
inseparable from their extensive rights: to avoid humiliating
their counterparties on the basis of their identities.

Pragmatically, this Article’s proposal is to respond to
market humiliation by utilizing and revising key principles of
contract law and leading tort law doctrines. It anticipates some
of the conventional objections to offering remedies to injuries
perceived as merely emotional reactions that are individual and
subjective. In response, the Article offers tools and replies based
on the scientifically supported understanding of market
humiliation as a recognized social process with verified
consequences.

At the end of the day, turning to our common-law-based
norms has promising potential. With their inherent
particularity and flexibility, these norms can fill the normative
void left by nondiscrimination laws. Together, both legal regimes
can much better protect people from market humiliation. Even
more importantly, authorizing humiliated individuals to sue

21. See Keren, Separating Church and Market, supra note 16, at 953-66
(defining the principle of market citizenship).
22. Id.
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under private law is crucial to restoring and affirming their
dignity. Indeed, where victims are excluded from the discussion
of their rights by the calculated use of preemptive litigation,
utilizing private law as proposed here would empower them to
pursue justice. It would also enable the legal system to consider
their plea based on a rich factual record, replacing partial
analysis with nuanced and balanced decision-making.

This Article makes its contributions in three steps. Part I
defines and explains what market humiliation is. Based on
transdisciplinary studies, it creates a six-factor model for jurists
to identify market humiliation and distinguish it from other, less
wrongful, market incidents. Part II explains why
nondiscrimination laws are increasingly insufficient to protect
against market humiliation. This part includes a novel and
timely analysis of the oral arguments and the decision in 303
Creative to substantiate the claim that nondiscrimination laws
are under severe attack that risks dignified market
participation. Part III calls for a turn to private law in this
critical moment. It justifies a normative move beyond
discrimination, proposing how contract law and tort law can be
utilized and developed to offer adequate redress in cases of
market humiliation.

I. 'THE PROBLEM OF MARKET HUMILIATION

Market humiliation is a troubling and intense social process
or relational dynamic.23 It occurs while people engage—or try to
engage—in ordinary market-based activities but get rejected or
otherwise severely mistreated by their counterparties. What
happens while pursuing those market activities is of the utmost
importance because these activities cover almost every aspect of
our lives. They include purchasing goods and services, obtaining
and holding a job, securing housing for ourselves and our
families, borrowing money, improving our skills and credentials
via education, and much more. While most people regularly
engage in such market-dependent undertakings without
worrying about their ability to do so (beyond the limits of their
means), others are at constant risk of being rejected or attacked
for who they are.

23. See Keren, Market Humiliation, supra note 4 (defining and explaining
based on multidisciplinary literature the phenomenon of market humiliation).
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For example, many people frequent McDonald’s fast-food
restaurants to get burgers and fries. However, when Shasta
Lester did so with her mother and her mother’s friend, an
incident of market humiliation ensued.24 Upon receiving her
take-out lunch order, Ms. Lester noticed that the fries arrived
cold, so she requested to substitute them for fresh ones.25 As the
employee who served her turned to fulfill the request, a manager
stopped him and asked what he was doing.26 Having learned
about the employee’s intention to replace Ms. Lester’s fries, the
manager told her she would have to pay for a new order.27 Ms.
Lester refused, explaining she had already paid for the fries she
returned.28 The manager, described by the court as “a Caucasian
man,” responded by calling her, not once but twice, “a black
bitch.”29 He also exclaimed, “I'm tired of these damn n S
[using the N word] bringing their food back and don’t want to
pay for it.”30 Ms. Lester never returned to dine at McDonald’s.31

In what follows, this Part explains the unique structure of
events such as the assault on Ms. Lester. It dispels the myth
that humiliation is merely a momentary emotion that everyone
experiences for various ordinary reasons. Instead, the
humiliation dynamic is a studied social process that starts with
a specific wrongful behavior, which then causes severe
consequences.32

A. The Behavior

The highly offensive racial slurs directed repeatedly at Ms.
Lester typify the behavioral phase of market humiliation. In
general, humiliating acts share a common profile that can help
legal practitioners and judges recognize when market
humiliation—and not just any unfortunate interaction—takes
place. This profile includes six factors, explained below:
exclusion, power advantage, hostility, targeting marginalized

24. See Lester v. “B’ING the Best, Inc., No. 09-81525-CIV, 2010 WL 4942835
(S.D. Fla. Nov. 30, 2010).

25. Id. at *1.
26. Id.

27. Id.

28. Id.

29. Id. at *1-2.
30. Id. at*1.
31. Id.at*2.

32. The fuller model of market humiliation was developed in Keren, Market
Humiliation, supra note 4.
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identities, surprise, and audience. In the market setting, when
the conduct of one actor towards another includes most, if not
all, of these factors, the incident should be identified as
distinguishable from other tense exchanges. The six-factor
profile marks and explains why, while some disagreements may
occur and pass, humiliating behavior rises to the level of
wrongful conduct.

First, at its core, market humiliation is based on exclusion.
Many businesses are open to all in theory but not in practice.
Some engage in direct, explicit, and publicized exclusions of
others. This is the dark history of signs limiting services to
“Whites Only” or announcing “No dogs or Jews allowed.”33 This
1s also the current request made in 303 Creative—to allow the
business to state on its website that its owner will not serve
same-sex couples.34 Indeed, following some recent decisions of
lower courts,35 businesses around the country already make
such offensive public statements.36

Another common pattern of exclusion is indirect. Without
declaring their policies, some businesses treat those they find
undesirable so negatively that, like Ms. Lester, they never
return. Often such rejections follow two opposite modes: ignoring
undervalued patrons or excessively following or addressing
them.37 Either way, the message is as painful as the one
expressed in blunt signs: some people do not belong in a
commercial space in which most others are welcome.38 They are

33. See, e.g., ABEL, supra note 8; Halberstam, supra note 8.

34. See 303 Creative LLC v. Elenis, No. 16-cv-02372-MSK-CBS, 2017 U.S. Dist.
LEXIS 203423, at *8 (D. Colo. Sept. 1, 2017) (“I will not be able to create websites
for same-sex marriages or any other marriage that is not between one man and one
woman.”).

35. Chelsey Nelson Photography LLC v. Louisville/Jefferson Cty. Metro Gov't,
479 F. Supp. 3d 543, 561 (W. D. Ky. 2020).

36. See, e.g., Weddings, supra note 9; AMY LYNN CREATIVE, https:/
amylynncreative.com/about [https://perma.cc/LH3V-RFDR] (“I will not photograph
and post about events (like same-sex wedding ceremonies) that beatify any
marriage besides marriage between one man and one woman.”).

37. See, e.g., GERALDINE ROSA HENDERSON ET AL., CONSUMER EQUALITY: RACE
AND THE AMERICAN MARKETPLACE 15-17 (2016).

38. See, e.g., Cassi Pittman, “Shopping While Black”™ Black Consumers’
Management of Racial Stigma and Racial Profiling in Retail Settings, 20 J.
CONSUMER CULTURE 3 (2020).
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put down and marked as “lesser” than other humans, precisely
as the etymology of the word “humiliation” suggests.39

Second, market actors who humiliate exploit their power
advantage. To exclude and reject, they use their superior status
over the other party or their control of the space in which
exchanges take place. Examples include employers and
landlords using their positions to humiliate, respectively,
employees40 and tenants.41 In other instances, the control might
be more situational, such as when Uber drivers utilize their
ability to turn away after noticing riders in wheelchairs42 or
when bakeries refuse to sell cakes to Muslim customers.43 This
is not to say that fellow shoppers or work colleagues cannot
humailiate their peers. As Ms. Lester’s experience demonstrates,
many times, “power is inherent in the ability to assign names
and derogatory labels to others.”44 In all these cases, because
social status is at stake, the behavior is more impactful and less
justifiable because power dynamics are at play, marking victims
inferior.

Third, market humiliation events project hostility. Indeed,
explicit and intentional expressions of antagonism often
separate market humiliation from unpleasant commercial
incidents, such as cases of rude service. Much like the obscene
words yelled at Ms. Lester, the facts of 303 Creative demonstrate

39. The word humiliation originates in the Latin word Aumus, which means
ground. See Humus, LATIN DICTIONARY (Feb. 15, 2023), http:/
latindictionary.wikidot.com/noun:humus [https:/perma.cc/RF8D-4L8B].

40. See, e.g., Khalaf v. Ford Motor Co., 973 F.3d 469 (6th Cir. 2020)
(humiliating immigrant employee with English as second language); Reynolds v.
Robert Hasbany MD PLLC, 917 N.W.2d 715 (Mich. Ct. App. 2018) (humiliating a
fat employee).

41. Granger v. Auto-Owners Ins., 40 N.E.3d 1110, 1112 (Ohio 2015) (refusing
to lease apartment to people with children).

42. See, e.g., Michael Finney & Renee Koury, Uber Driver Sees Passenger in
Wheelchair, Takes Off, ABC 7 NEWS (May 1, 2019), https:/abc7news.com
/technology/uber-driver-refuses-to-pick-up-passenger-in-wheelchair/5278327
[https://perma.cc/G8X2-9PLI]; Scottie Hunter, The Investigators: Woman Alleges
Uber Driver Discriminated Against Her Over Wheelchair, WAFB9 (Mar. 8, 2022,
3:15 PM), https://www.wafb.com/2022/03/08/investigators-woman-alleges-uber-
driver-discriminated-against-her-over-wheelchair  [https:/perma.cc/4P7E-VUTT]
(for a similar incident that happened to Elizabeth Morgan).

43. See, e.g., DUNLAP, supra note 3, at 98-104 (refusal to sell a cake to a
Muslim-looking client after 9/11); Masterpiece Cakeshop, Ltd. v. Colo. C.R.
Comm’n, 138 S. Ct. 1719 (2018) (refusal to sell a cake to a same-sex couple);
Scardina v. Masterpiece Cakeshop, Inc., 528 P.3d 926 (Colo. App. 2023) (refusal to
sell a cake to a transgender woman).

44. Donald C. Klein, The Humiliation Dynamic: An Overview, 12 J. PRIMARY
PREVENTION 93, 105 (1991).
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this point. In this case, and as part of a carefully planned
national legal strategy, the ADF sued on behalf of a business
that did not even offer wedding services prior to the litigation.45
Therefore, unlike the White manager at McDonald’s, the owner
never encountered real clients that presented requests she found
objectionable. Instead, the plan to enter the wedding industry
was introduced to create a market platform through which the
owner can express her religious beliefs regarding marriage,
which include anti-LGBTQ+ views.46 This turns the act of
withholding services into a political weapon to attack same-sex
couples. Furthermore, hostility was on display during the case’s
oral arguments when advocates and justices repeatedly used
offensive terms to describe same-sex marriage.47

Fourth, and related to evident hostility, when market actors
humiliate, they target marginalized identities. Humiliating
aggressions do not relate to features of the exchange itself but
irrelevantly focus on at least one core identity of the victims,
with examples covering race, weight, gender, disability, and
more. For instance, the White manager at McDonald’s did not
exclaim that Ms. Lester was stingy or greedy, which would have
had some connection to her refusal to pay twice for the same
fries. Instead, he chose to use profanities aimed at the
intersection of her gender and race.43

Targeting marginalized identities is indeed a central part of
humiliation’s DNA—unlike shaming, it degrades people for who
they are rather than what they do.49 The fact that humiliation
features a negation of core identities also explains its ties to
discrimination—a concept that focuses on the disparaging of
(certain) identities. However, humiliation is not limited to any
closed list of identities. What matters most is that the targeted
identities constitute the victim’s selfhood, which is much of what
makes the attack so uniquely painful. Notably, the more
marginalized the attacked identities are, the more they intersect

45. DPetition for a Writ of Certiorari at 2, 303 Creative LLC v. Elenis, 143 S. Ct.
2298 (2023) (No. 21-476) [hereinafter 303 Creative, Petition for Certiorari]
(“[Petitioner] plans to expand her business to design wedding websites.”).

46. Id. at 5 (“[Petitioner] cannot create websites that promote ... same-sex
marriage.”).

47. See infra Section I1.B.1.

48. Lester v. “B’ING the Best, Inc., No. 09-81525-CIV, 2010 WL 4942835, at *3
(S.D. Fla. Nov. 30, 2010) (citing the manager as using the term “black bitch,” which
relates to both race and gender).

49. Klein, supra note 44, at 117.



2024] BEYOND DISCRIMINATION 101

with each other,50 and the more they reinforce recognized past
traumas, the greater the suffering.

Fifth, incidents of market humiliation often come by
surprise. While some settings naturally expose participants to
profanities (e.g., sports events or political protests) or famously
include risk of exclusion (e.g., fancy dance clubs), civil and
inclusive behavior is the presumed norm in marketplace
interactions. So, part of the intense effect of market humiliation
is that it defeats reasonable expectations of courtesy to all. Note
that this feature exists even though market mistreatments are
a recognized phenomenon—such as in the racialized experience
dubbed “Shopping While Black,” a phrase that like “Driving
While Black” is in common use to capture the various negative
experiences of Black shoppers who are repeatedly profiled and
mistreated by sellers.51 Common assaults of this kind remain
unpredictable not due to the inability to envision them but
because of their arbitrariness, which impedes targeted people’s
ability to avoid the situation or prepare to protect themselves.
Worse, those who cannot rely on being accepted and treated with
dignity carry an additional burden when “the possibility of
refusal lurks behind every store counter.”52

Sixth, many acts of humiliation occur in the presence of an
audience. In general, spectators are part of the typical
humiliation “triangle,” which includes humiliators, victims, and
witnesses.53 Witnesses are particularly prevalent in the
marketplace due to the public nature of most commercial
settings, such as retail stores, restaurants, and workplaces. In
any case, while one may be humiliated by another without the
presence of viewers, “most researchers agree that public

50. See generally Sumi Cho, Kimberlé W. Crenshaw & Leslie McCall, Toward
a Field of Intersectionality Studies: Theory, Applications, and Praxis, 38 SIGNS 785
(2013).

51. See generally SHAUN L. GABBIDON & GEORGE E. HIGGINS, SHOPPING WHILE
BLACK: CONSUMER RACIAL PROFILING IN AMERICA (2020). The term has even its
own Wikipedia page. See Shopping While Black, WIKIPEDIA (Oct. 6, 2022), https:/
en.wikipedia.org/wiki/Shopping_while_black#cite_note-journals.sagepub.com-16
[https://perma.cc/CTFP-TBVE].

52. Jennifer C. Pizer, It’s Not About the Cake: Against “Altaring” the Public
Marketplace, in RELIGIOUS FREEDOM, LGBT RIGHTS, AND THE PROSPECTS FOR
COMMON GROUND 385, 390 (William N. Eskridge Jr. & Robin Fretwell Wilson eds.,
2018).

53. Klein, supra note 44, at 101.
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exposure intensifies feelings of humiliation.”4 Because
humiliation challenges one’s self-worth, not in isolation but in
comparison to others and as a member of society, an audience
worsens its impact. Businesses that fight in courts for a right not
only to deny services but also to publicly declare that they would
not serve same-sex couples or transgender persons seem to
understand this special effect.

All in all, as a behavior, market humiliation intentionally
assaults people’s sense of full belonging to human society via one
of the most valued settings of our modern life: the market. If
some people cannot even buy fries without being put down and
marked as lesser than others, there is very little hope for
dignified social membership. It is thus a feature and not a bug
of the market system that some people use economic powers to
establish superiority over others they find objectionable. They
exercise this market humiliation by excluding others, leveraging
a power advantage, acting with hostility, targeting marginalized
identities, surprising others with their behavior, and often doing
so in front of an audience. The problem is, of course, that this is
how the process of humiliation starts but not how it ends. This
wrongful behavior inevitably comes with a heavy price to
individuals, communities, and society.

B. The Consequences

The second part of the market humiliation process includes
severe and multilayered harm that legal actors tend to
misunderstand and disregard. The damage is an integral part of
the process, flowing directly and inevitably from the intensity
and meaning of the behavior preceding it. Because humans are
social beings, they must sense that they fully belong to society
like any other human member to exist. Indeed, leading works in
psychology and other disciplines have defined this basic need as
a matter of survival,5® sometimes comparing social exclusions

54. Yashpal Jogdand et al., The Context, Content, and Claims of Humiliation
in Response to Collective Victimhood, in THE SOC. PSYCH. OF COLLECTIVE
VICTIMHOOD 77, 81 (Johanna Ray Vollhardt ed., 2020) (citing studies).

55. See Roy F. Baumeister & Mark R. Leary, The Need to Belong: Desire for
Interpersonal Attachments as a Fundamental Human Motivation, 117 PSYCH.
BULL. 497 (1995); see also M.J.W. Van der Molen et al., Why Don’t You Like Me?
Midfrontal Theta Power in Response to Unexpected Peer Rejection Feedback, 146
NEUROIMAGE 474 (2017).
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that threaten belongingness to hunger.?6 For that reason, our
brains and bodies are programmed to sound a loud alarm
whenever our value as humans and our belonging to society are
under attack.57 Thus, mental and physical responses to
humiliating acts are essential and rational rather than
subjective and erratic. Indeed, they are “recognized as
fundamental mechanisms in the formation of modern society.”58

The first and fastest mechanism is the emergence of an
extremely painful feeling. People immediately experience the
negative emotion called humiliation, which 1is uniquely
agonizing. Although the source of the pain is emotional, studies
show that it is comparable to physical pain.59 Therefore, jurists
who find it hard to believe that emotional injuries deserve
compensation should realize that when people suffer social
rejection, the activated brain regions are the same as when they
experience physical pain.60 In both cases, the suffering plays an
evolutionary role, signaling threats to survival.61

In light of much legal suspicion, it is crucial to emphasize
the scientific consensus that humiliation is “a particularly
intense and painful emotion.”62 Moreover, compelling empirical
evidence supports this consensus. Concretely, neurocognitive
studies measured brain activity in response to emotion-inducing
scenarios and found humiliation to be “a more intense emotional
experience” than any of the other induced emotions.63
Furthermore, this excruciating emotion does not quickly
dissipate, as some jurists seem to assume. Rather, the scientific

56. dJudith Gere & Geoff MacDonald, An Update of the Empirical Case for the
Need to Belong, 66.1 J. INDIVIDUAL PSYCH. 93, 94 (2010).

57. Linda M. Hartling & Tracy Luchetta, Humiliation: Assessing the Impact of
Derision, Degradation, and Debasement, 19 J. PRIMARY PREVENTION 259, 263-70
(1999).

58. Evelin G. Lindner, Humiliation and Human Condition: Mapping a
Minefield, 2 HUMAN RIGHTS REV. 46, 46 (2001).

59. See Naomi I. Eiesenberger, The Pain of Social Disconnection: Examining
the Shared Neural Underpinnings of Physical and Social Pain, 13.6 NATURE
REVIEWS NEUROSCIENCE 421 (2012).

60. Seeid.

61. Laura. J. Ferris, Hurt Feelings: Physical Pain, Social Exclusion, and the
Psychology of Pain QOverlap, in CURRENT DIRECTIONS IN OSTRACISM, SOC.
EXCLUSION AND REJECTION RSCH. 100 (Selma C. Rudert, Rainer Greifeneder &
Kipling D. Williams eds., 2019).

62. dJogdand et al., supra note 54, at 82.

63. Marte Otten & Kai J. Jonas, Humiliation as an Intense Emotional
Experience: Evidence from the Electro-Encephalogram, 9 SOC. NEUROSCIENCE 23
(2014) (detailing experiments that assessed the intense brain responses to the
experience of humiliation).
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literature shows that the social and psychological agonies that
come from exposure to humiliating behavior have an
exceptionally long-lasting impact as they tend to be recalled and
refelt by victims.64

But the process that started with hostile acts and inevitably
created intense and lingering painful feelings does not end there.
Some additional outcomes typically follow, spreading the
injuries beyond the emotional sphere. These outcomes are severe
as they present prolonged risks to individuals’ well-being,
mental and physical health, and sometimes even their life.
Studies report a range of health complications following the
undermining of people’s self-value.5 For example, researchers
recorded increased traumatic stress and high levels of blood
pressure among racial minorities trailed in stores,66 presented
evidence linking discrimination to depression, and reported the
development of social anxiety disorder by a hijab-wearing
student.67 Notably, although such injuries go beyond emotional
suffering and often necessitate expensive medical treatments,
they are sorely missing from the legal discussions of the harm
inherent in humiliating behaviors.

In conclusion, recognizing and defining market humiliation
is the first step taken in this Article to justify its title and move
beyond discrimination. The term is wide enough to encompass
any attack on features central to one’s identity that perpetuates
subordination via the market and severely hurts others. This
transdisciplinary understanding of the phenomenon highlights
the relational and interpersonal dimensions of the problem:
market humiliation is wrong not only because the law
sometimes defines it as discrimination. It is wrong because it
involves people intentionally and severely harming other people
in one of the most significant domains of modern life—the
market.

64. Zhansheng Chen & Kipling D. Williams, Imagined Future Social Pain
Hurts More Now than Imagined Future Physical Pain, 42 EUR. J. SOC. PSYCH. 314
(2012); Zhansheng Chen & Kipling D. Williams, Social Pain is Easily Relived and
Prelived, but Physical Pain is Not, in SOCIAL PAIN: NEUROPSYCHOLOGICAL AND
HEALTH IMPLICATIONS OF LOSS AND EXCLUSION 161 (G. MacDonald, ed., 2011).

65. Walter J. Torres & Raymond M. Bergner, Severe Public Humiliation: Its
Nature, Consequences, and Clinical Treatment, 49 PSYCHOTHERAPY 492 (2012).

66. GERALDINE ROSA HENDERSON ET AL., CONSUMER EQUALITY: RACE AND THE
AMERICAN MARKETPLACE 20—21 (2016) (describing findings and citing resources).

67. Sender Dovchin, The psychological damages of linguistic racism and
international students in Australia, INT'L J. OF BILINGUAL EDUC. AND
BILINGUALISM 804, 814 (2020).
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To be sure, legal discussions of market discrimination
sometimes touch on the issue of humiliation, but when they do
so, they only refer briefly to one of the emotional outcomes of
discrimination.68  Significantly, even if humiliation is
mentioned, the conventional analysis of discrimination does not
account for how it emerges, how it is different than other
emotional responses, or what other health risks follow. As a
result, those rejected in the marketplace or exposed to other
market mistreatments due to their identities too often remain
without proper redress that fits the magnitude of the experience.
In this way, the law ends up perpetuating the problem. Instead,
legal actors who operate under nondiscrimination laws need to
go beyond the concept of discrimination and recognize the
central role of humiliation in discriminatory incidents. The
coming Part further explains why it might be necessary to also
move beyond nondiscrimination laws (and not only beyond the
notion of discrimination), due to rising attacks on their
operation.

II. AN EXPANDING NORMATIVE VOID

Legal attempts to handle incidents of market humiliation as
cases of discrimination reveal a significant and fast-expanding
normative void, where the legal system leaves injured people in
a sphere of lawlessness and without a path to redress. This
normative void results from a combination of two features, one
well-acknowledged and another that is still developing and is yet
to be fully recognized. This Part describes them both, starting
with a summarized description of the better-documented
problem: the limited coverage of nondiscrimination laws and
their inherent inability to offer redress in numerous episodes of
market humiliation. It then continues to introduce, identify, and
explain a more recent development of immense importance: a
severe attack on existing nondiscrimination norms that govern
the market in the name of freedom of speech. This latest assault
is still in the making. Its current peak is marked by the Supreme

68. See, for example, the often cited case of Heart of Atlanta Motel, Inc. v.
United States, 379 U.S. 241, 292 (1964) (Goldberg, dJ., concurring) (quoting S. REP.
NoO. 88-872, at 2370 (1964), stating that in cases of racial discrimination the issue
is less access to “hamburgers or movies,” and much more “the humiliation,
frustration, and embarrassment that a person must surely feel when he is
unacceptable as a member of the public . . ..”) (emphasis added).
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Court’s decision in the “blockbuster” case of 303 Creative.69
Although only time will tell how much of a resegregated
marketplace this most recent shackling of nondiscrimination
laws will generate, it is urgent to account for its full devastating
potential.

A. The Limited Efficacy of Nondiscrimination Laws

People seeking redress for humiliating mistreatments in the
market face numerous hurdles under a complex and confusing
patchwork of nondiscrimination norms. Generally speaking, the
legal response to humiliating behavior occurring at the market’s
heart is hopelessly fragmented and unsympathetic, depriving
many of the ability to fully and freely participate in market
activities. Without mapping out all the omissions, loopholes, and
anti-claimant tendencies that impede the effectiveness of our
nondiscrimination system, several leading obstacles are worth
highlighting.

First, most nondiscrimination norms that pertain to the
market cover only the members of certain enumerated groups,
leaving countless others exposed or questionably and
inconsistently covered. For example, the Supreme Court only
recently made protections against workplace discrimination
available to the LGBTQ+ community by interpreting the
protected category of “sex” as inclusive of sexual orientation and
gender identity.”’0 However, broader community protections still
hinge on context and geography. Legal action is not available,
for example, when the relevant nondiscrimination law does not
mention the word “sex,” such as in the case of refusals to serve
same-sex couples in states that had never included sex in their
public accommodations laws.71

Likewise, fat people who suffer body shaming while working
or shopping cannot get legal protection unless they are willing
and able to show that their weight creates a recognized

69. See The Blockbuster Case That You Probably Haven’t Heard About, AMICUS
WITH DAHLIA LITHWICK PODCAST (Dec. 3, 2022), https://slate.com/podcasts/amicus
/2022 /12/why-free-speech-claims-from-a-colorado-web-designer-threaten-to-
topple-discrimination-protections [https://perma.cc/BG6Z-TTE3].

70. See Bostock v. Clayton County, 140 S. Ct. 1731 (2020).

71. Keren, Separating Church and Market, supra note 16, at 922 (listing five
states—Alabama, Georgia, Mississippi, North Carolina, and Texas—that do not
have public accommodations laws for “sex”).
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disability.72 Similarly, Americans with foreign accents are only
sometimes covered, depending on how well they can link their
injury to their national origins.”3 In the same vein, “more than
30,000 federal judiciary employees are currently unprotected by
antidiscrimination laws.”74 Therefore, while the injuries of those
insulted or rejected due to their identity tend to be similar and
happen in identical settings (e.g., while shopping or working),
legal protection is patchy and inconsistent.

Second, even claimants covered by most nondiscrimination
laws too often suffer early dismissal of their cases for failure to
establish a legal claim. Consider, for instance, the federal
prohibition on discrimination and segregation in public
accommodations. Courts have applied this explicit ban so
narrowly and erratically that they have rendered many
humiliating market behaviors permissible. A recent study on
racial discrimination that analyzed numerous
nondiscrimination decisions in market situations revealed that
federal judges have repeatedly shrunk protections offered by
Section 1981 of the 1866 Civil Rights Act and Title II of the 1964
Civil Rights Act to the bare minimum.?> With few exceptions,76
they have insisted that only direct refusals to make or enforce
contracts are actionable. As a result, egregious market behaviors
that happened before a concrete contract was pursued (e.g.,
while browsing or standing in line) or after a transaction was
completed (e.g., when attempting an exchange) are not covered
by this body of laws.

72. Katie Warden, A Disability Studies Perspective on the Legal Boundaries of
Fat and Disability, 39 MINN. J. OF L. & INEQ. 155 (2021). I use the term fat and not
overweight following its increasing use by fat activists, scholars, and popular
writers. See, e.g., Lauren Freeman, A Matiter of Justice: “Fat” is Not Necessarily a
Bad Word, THE HASTINGS CTR. REP. (2020) (arguing that “fat” is not “a word that
health care providers should avoid”); Esther Rothblum, Why a Journal on Fat
Studies, FAT STUD. 3 (2012) (describing the history of using the word “fat” instead
of “obese” or “overweight).

73. Khalaf v. Ford Motor Co., 973 F.3d 469, 486 (6th Cir. 2020).

74. Aliza Shatzman, Untouchable Judges? What I've Learned About
Harassment in the Judiciary, and What We Can Do to Stop It, 29 UCLA J. GENDER
& L. 161, 172 (2022).

75. Thomas, supra note 6, at 147-48.

76. Most are in the context of full-service restaurants but not in the retail
context, including fast-food restaurants and food deliveries. See, e.g., Pena v. Fred’s
Stores of Tenn., Inc., No. 3:09-cv-209-RV/EMT, 2009 U.S. Dist. LEXIS 121360, at
*10 (N.D. Fla. Dec. 31, 2009) (quoting Rogers v. Elliott, 135 F. Supp. 2d 1312, 1315
(N.D. Ga. 2001)).
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To illustrate, under this meager interpretation, most
aspects of the troubling experience widely known as Shopping
While Black remain unregulated.’?” Accordingly, the obscenities
directed at Ms. Lester over an order of fries were classified by
the court as “highly offensive,” but the court still granted
McDonald’s motion for summary judgment.”® It reasoned that
“egregious as the comments alleged here may have been, they
did not prevent the formation of a contract.”79

It is important to recognize that courts’ classification of
hostile and insulting treatments as falling outside of otherwise
applicable nondiscrimination laws is indefensible and does not
align with either the language, history, or rationale of these
norms.80 Indeed, the prevention of humiliation was at the core
of the effort to legislate the Civil Rights Acts covering the
market.81 Similarly, humiliation prevention was also the reason
why Section 1981 was expanded by the Civil Rights Act of 1991,
which explicitly extended protections beyond the ability to
contract to the “enjoyment of all the benefits ... of the
contractual relationship.”82 Needless to say, people seeking or
handling contractual relationships cannot experience such
enjoyment when providers humiliate them.

Third, significant market segments are left unregulated,
particularly in states and localities that have not supplemented
the federal prohibitions on discrimination. For example, retail
stores as large as Walmart,83 as well as airplanes, banks, and
most barbershops, were sometimes released by courts from
federal bans on discrimination.84 A similar problem has recently
emerged regarding fast-growing market spheres that developed
after nondiscrimination statutes were put in place. Much

77. See Thomas, supra note 6, at 165—73 (discussing numerous cases of early
dismissal due to narrow interpretation that leaves out many events surrounding
the making and enforcement of contracts).

78. Lester v. “B’ING the Best, Inc., No. 09-81525-CIV, 2010 WL 4942835, at
*3, *6 (S.D. Fla. Nov. 30, 2010) (quoting Kinnon v. Arcoub, Gopman & Assoc., Inc.,
490 F.3d 886, 891 (11th Cir. 2007)).

79. Id. at *5.

80. Elizabeth Sepper, The Original Meaning of “Full and Equal Enjoyment” of
Public Accommodations, 11 CALIF. L. REV. ONLINE 572, 577-85 (2021).

81. 3 BRUCE ACKERMAN, WE THE PEOPLE: THE CIVIL RIGHTS REVOLUTION 325
(2014).

82. See Hila Keren, We Insist! Freedom Now! Does Contract Doctrine have
Anything Constitutional to Say?, 11 MICH. J. RACE & L. 133, 147-48 (2005).

83. dJones v. Wal-Mart Stores, No. 4:19-CV-74-JCH, 2020 U.S. Dist. LEXIS
20252 (E.D. Mo. Feb. 6, 2020).

84. Thomas, supra note 6, at 155-56.
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ambiguity exists, for instance, in the rising platform economy.85
In the context of ride-share transportation,86 this ambiguity led
one court to note that “[tlhe Third, Fifth, Sixth, and Ninth
Circuits agree with Uber that a place of public accommodation
must be a physical space.”87 Short-term rental platforms such as
Airbnb raise a parallel problem.88

Last, some nondiscrimination laws that pertain to the
market allow limited remedies and thus cannot adequately
respond to most incidents of market humiliation. And, without
recourse, the existence of a right for dignified market
participation becomes questionable. For example, according to
Title IT of the 1964 Civil Rights Act, the available remedies for
prohibited discrimination by public accommodations are only
injunctions and declarations; they do not include
compensation.89 So, whenever the humiliating episode reflects
episodic animus that cannot be addressed by forward-looking
policy, the law leaves no path to recovery, irrespective of the
severity of the harm. To illustrate, under this statute, people like
Ms. Lester cannot hope to recover, even if they were successful
in the previous stages of their litigation.

Overall, the discrimination-based response to humiliating
market events is acutely deficient. How can shouting racial slurs
at customers be acceptable? More generally, are we willing to
approve commerce that is free and enjoyable for most but
extremely painful for others?

85. See, e.g., Kyungwon Lee et al., Creating a World Where Anyone Can Belong
Anywhere: Consumer Equality in the Sharing Economy, 130 J. BUS. RSCH. 221
(2021); Nancy Leong & Aaron Belzer, The New Public Accommodations: Race
Discrimination in the Platform Economy, 105 GEO. L.J. 1271 (2017).

86. See, e.g., Elizabeth A. Mapelli, Inadequate Accessibility: Why Uber Should
Be a Public Accommodation Under the Americans with Disability Act, 67 AM. U. L.
REV. 1947 (2018).

87. Access Living of Metro. Chi. v. Uber Tech., Inc., 351 F. Supp. 3d 1141,
1154-55 (N.D. I11. 2018).

88. See, e.g., Allyson E. Gold, Redliking: When Redlining Goes Online, 62 WM.
& MARY L. REV. 1841 (2021); Bastian Jaeger & Willem W. A. Sleegers, Racial
Disparities in the Sharing Economy: Evidence from More Than 100,000 Airbnb
Hosts Across 14 Countries, 8 J. ASSOC. FOR CONSUMER RSCH. 33 (2023).

89. U.S.DEPT OF JUST., C.R. D1Iv., CONFRONTING DISCRIMINATION IN HOTELS,
RESTAURANTS, BARS, AND OTHER PLACES OF PUBLIC ACCOMMODATION (2022),
https://www.justice.gov/crt/page/file/1466211/download [https://perma.cc/S6Ld-
7G9C].
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B. Recent Free Speech Attacks

When the Supreme Court decided to hear 303 Creative,
some were surprised, and many were alarmed.?0 Why would the
Court invite an issue it seemingly already settled in the now-
famous case of Masterpiece Cakeshop, Lid. v. Colorado Civil
Rights Commission?91 Both cases introduce business owners in
Colorado who, for religious reasons, find same-sex marriage
objectionable. Both the bakery owner in Masterpiece Cakeshop
and the website designer in 303 Creative asked the Court to
allow them to deny services to same-sex couples despite
Colorado’s nondiscrimination law that explicitly requires
businesses that are open to the general public to serve everyone
without discriminating on the basis of sexual orientation.92 In
Masterpiece Cakeshop, the Court refused to create an exemption
from generally applicable nondiscrimination laws for the baking
business, although it did find Colorado’s concrete handling of the
matter to be insufficiently respectful to the baker’s religious
beliefs.93 The Court said, “[I]t is a general rule that [religious or
philosophical] objections do not allow business owners and other
actors in the economy and in society to deny protected persons
equal access to goods and services under a neutral and generally
applicable public accommodations law.”94

Despite this statement, the ADF, which represented the
bakery in Masterpiece Cakeshop, sued the state of Colorado
again and similarly demanded exemptions, this time on behalf
of a business designing websites. It probably came with little
surprise to the ADF’s lawyers when the Tenth Circuit rejected
the claim, in part by relying on Masterpiece Cakeshop.9
Nevertheless, this loss fit into a strategic plan to bring the issue
back to the Supreme Court by litigating it in the same fashion

90. Hila Keren, The Alarming Legal Strategy Behind a SCOTUS Case that
Could Undo Decades of Civil Rights Protections, SLATE (Mar. 9, 2022), https:/
slate.com/news-and-politics/2022/03/supreme-court-303-creative-coordinated-anti-
Igbt-legal-strategy.html [https://perma.cc/2DLF-GQUS5].

91. Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719 (2018).

92. Colorado Anti-Discrimination Act (CADA), C.R.S. § 24-34-601 (2021),
invalidated by 303 Creative LLC v. Elenis, 143 S. Ct. 2298 (2023).

93. Masterpiece Cakeshop, 138 S. Ct. at 1727.

94. Id.

95. 303 Creative LLC v. Elenis, 6 F.4th 1160 (10th Cir. 2021), vacated, 143
S. Ct. 2298 (2023).
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nationwide until sufficient Circuit disagreement was created.96
And, as planned, immediately after the loss at the Tenth Circuit,
the ADF requested that the Supreme Court reconsider the
matter.97

Surprisingly, the Court agreed to revisit the question, even
though it previously denied an ADF request in another case
similar to Masterpiece Cakeshop concerning flowers.98 It is
worth noting that when the Court agreed to hear 303 Creative,
it did so in a manner that was narrower than what the ADF
requested. Although the ADF requested a hearing of the
business owner’s claims based both on her religious liberty and
freedom of speech, the Court decided to focus only on freedom of
speech.99 However, in reality (as discussed below), this focus on
freedom of speech eventually yielded a decision much broader
and more consequential than a ruling attached to religious
liberty.

Even before oral arguments ensued, the willingness of the
Court to hear 303 Creative was alarming. To many, it signaled
the intention of a new conservative supermajority of the Court
to abandon the days of Masterpiece Cakeshop in which Justice
Anthony Kennedy, despite being appointed by President
Reagan, insisted that the marketplace must be fully open to
same-sex couples.100 This signal was particularly strong because
the Court could have easily avoided hearing 303 Creative due to
its unusual procedural posture.

96. So far, the ADF has litigated cases similar to 303 Creative in eight states:
Arizona, Colorado, Kentucky, Minnesota, New York, Ohio, and Virginia. Appeals in
Colorado, Kentucky, Minnesota, and New York led respectively to decisions by the
Tenth, Sixth, Eighth, and Second Circuits and to a Circuit disagreement that
increased the chances of a hearing by the Supreme Court. See Keren, Separating
Church and Market, supra note 16, at 923—34.

97. Indeed, the ADF announced its intention to appeal the Tenth Circuit
decision on the same day it was released. See Press Release, Web Designer Will
Appeal After 10th Circuit Says Colorado Can Force Her to Create Objectionable
Websites, ALL. DEFENDING FREEDOM (July 26, 2021), https://adflegal.org/press-
release/web-designer-will-appeal-after-10th-circuit-says-colorado-can-force-her-
create [https://perma.cc/QM5Q-7Q8J].

98. Arlene’s Flowers, Inc. v. Washington, 141 S. Ct. 2884 (2021) (mem.).

99. See 303 Creative LLC v. Elenis, 142 S. Ct. 1106 (2022) (granting certiorari
in part) (“The petition for a writ of certiorari is granted limited to the following
question: Whether applying a public-accommodation law to compel an artist to
speak or stay silent violates the Free Speech Clause of the First Amendment.”).

100. See Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719
(2018).
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What made the procedural posture unusual was that the
legal action was taken preemptively. 303 Creative was not the
only case litigated in this way, but it was the first that arrived
at the Supreme Court out of a line of similar cases litigated by
the ADF in this way and at the same time as part of a novel legal
strategy devised to overcome the decision in Masterpiece
Cakeshop.101 Unlike the litigation in Masterpiece Cakeshop that
raised an actual dispute, in 303 Creative (and the other cases
litigated preemptively), there was no interpersonal clash
between the business refusing to adhere to nondiscrimination
laws and the potential clients to which it objects.102 For that
reason, and again in contrast to Masterpiece Cakeshop, the
Colorado authorities have not done anything to enforce the
state’s nondiscrimination laws on the website designing
business. In fact, and contra Masterpiece Cakeshop for the third
time, prior to initiating litigation to seek a pre-enforcement
exemption from nondiscrimination laws, the 303 Creative
company did not market wedding products at all.103

For those reasons combined, the Court could have easily
avoided discussing the matter. It could have reasoned that there
1s no justification for premature consideration. It could have
insisted that a real dispute is needed for the Court to consider
exempting businesses from public accommodations laws, despite
Masterpiece Cakeshop. But it did not. Instead, it invited a
hearing of a hollow case, lacking almost any facts. The following
sections analyze the 303 Creative oral arguments and court
opinion in an effort to demonstrate how this case enhances the
risk of market humiliation.

1. The Oral Arguments in 303 Creative

And then came the day of oral arguments. Hours of
discussion and 154 pages of transcript offer an abundance of
evidence that the choice to hear 303 Creative reflected a
motivation to change the law and permit some level of
resegregation of the American marketplace.104 At the end of the
hearing, the question seemed to be not whether a license to
discriminate will be granted, but only how limited this license is

101. Keren, Separating Church and Market, supra note 16, at 923—31.
102. 303 Creative, 143 S. Ct. at 2308.

103. Id.

104. See Transcript 303 Creative, supra note 12.
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going to be and what attempts to expand it will follow. The oral
arguments in 303 Creative are a salient source of information.
Most importantly, they reveal what the final decision would
somewhat conceal: how the intentional design of the case as a
preemptive litigation shaped the discussion and eventually led
to a blunt disregard of the individual and social consequences of
discrimination.

The coming Sections highlight three essential points. First,
the oral arguments show the lack of an adequate factual record
in 303 Creative, which led the Court to consider the claim of
compelled speech in the abstract and invited a limitless final
decision. Second, they also demonstrate the skewed sympathy of
the Court, created by a hypothetical hearing that eliminated the
true victims from the courtroom. Third, the oral arguments
expose that the matter was misguidedly framed, portraying the
state of Colorado—instead of the business that plans to
discriminate—as the villain in the story. All those themes would
appear later in the final decision, but by then, they would be
covered by a thick veil of citations and legalese. Analyzing the
oral arguments thus enables a deeper understanding of the
outcome of 303 Creative.

a. No Facts

Once the Court decided to grant certiorari in 303 Creative,
the case’s preemptive nature, combined with the business’ lack
of experience in designing wedding websites or handling couples’
requests, imposed on the Court a hearing restrained by an
unusually lean factual record. With almost no specifics, many
questions raised during the hearing remained unanswered, and
much time was consumed by exchanges regarding imagined
hypotheticals. A fundamental question that had to be left open
due to missing facts was the nature of the wedding-related
services the designer wished to start providing.

Neither the record nor the discussion at oral arguments
indicated how much speaking might actually be involved in the
process of selling wedding websites to interested couples. No one
knew or could have known whether the business owner planned
to design such websites based on a few premade templates that
require minimal “speaking,” or rather intended to painstakingly
craft each website from scratch to tailor it to the uniqueness of
each marriage. Although the parties generally stipulated that
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designing websites involves speech, the particular levels of
customization and personal engagement with clients were
necessary to determine whether a duty to serve all couples,
regardless of sexual orientation and gender identity, might
amount to more than an incidental burden on speech. Little
wonder then, that when Colorado’s solicitor general was asked
by Chief Justice John Roberts whether former decisions that
allowed refusals based on “subjective individualized
determinations” were applicable to 303 Creative,105 the former
had to insist that in this case the relevant facts—how the service
provider engages with potential customers—were missing.106

The record in 303 Creative was similarly devoid of examples
of previously published websites and thus did not allow
examination of the salient question of who would appear to be
speaking when a website becomes accessible to larger audiences.
As a result, there was simply no way to know whether future
viewers of wedding websites designed by the company would
reasonably attribute the content to the couples getting married
or to the website’s designer.107

Indeed, the lack of concrete facts made the Justices create
hypothetical interactions between the business and same-sex
couples. Justice Elena Kagan, for example, asked Mr. Fletcher,
the lawyer representing the Department of Justice, whether
some specific requests may justify refusal if they are based less
on the sexual orientation of the couple and more on the content
they seek to add to their wedding website.108 Mr. Fletcher
responded that particular requests that go beyond the ordinary
wedding website might make a difference.199 However, he
emphasized that the lack of details about possible special
requests and their handling had made this case “frustrating.”110
Similar frustration was expressed by dJustice Kagan, who
struggled to fit her hypotheticals to the case at hand. She
explained that any analysis “really depends on facts and on what
exactly [the business] is being asked or compelled to do,”111 but,
she protested, “we have a case without any of that in it.”112

105. Id. at 63.

106. Id. at 64.

107. Id. at 107-08.
108. Id. at 133-34.
109. Id. at 134.
110. Id.

111. Id. at 135.
112. Id.
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b. Skewed Sympathies

The Supreme Court’s willingness to hear preemptive cases
like 303 Creative turned out to be more than a procedural
concession.!13 Instead, the legal strategy used by the ADF
nationwide had severe substantive implications. The preemptive
strategy artificially removed from the litigation the people who
would be most harmed by granting businesses new exemptions
from nondiscrimination laws. Due to this partial configuration,
business owners’ needs, beliefs, and feelings received close
attention while the pain they planned to inflict on others by
denying services was effectively hidden. Indeed, in 303 Creative,
the fact that the business owner was the only human identified
by name in the courtroom while her battle was presented as
directed only at the state, rather than at the actual people she
seeks to deny, caused a remarkably one-sided legal discussion.

Compelling evidence that the preemptive procedure of 303
Creative created a bias favoring the litigating business arises
from comparing the oral arguments in this case to those in
Masterpiece Cakeshop. Legally, the hearings were remarkably
similar. For one, the same lawyer, Ms. Waggoner, argued on
behalf of the ADF in both cases, making similar free speech
claims. In addition, the dJustices raised identical
hypotheticals,114 and the discussion focused on the same leading
precedents and questions.11® There was, however, one critical
difference. In Masterpiece Cakeshop, the bakery rejected real
people who were involved in the litigation and were mentioned
by their names—Mr. Craig and Mr. Mullins—several times

113. Preemptive litigations similar to 308 Creative sometimes directly discuss
the procedural question of standing. See, e.g., Updegrove v. Herring, No. 1:20-cv-
1141, 2021 U.S. Dist. LEXIS 62307, at *14 (E.D. Va. Mar. 30, 2021) (“No case or
controversy exists when a person expresses a desire to change his previously
compliant conduct to violate a new statute that no person, government or otherwise,
has ever sought to enforce.”). For an opposite view on the question of standing, see
Emilee Carpenter, LLC v. James, 575 F. Supp. 3d 353, 366, 380, 384 (W.D.N.Y. 2021)
(recognizing standing but rejecting the business’s main claim).

114. See Transcript of Oral Argument at 75-76, Masterpiece Cakeshop, Ltd. v.
Colo. C.R. Comm’n, 138 S. Ct. 1719 (2018) (No. 16-111) [hereinafter Transcript
Masterpiece Cakeshop] (Justice Ginsburg raising the hypothetical to add the words,
“God bless the union.”); see also Transcript 303 Creative, supra note 12, at 76-77
(Justice Kagan raising the hypothetical to add the words “God bless this union.”).

115. See id. at 32—33, 97104, see also Transcript 303 Creative, supra note 12, at
8-11, 30-33 (discussion of Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of
Bos., 515 U.S. 557 (1995)).
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during the hearing.116 By contrast, no real personal interactions
or human victims existed in 303 Creative.l17 This significant
dissimilarity dramatically changed the tone of the discussion in
several ways.

First, the absence of real couples in 303 Creative yielded
harsh rhetoric against same-sex marriage. When the ADF’s
lawyer described how some religious business owners view
same-sex marriage, the adjective “false” was used not once, but
four times.118 Ms. Waggoner emphasized, for example, that her
client “believes same-sex marriage to be false,”119 and claimed
that “when you're requiring a speaker to create a message to
celebrate something that they believe to be false, you're
compelling their speech.”120 A similarly disrespectful
description was used by Justice Samuel Alito, who inquired
about a hypothetical community in which “99 percent of the
public” believed that “same-sex marriages are bad.”121 Justice
Alito likewise discussed businesses’ objections to “things they
loathe.”122 Significantly, no one used such derogatory language
in Masterpiece Cakeshop, where the hearing focused on an
undeniable long-term relationship between two real men.

To add depth to this comparison, it is worth recalling that
Mr. Craig and Mr. Mullins got married in Massachusetts before
the decision in Obergefell v. Hodges added nationwide legitimacy
to their wedding.123 And yet, even without years of national
recognition, the marriage was never negatively described in the
Masterpiece Cakeshop dialogue. Instead, the oral arguments
referred to the views of those who refuse to serve same-sex
couples as “religious objection[s]”124 based on “religious
convictions,”’125 thereby avoiding adversely labeling the
marriage itself. It is also worth noting that during the oral
arguments in 303 Creative, no one on the bench or among the
litigants’ advocates saw fit to challenge the offensive references
to same-sex marriage.

116. Transcript Masterpiece Cakeshop, supra note 114, at 28, 66, 76.

117. See Transcript 303 Creative, supra note 12, at 9, 10, 36, 40.

118. Id. at 9, 10, 36, 40.

119. Id. at 36.

120. Id. at 10-11.

121. Id. at 128.

122. Id. at 82 (emphasis added).

123. See Masterpiece Cakeshop, Litd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719, 1724
(2018); see also Obergefell v. Hodges, 576 U.S. 644 (2015).

124. Transcript Masterpiece Cakeshop, supra note 114, at 48 (Roberts, C.J.).

125. E.g., id. at 4 (statement of Ms. Waggoner).
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Second, and remarkably, while the oral arguments in
Masterpiece Cakeshop explicitly raised the issue of years of
humiliation of LGBTQ+ people!26 and expressed direct concern
for “the affront to the gay community,”127 the hearing in 303
Creative was completely devoid of similar sentiments.128 Even
the liberal Justices, who sounded deeply troubled by the idea of
opening the floodgates to discrimination, did not challenge the
petitioners’ lawyers on this issue and generally kept silent
regarding the personal injuries that would follow from the
exemption demanded in this litigation. Even Justice Sotomayor,
who raised the humiliation problem during the hearing of
Masterpiece Cakeshop,129 did not spontaneously bring it up
during the 303 Creative oral arguments, although she later
wrote about it (and forcefully so) in her dissenting opinion.

Third, in stark contrast to the lack of respect and sympathy
for LGBTQ+ couples, the oral arguments in 303 Creative
reflected heightened sensitivity to the dignity of religious
business owners. For example, the ADF argued that to require
businesses to serve everyone would be “demeaning to them.”130
In addition, the ADF and Justice Alito repeatedly insisted that
demanding those who object to same-sex marriage to obey
nondiscrimination laws somehow contradicts treating them and
their views as “honorable.”131 This dignity-sensitive approach
heavily relied on a sentence written by Justice Kennedy in
Obergefell but took it out of context. Justice Kennedy referred to
honorable views to clarify that the decision in Obergefell
recognized same-sex marriage but should not be read as
disrespecting those who personally object to such marriage. To
make this narrow point he wrote: “Many who deem same-sex
marriage to be wrong reach that conclusion based on decent and
honorable religious or philosophical premises, and neither they
nor their beliefs are disparaged here.”132 However, Justice
Kennedy never said or even implied that those who continue to

126. Id. at 29-30 (Sotomayor, J.).

127. Id. at 27 (Kennedy, J.).

128. See Transcript 303 Creative, supra note 12.

129. Transcript Masterpiece Cakeshop, supra note 114, at 29.

130. Transcript 303 Creative, supra note 12, at 25.

131. Id. at 29, 80, 153.

132. Obergefell v. Hodges, 576 U.S. 644, 672 (2015) (“Many who deem same-sex
marriage to be wrong reach that conclusion based on decent and honorable religious
or philosophical premises, and neither they nor their beliefs are disparaged here.”).
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hold those views post-Obergefell should be allowed to act on
them in defiance of the decision and nondiscrimination laws.

In fact, Justice Kennedy clearly made the opposite point in
Masterpiece Cakeshop. There, he emphasized that legitimizing
commercial boycotts of same-sex couples by providers of
wedding-related goods and services would result “in a
community-wide stigma inconsistent with the history and
dynamics of civil rights laws that ensure equal access to goods,
services, and public accommodations.”133 Yet, these words did
not prevent Justice Alito from suggesting during the hearing of
303 Creative that the “honorable” comment in Obergefell could
legitimize discrimination. As he was trying to distinguish
between commercial boycotts of same-sex and interracial
couples, Justice Alito asked Colorado’s solicitor general: “Well,
do you think dJustice Kennedy would have said that ... it’s
honorable ... to discriminate on the basis of race?’134 This
question was highly misleading. It created the wrong impression
that Justice Kennedy ever suggested that discrimination on the
basis of sexual orientation might be “honorable.” He did not.

Part of the value of examining the oral arguments and not
only the final decision is that it is the only way to account for
arguments that were eventually set aside by the Court.
Particularly, comparing the oral arguments and the final
decision shows how the special sympathy for “honorable” anti-
LGBTQ+ views and the project of distinguishing them from
racist beliefs were eliminated from the majority’s final opinion.
As we shall soon see, when Justice Gorsuch wrote the decision,
he removed all references to Obergefell and abandoned the effort
to limit the exemptions to views that the conservative Justices
deem legitimate. By that time, the majority seemed far less
worried than it was during oral arguments about giving racists
a license to discriminate.

c. Focus on a Vilified State

Suing preemptively, the ADF has been able to gain
sympathy for its clients not only by concealing the harm they
seek to cause to LGBTQ+ people but also by portraying its
clients as victims of the state. Such artificial representation of

133. Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719, 1727
(2018).
134. Transcript 303 Creative, supra note 12, at 82.
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the conflict as happening only vertically—between the
government and its citizens—considerably impacted the
discussion. For one, it invited expressions of hostility toward the
state that went beyond the wish to protect religious views,
reflecting a broader anti-government ideology. During the oral
arguments in 303 Creative, the ADF repeatedly painted the
state’s insistence on an open market as intrusive and coercive.
Enforcement of nondiscrimination laws was presented as
motivated not by the state’s care for citizens but by its malicious
wish “to drive views . . . from the public square,”’!35 including by
measures that amount to “cruelty.”136 Ironically, while initiating
preemptive legal proceedings around the country, including
against Colorado, the ADF argued that Colorado imposed
“endless litigation” on artists!37 and that it is “difficult to
imagine ... a more aggressive enforcement history by
Colorado.”138

Furthermore, the ADF’s framing of the issue as innocent
entrepreneurs chased by their government resonated with and
was amplified by some of the conservative dJustices who
regularly oppose state interventions in other contexts. For
instance, Justice Gorsuch, who would later pen the final
decision, contributed to the portrayal of religious business
owners as victims of the state by insisting that the baker from
Masterpiece Cakeshop was forced to go through a “re-education
program.”139 This rhetorical choice demonstrates outstanding
animosity towards the state as it echoes the dark history of re-
education camps.140 It was also used more than once, as Justice
Gorsuch tried to have Colorado’s solicitor general accept his odd
characterization of the training requirement under the state’s
nondiscrimination law.141

Furthermore, the use of “re-education” in this context was
more than idiosyncratic wording: the same terminology had
been used by conservative leaders as part of their talking points

135. Id. at 153.

136. Id. at 154.

137. Id.

138. Id. at 5.

139. Id. at 93-94.

140. Up to One Million Detained in China’s Mass “Re-Education” Drive,
AMNESTY INT'L (Sept. 24, 2019), https://www.amnesty.org/en/latest/news/2018/09
/china-up-to-one-million-detained [https://perma.cc/29V3-MZQ2].

141. Transcript 303 Creative, supra note 12, at 93-94.
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against same-sex marriage.l42 The derogatory reference to “re-
education” also appeared in writing in the ADF’s petition for
certioraril43 and was repeated in the ADF’s opening
arguments.144 From the bench, Justice Gorsuch adopted and
further disseminated this conservative talking point, giving it
judicial legitimacy. Here, again, the oral arguments illuminate
the final decision. In the written version, Justice Gorsuch was
slightly more subtle in choosing his words while keeping their
original meaning.145

All told, the analysis of the oral arguments explains how the
legal strategy devised by the ADF after its failure to get general
exemptions for its client in Masterpiece Cakeshopl46 heavily
influenced the Court’s new conservative supermajority in 303
Creative. The troubling nature of the hearing—including
references to “false” weddings and a hypothetical “Black Santa”
refusing to serve a KKK child147—demonstrates how an
inadequate process swiftly leads to improper substance. As we
shall now see, the ideological inclinations exhibited during the
hearing, including the one-sided sympathy for the business
owner and the hostility to governmental efforts to ensure equal
access to the marketplace, foretold and shaped the case’s
outcome.

2. The Court’s Decision in 303 Creative

In a 6-3 decision written on behalf of the conservative
supermajority by Justice Gorsuch, the Court ruled against the
state of Colorado. It prohibited Colorado from enforcing its
nondiscrimination laws on the web designing business if it were
to start selling wedding websites and refuse to serve same-sex

142. Shadee Ashtari, Rick Santorum Claims Anti-Gay Business Owners Are
Being Sent to ‘Re-Education Camps’, HUFFINGTON POST (June 26, 2014), https:/
www.huffpost.com/entry/rick-santorum-reeducation-camps_n_5531354 [https://
perma.cc/D49F-QKNN].

143. 303 Creative, Petition for Certiorari, supra note 45, at 6.

144. Transcript 303 Creative, supra note 12, at 5.

145. See 303 Creative LLC v. Elenis, 143 S. Ct. 2298, 2309 (2023).

146. Masterpiece Cakeshop sided with the discriminating bakery based on a
narrow factual finding of hostility against the religious views of its owner. However,
the Court refused to grant businesses of any type a general exemption from
nondiscrimination laws and emphasized that all businesses open to the public must
serve everyone. See Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct.
1719, 1727 (2018).

147. Transcript 303 Creative, supra note 12, at 9-10, 75.
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couples. Significant to its impact on nondiscrimination
protections against market humiliation, the majority’s decision
was based on the business owner’s freedom of speech and not her
religious liberty. According to Justice Gorsuch, the business
owner, Lorie Smith, won because Colorado “seeks to use its law
to compel an individual to create speech she does not believe,”
which “violates the Free Speech Clause of the First
Amendment.”148

Justice Gorsuch presented this conclusion as merely an
application of former precedents that had already established
the state’s inability to enforce nondiscrimination laws whenever
such enforcement influences speech. In Justice Gorsuch’s words,
the Court has already “recognized that no public
accommodations law is immune from the demands of the
Constitution,” and, therefore, “[wlhen a state public
accommodations law and the Constitution collide, there can be
no question which must prevail.”149 However, the majority’s
denial notwithstanding, 303 Creative is the first to forbid such
enforcement against a business selling goods and services to the
public. As the forceful dissent written by Justice Sotomayor
emphasizes: “Today, the Court, for the first time in its history,
grants a business open to the public a constitutional right to
refuse to serve members of a protected class.”150

Justice Gorsuch’s response to this claim is telling. He starts
by dismissively classifying Justice Sotomayor’s entire statement
as “reimagination,”151 and then selectively replies only to its
second prong. Since he could not point to a decision allowing “a
business open to the public” to discriminate, he attempts to
divert readers’ attention to the “right to refuse ... a protected
class.” He denies that the decision grants such a general right
because it was stipulated that the business sometimes serves
LGBTQ+ clients and the decision only narrowly exempts it from
liability for refusals to design wedding websites for this
protected class.152 Convincing or not, this answer relates only to
the last part of the sentence. It does not counter the first prong,

148. 303 Creative, 143 S. Ct. at 2303.

149. Id. at 2315.

150. Id. at 2322 (Sotomayor, J., dissenting).
151. Id. at 2318.

152. Id.
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effectively affirming that awarding free speech exemptions to “a
business open to the public” is an unprecedented move.153

This debate is essential to the understanding of 303
Creative. Businesses open to the public that can claim
engagement in speech constitute a vast category that includes
countless new entities that were never exempted from
nondiscrimination laws. Adding such category to the limited list
of exemptions previously granted by the Court is unprecedented,
just as Justice Sotomayor explained, and it opens the floodgates
in a way that stands to change the marketplace. Critically, the
two leading precedents presented by the majority as supporting
the addition of this new category cannot justify this move. Those
precedents involved the free speech of parade organizers154 and
a youth organization.155 Both precedents exempted distinctive
entities and therefore had a limited, if disappointing, impact on
equality. Neither of them was ever applied to the ordinary
market for goods and services—an essential institution in
modern capitalist societies. Therefore, the majority’s denial that
its decision is unprecedented in scope and meaning is
misleading. Worse, it also marks the first, but not the last,
disregard for the uniqueness of the market and the practical and
symbolic importance of keeping it open to all.

Determined to promote conservative ideology, the majority
used free speech in a manner that now threatens to drastically
reform the marketplace. By severely limiting nondiscrimination
laws’ reach, effectiveness, and protection, 303 Creative
significantly expands the normative void that already existed
under those laws. Dreadfully, albeit not surprisingly given the
oral arguments, the decision is deliberately and irresponsibly
ambiguous and thus sweeping. As such, instead of settling a
dispute (which in this case did not yet exist), the decision invites
endless stream of legal actions by additional businesses seeking
exemptions. And, to make things worse, the decision is blatantly
indifferent to the colossal injuries it legitimizes by preventing
states and localities from protecting marginalized groups.

The coming subsections first take up the ideological zeal
exhibited in 303 Creative, then turn to the decision’s deliberate
limitlessness, and conclude with the majority’s anti-state

153. Id. at 2322 (Sotomayor, J., dissenting).

154. See Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Bos.,
Inc., 515 U.S. 557 (1995).

155. See Boy Scouts of America v. Dale, 530 U.S. 640 (2000).
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approach that operates to hide the decision’s true threat on the
people who must use the market daily.

a. Ideological Zeal

As detailed earlier, 303 Creative was a hypothetical case
that the Court should have declined to hear because, in 2018, it
already decided the matter in an actual dispute in Masterpiece
Cakeshop. The choice of a conservative supermajority to invite
the issue for consideration by the Court again was hard to justify
without admitting that it reflects an ideological motivation to
change Justice Kennedy’s decision in Masterpiece Cakeshop in
light of the opportunity opened by his retirement and the
passing of Justice Ruth Bader Ginsburg. To blur this point,
Justice Gorsuch used distraction again, just as he did in the
debate regarding whether the decision was unprecedented.
Instead of justifying granting relief to a business that was never
injured, he highlighted—and immediately rejected—the
strawman argument of standing. “To secure relief,” Justice
Gorsuch wrote, the web designer “first had to establish her
standing to sue,” which requires a showing of “a credible
threat.”156

The standing argument, however, is not at all where the
problem lies. Even assuming the business had standing for the
purpose of litigating in lower courts due to a theoretical risk of
enforcement, 157 that does not mean the Supreme Court had to
hear the case or award relief once it decided to grant
certiorari.138 In fact, before taking 303 Creative, the Court
refused to hear a case of a florist (also represented by the ADF)
that was remarkably similar to Masterpiece Cakeshop. Like the
plaintiff in Masterpiece Cakeshop, the florist was involved in an
actual dispute, and thus her case presented no standing problem
like 303 Creative did.159 Yet, as the decision denying the florist’s
case mentioned, although Justice Gorsuch (together with

156. 303 Creative, 143 S. Ct. at 2308.

157. But note that unlike businesses that already engage in what may yield
enforcement, the standing problem is at its peak in cases like 303 Creative, where
the plaintiff has not engaged in the activity it claims might put it under credible
threat. See Id.

158. And vice versa: granting a writ of certiorari does not prevent denial of relief
on the grounds of standing after the hearing. See, e.g., Dep’t of Educ. v. Brown, 600
U.S. 551 (2023).

159. Arlene’s Flowers, Inc. v. Washington, 141 S. Ct. 2884 (2021) (mem.).
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Justices Alito and Clarence Thomas) were ready to grant the
florist’s petition for writ of certiorari, the other three
conservative Justices apparently preferred to wait for a better
case with a closer association with speech.

The point made here is less about legal procedure and more
about the use of judicial power. Since, unlike lower courts, the
Supreme Court has wide discretion over the cases it hears, it
should use this discretion fairly and carefully. At the very
minimum, before taking away people’s civil rights, even an
overtly ambitious Court should have waited until an actual case
or controversy came along. That at least would have allowed
those who stand to lose basic protection to be in the courtroom
and present their injuries. Instead, the conservative Justices
embraced 303 Creative despite the lack of real dispute. Why?
Because, as Justice Gorsuch repeated three times, the business
owner “worries”’160 and wants to “clarify her rights.”161 In doing
so, the conservative Justices exhibited their zeal to reform the
law as some of them expressly wished to do in Masterpiece
Cakeshop but could not.162

Similar eagerness to change Masterpiece Cakeshop was
demonstrated by the Court’s exclusive and exaggerated reliance
on the parties’ stipulations. As the analysis of the oral
arguments has shown, 303 Creative featured a minimal factual
record. This should have worked against the petitioning
business that is supposed to prove its case, but it did not, giving
away the Court’s intention to further limit protections long
guaranteed under nondiscrimination laws.

First, the business could not show it would indeed start
marketing wedding websites even if awarded an exemption. The
doubt comes from a similar case litigated and won by the ADF
using the same preemptive strategy it used in 303 Creative. In
that case, Telescope Media Group v. Lucero,163 a company that
declared the intention to enter the wedding industry if allowed
to exclude same-sex couples gave up its plan shortly after its
preliminary victory at the Eighth Circuit. When the company
soon after requested to dismiss the case, the trial judge that was
supposed to hear it pursuant to the order of the Eighth Circuit

160. 303 Creative, 143 S. Ct. at 2308.

161. Id.

162. See Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719
(2018).

163. See Telescope Media Grp. v. Lucero, 936 F. 3d 740 (8th Cir. 2019).
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expressed frustration.164 He commented that perhaps the
litigation was nothing but a “smoke and mirrors case . . . likely
conjured up by Plaintiffs to establish binding First Amendment
precedent rather than to allow them to craft wedding videos, of
which they have made exactly two.”165

This ending shows that, in 303 Creative, it was similarly
impossible to evaluate the likelihood that the business would
indeed engage in weddings after the Court’s decision, and, if so,
what would be the volume of such engagement. And, without
such essential information, it was equally impossible to make
the primary legal determination needed in this case: whether
the impact of Colorado’s generally applicable nondiscrimination
laws on the owner’s freedom of speech would be significant,
merely incidental, or nonexistent. Instead, a Court keen on
transforming the law regardless of facts was willing to assume
that the burden would be intolerable based merely on the
business’s statement that it “plans” and “intends” to enter the
wedding industry.166

Second, instead of facts, the Court exclusively relied on the
parties’ stipulations while attributing to them legal meaning
that goes far beyond what they reflect. Consider Justice
Gorsuch’s emphasis that “[t]he parties have stipulated that Ms.
Smith seeks to engage in expressive activity.”167 This seems to
be an obvious stipulation, which would easily fit the cases of
commercial photographers, caricaturists, videographers,
graphic designers, and others. Yet, and critically, this does not
necessarily mean that regulating such activity by demanding
that providers serve everyone transforms the activity itself and
by that impacts speech. Rather, the expressive activity does not
change merely because the identity of the service recipient
matters to the provider. And, even if the regulation has a side
effect of impacting the provider’s message, that does not
automatically create a burden heavy enough to invalidate it.
Instead, the outcome should depend on balancing the alleged
impact and the regulation’s beneficial goals.

To illustrate, imagine a tourist attraction next to which a
caricaturist puts a sign with a set price for creating a souvenir

164. Telescope Media Grp. v. Lucero, No. 16-4094, 2021 U.S. Dist. LEXIS
116592, at *5-6 (D. Minn. Apr. 21, 2021).

165. Id.

166. See, e.g., 303 Creative, 143 S. Ct. at 2307, 2313.

167. Id. at 2319 (emphasis in original).
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illustration of visitors against the backdrop of the popular site.
Although drawing such caricatures is doubtless expressive and
must be customized, a duty to equally serve White and Black, or
Christian and Muslim, tourists does not coerce speech: the
caricaturist engages in the same expressive activity even as the
human subjects change. That is, of course, unless one is willing
to claim that sketching a Black person (or a Christian subject)
is, without more, substantively different than illustrating a
White person (or a Muslim subject). The case would have been
different only if a visitor, of any color or religion, made a special
request that goes to content, asking—for example—to add a
hateful symbol or quote to the usual caricature offered to all.

Similarly, designing wedding websites for different couples
and customizing dates, names, fonts, colors, and more is an
expressive activity, as Colorado was willing to stipulate.
However, that by itself has little to do with coerced speech unless
and until a couple requests unique content that is never offered
to others. Saying otherwise, as the majority in 303 Creative did,
equals admitting that what matters in those transactions is the
clients’ identity—exactly what nondiscrimination laws forbid.

Put concisely, there is no necessary link between expressive
activity and coerced speech. Repeating the word “expressive”
dozens of times—as Justice Gorsuch did168—should not distract
us from noticing this fallacy. There is no compelled speech each
time the law requires sellers of expressive goods and services to
treat protected groups equally. Instead, special facts must be
established to show that some unusual requests for unusual
content were made, requiring the expressive provider to say or
do something it would be unwilling to say or do on behalf of
anyone, regardless of identity. No such facts were available or
even suggested in 303 Creative.

Worse, the opposite factual record was established during
oral arguments. There, the ADF’s lawyer explicitly admitted
that her client will not serve same-sex couples even if they made
no special requests and even if they merely asked her to make
them a website identical to one she already made for the
wedding of their heterosexual friends.169 This admission
established a new fact highly relevant to this litigation: that the
business owner will always refuse same-sex couples regardless

168. The term “expressive” and its derivatives appear at least thirty-three times
in Justice Gorsuch’s opinion. See id.
169. Transcript 303 Creative, supra note 12, at 37—38.
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of content. As her lawyer stated, the specific expressive activity
of the designer—standard or not—does not matter because “the
announcement of the wedding itself is what she believes to be
false.”170

Furthermore, when Justice Sotomayor called attention to
these facts,17! which severed the link to the designer’s
expressive activity and proved that status rather than any
particular message was at issue, Justice Gorsuch clung to yet
another stipulation. According to this stipulation, the business
owner “will gladly create custom graphics and websites for gay,
lesbian, or bisexual clients ....”172 However, this stipulation
proves no more than if the caricaturist mentioned earlier were
to show that he or she sometimes serves Black children when
hired to entertain groups at birthday parties.173

The question was never about non-wedding services but
rather emerged from the admitted aversion to same-sex
marriage and the alleged intention to start offering wedding
websites. When there is no scenario under which the designing
business is willing to offer such websites to LGBTQ+ people,
selling them other things is yet another distraction. As the
dissent rereminded all, the Court rejected such “limited menu”
defenses decades ago.174

Much like the standing issue, the emphasis here is less on
procedural and evidentiary rules and more on the majority’s
unusual willingness to presume, on behalf of the business, that
a general nondiscrimination law that says nothing about speech
necessarily imposes a heavy burden that cannot be justified by
a compelling state interest. In 303 Creative, the Court went out
of its way to reach such a conclusion despite the premature
nature of the case, notwithstanding the striking lack of
justifying facts, and in the face of some conflicting statements
made during oral arguments. In basing its decision on such
wobbly grounds, the majority was more than uncareful or
irresponsible. Rather, it revealed its ideological determination to

170. Id. at 40-41.

171. See 303 Creative, 143 S. Ct. at 2334-37 (Sotomayor, J., dissenting).

172. Id. at 2303 (quoting plaintiff).

173. Compare John Eligon, The ‘Some of My Best Friends Are Black’ Defense,
N.Y. TIMES (Feb. 16, 2016), with 303 Creative, 143 S. Ct. 2298.

174. Compare 303 Creative, 143 S. Ct. at 2331 (Sotomayor, J., dissenting)
(discussing Katzenbach v. McClung, 379 U.S. 294 (1964) and Heart of Atlanta
Motel, Inc. v. United States, 379 U.S. 241, 250 (1964)) with John Eligon, The ‘Some
of My Best Friends Are Black’ Defense, N.Y. TIMES (Feb. 16, 2016).
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curtail the state and validate extreme religious viewpoints at the
expense of groups long protected under nondiscrimination laws.
That the Court did all that while claiming its decision promotes
tolerance is quite ironic.175

b. Deliberate Limitlessness

Liberated from the constraints of facts and energized by the
unique forcefulness of the freedom of speech, a determined
conservative majority also made little to no effort to limit the
unprecedented exemption from nondiscrimination laws it
created. The resulting breadth has four central dimensions: the
first regards the businesses that might be exempted, the second
involves the reasons for which exemptions might be warranted,
the third relates to the market activities that might become
immune, and the fourth concerns the groups that stand to lose
legal protections.

Who is Eligible for Exemption? Nowhere did the Court
suggest any criteria to define which businesses might deserve
the new exemption. The only articulated condition was that the
business engages in “expressive activity "176 as opposed to being
what the Court called a “non-expressive business.”177
Astonishingly, the majority expressed intentional unwillingness
to define what would count as an expressive activity. Again, the
stipulations served as proverbial fig leaves. In Justice Gorsuch’s
words: “Doubtless, determining what qualifies as expressive
activity protected by the First Amendment can sometimes raise
difficult questions. But this case presents no complication of that
kind.”178 Continuing to ignore the hypothetical nature of the

175. See 303 Creative, 143 S. Ct. at 2322 (“But tolerance, not coercion, is our
Nation’s answer.”).

176. The majority uses the term “expressive activity” five times. Id. at 2315,
2317, 2319, 2320 n.6.

177. Id. at 2319 n.5, 2320 n.6. At times, the majority also referred to the
stipulation that the web designing business plans to offer “customized” products,
but its legal reasoning did not mention this aspect. Id. at 2308. Instead, when
Justice Gorsuch turned away from the stipulations, he cited a case regarding a
parade as setting a broad rule that “public accommodations law . .. could not be
‘applied to expressive activity’ to compel speech.” Id. at 2315 (citing Hurley v. Irish-
Am. Gay, Lesbian & Bisexual Grp. of Bos., 515 U.S. 571, 578 (1995)). The majority
likewise left unknown what would count as customization. For example, would
merely changing the names and photos in a wedding website’s template make the
product “customized”? If so, even if customization is required for an exemption, it
adds nothing to the amorphous condition of expressive activity.

178. 303 Creative, 143 S. Ct. at 2319.
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case In front of him, Justice Gorsuch dismissed the dissent’s
questions regarding “photographers, stationers, and others” as
“a sea of hypotheticals,”17® and insisted that no definition is
needed. Why? Because “[t]he parties have stipulated that Ms.
Smith seeks to engage in expressive activity.”180

This tenacious refusal to offer a definition or at least some
limiting principles cannot be accidental. The majority in general,
and Justice Gorsuch in particular, understood that leaving the
question of expressiveness wide open would invite, and indeed
incentivize and empower, many other businesses to follow the
web designer and claim that they too engage in expressive
activity. Yet, to a Court controlled by conservative Justices, that
outcome may not have been a flaw but rather a power-enhancing
advantage.

Consider, for example, the case of bakeries. First, back in
2018, dJustice Gorsuch joined dJustice Thomas’s concurring
opinion, asserting that the “creation of custom wedding cakes is
expressive’18l and the petitioning bakery deserves free speech
protections. Second, at oral arguments, the ADF’s lawyer
representing the web designer stated that her argument applies
to bakeries. She said: “when you’re engaging in symbolic speech,
whether that be through the creation of a custom wedding cake
or a custom wedding website, you are creating speech.”182 And
third and most telling, on the day it released its decision in 303
Creative, the Court also ordered the Oregon Court of Appeals to
reconsider its decision in Klein v. Oregon regarding a bakery
that, like Masterpiece Cakeshop, refused to sell a wedding cake
to a same-sex couple.183

So, when the majority seemingly left the question of other
businesses open in 303 Creative, it was fully aware of, and
indeed welcomed, the fact that additional businesses would
follow suit. It was more than “[Justice] Gorsuch’s casual way
with inconvenient facts[] and vague statements of the law.”184

179. Id.

180. Id. (emphasis in original).

181. Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719, 1743
(2018) (Thomas, J. concurring).

182. Transcript 303 Creative, supra note 12, at 40.

183. Klein v. Or. Bureau of Labor & Indus., No. 22-204, 2023 U.S. LEXIS 2821
(June 30, 2023).

184. Andrew Koppelman, The New, Mpysterious Constitutional Right to
Discriminate,
THE HILL (July 3, 2023), https://thehill.com/opinion/judiciary/4077760-the-new-
mysterious-constitutional-right-to-discriminate [https://perma.cc/94ZJ-L7QH].
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He and the entire majority probably knew that defining what
“expressive activity” meant might constrain the ongoing project
of minimizing the impact of nondiscrimination law and would
reduce litigation around this point—both undesirable effects
from their conservative perspective.

What Reasons for Refusal are Acceptable? Because the
decision in 303 Creative relied on freedom of speech and not
religious liberty, it expressly embraced any reason for refusing
service as eligible for exemptions. Rather than conditioning the
privilege of exemption on unique circumstances that might
make refusal a tolerable concession, Justice Gorsuch embraced
what scholars have critically called an “absolute” approach to
free speech.185 He emphasized that our First Amendment
jurisprudence protects even the most despicable views,
including, for example, those of Nazi supporters and stalkers.186
Applying this approach to the marketplace, however, exposes
non-suspecting clients seeking ordinary goods and services like
cakes or printed invitations to traumatizing offenses. Moreover,
the majority’s decision does not include even a minimal
requirement of sincerity on the part of the refusing business. In
fact, as long as the business is “expressive,” the decision’s
reasoning seems to be willing to even exempt refusals to serve
that have no belief whatsoever behind them.

What Market Activities might be Exempted? Exclusions are
not limited, of course, to the wedding industry; business owners’
“views” can allow them to refuse to provide goods and services
branded “expressive” in countless other settings. Just as
businesses resist weddings of certain people, there is nothing in
the majority’s reasoning that would stop them from objecting to
anniversaries, family reunions, funerals, birthday celebrations,
or any other occasion. To prove the point: the same bakery that
refused to sell a wedding cake to Mr. Craig and Mr. Mullins in
Masterpiece Cakeshop later refused to sell a pink and blue
birthday cake to a transgender woman, and the bakery is still
litigating to legitimize its refusal.187

185. Rebecca Brown, The Harm Principle and Free Speech, 89 S. CAL. L. REV.
953, 986—1008 (2015) (discussing and criticizing “The ‘Absolute’ Protection Against
Content Restriction”).

186. 303 Creative LLC v. Elenis, 143 S. Ct. 2298, 2321 (2023).

187. See Scardina v. Masterpiece Cakeshop, Inc., 528 P.3d 926 (Colo. App. 2023).
The Colorado Supreme Court granted certiorari on October 3, 2023 to hear this
case.
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Additionally, the Court’s rationale—that the state canno