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IN  THE SUPREME COURT OF THE STATE OF CO LO RADO*A- 0 - lo

No. 27292 APR q ,9 77

B U R R E LL REG ISTRATIO N COM PANY, )

)
e t a l, P la in tiffs -A p p e lla n ts , )

)
-v s -  )

)
EDW IN L . MC K E LV E Y , e t a l, )

)
D efendants-A ppe llees. )

A P P E A L  FROM THE 
D IS TR IC T COURT IN  AND 
FOR THE COUNTY OF 
LA  P LA T A

THE HONORABLE 
FREDERIC B. EM IG H 

D is tr ic t  Judge

R E P LY  B R IE F  OF A P P E L L A N T

M ich a e l E . W allace 
P. O. Box 449 
D urango, C olorado 81301 
(303) 247-4023

A tto rn e y  fo r  P la in tffs -  
A ppe llan ts



S TA TE M E N T OF THE CASE

A. PROCEEDINGS BELOW

A ppe llee  s ta tes tha t supersedeas bond pending appeal has been 

w ithdraw n.

B y O rd e r o f January 13, 1977, (a ttached to  A ppe llee  B rie f) , the 

T ria l C ou rt s ta ted th a t any w ith d ra w a l w ith o u t O rd e r o f the C o u rt is  in e ffe c tiv e . 

No O rd e r o f the C o u rt based on notice  and hearing  has been en te red  re vo k in g  

the stay o f judgm ent. The stay o f judgm ent re m a in s  e ffe c tive  u n til a co u rt 

tea ring  o rd e rin g  o th e rw ise .

B. SUM M ARY OF ARG UM ENT

P la in tiffs  add to th e ir  sum m ary o f a rgum ent as fo llo w s :

V . Supersedeas bond s tay ing  judgm ent on appeal re m a in s  e ffe c tive

m til o the rw ise  o rd e re d  by the p ro p e r c o u rt.



ARG UM ENT

I.  P r in c e v ille  C o rp . v . B ro o ks , 88 C olo. 37, 533 P 2d 916 (1975) 

he ld  tha t Rule 120 m ay (d is tin g u ish  m ust or  should) be used to  de te rm ine  i f  

o th e r fa c to rs  besides m ilita ry  se rv ice  w a rra n t a con tinu ing  ju d ic ia l su p e rv is io n .

A lthough P rin c e v ille  c ite d  the U. S. Supreme c o u rt cases, i t  

d id  not ru le  a cco rd in g ly . P r io r  to th is  the C olorado C ourts  on ly  had H astings 

v. S e cu rity  T h r if t  to re ly  on.

A ppe llees tr y  to  d is tin g u ish  the sta te  ac tion  o f Fuentes fro m  th a t 

o f re a l estate  fo re c lo s u re . They c la im  th a t the m ortgage deb to r s t i l l  has ow ner

sh ip o f the p ro p e rty  th rough the redem ption  p e rio d . A lthough te ch n ica lly  c o rre c t, 

in  re a lity  once the N otice  o f E le c tio n  and Demand is  f ile d  and the sale held, the 

m o rtg ag o r does not have u n fe tte re d  use o f the p ro p e rty . The loss  o f the use 

ra th e r than the loss  o f t it le  is  the in it ia l p ro p e rty  d e p riva tio n .

R ule 120 p r io r  to re v is io n  sta ted:

(c ) "— No m otions o r p leadings sh a ll be re q u ire d  o r 
p e rm itte d  to  be file d  by anyone o the r than the 
person  who f ile d  the m otion  fo r  o rd e r a u th o riz in g  
s a le ."

The notice  says tha t they "m ay appear" but i t  does not say tha t 

they m ay c o n tro v e rt the a lle ga tio ns  o f de fau lt.

A lthough th is  C o u rt should fin d  th a t Rule 120 p rocedure  was 

im p ro p e r p r io r  to re v is io n , i t  does not n e ce ssa rily  fo llo w  th a t a ll p r io r  fo re 

c losu res are  sub jec t to a tta ck . I f  no ob jec tio n  is  made p r io r  to P u b lic  T ru s te e d  

Deed being issued the e r ro r  is  w a ived. In  the g re a t m a jo r ity  o f fo re c lo su re s , 

the deb to r w ou ld  have no co m p la in t.

1 We don’ t  need to  speculate as to  w hat Judge E m igh  w ould  have

ru le d  i f  o th e r persons w ou ld  have attended the Rule 120 h ea ring . We need on ly  

look a t w hat he was au tho rized  to do by ru le , s ta tu te , o r le g a l p recedent. By 

C ourt in te rp re ta tio n  o f Rule 120 the judge is  lim ite d  to  co ns ide rin g  m ilita ry  

se rv ice . There  was and is  no le g is la tiv e  p ro v is io n  fo r  p re fo re c lo su re  hearing ,



and the le g a l p recedent co n fro n tin g  the t r ia l judge was H astings v . S ecu rity  

T h r if t .

The Texas case A rm e n ta  v . Nussboum , is  d is tingu ished  fro m  

our case in  th a t Texas does not have a s ta tu to ry  P ub lic  T ru s te e . Deeds o f 

T ru s t ru n  to p riv a te  tru s te e s  and are  fo re c lo se d  accord ing  to p riv a te  argum ent 

w ith o u t sta te  invo lvem en t.

S e lf-h e lp  rem edy is  not the question he re . The P ub lic  T rus tee , 

a s ta te  agent, is  the ac ting  p a rty .

I I .  The c re d ito r  d id  not sp e c ify  a t a ll th a t i t  was on ly  an op in ion

tha t the d e fa u lt was not cu rab le , but ra th e r, sta ted:

” You are  hereby advised th a t the h o lde rs  o f the 
P ro m is s o ry  Note contend tha t the de fau lt w h ich  
e x is ts  is  not sub jected to cure  by the paym ent o f 
m oney under the te rm s  and p ro v is io n s  o f the 
s ta tu te ."

C re d ito rs  made th is  sta tem ent w ith  the in te n t tha t the P u b lic  

T rustee  re ly  thereon and indeed he d id  re ly  thereon as noted in  E x h ib it ” C ”  

(Defendants Jon deposition ).

M r. Me K e lvey, the P u b lic  T rus tee , s p e c ific a lly  s ta ted  a t F o lio  

103 -  106 o f the T r ia l T ra n s c rip t th a t he w ou ld  on ly have accepted the cure  

money in  a tru s t capac ity  and tu rned  i t  ove r to the C o u rt.

A ppe lles  b r ie f a t Page 5, Second P aragraph  m iss ta tes  the re c o rd .

A t the lin e  fiv e  quoted in  B u r re ll deposition  he sta ted th a t he d idn*t have S ixteen 

Thousand D o lla rs  ($16, 000. 00) in  cash; not th a t he d id  not have access to  such 

funds.

IE . P la in tiffs  tre a tm e n t a t a p r io r  Rule 120 hea ring  is  not d e te rm in a tive  

of th is  case but the im p re ss io n  he re ce ive d  at a p r io r  Rule 120 hearing  and h is  

re su lta n t sta te  o f m ind  are c e rta in ly  re le va n t in  e xp la in in g  why he d idn*t appear 

at the O ctober 17, 1974 Rule 120 hearing .
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The o ffe r o f p ro o f a t T ra n s c rip t F o lio  133 -  142 was s u ffic ie n t 

to advise the judge o f w hat the tendered eveidence w ou ld  be and to  g ive h im  a 

chance to  ru le  on the a d m is s a b ility  o f such tendered evidence. H is ru lin g  was 

made w ith  an understand ing  o f the im p lic a tio n s .

A ppe llees b r ie f adm its  the C olorado exception to the hearsay ru le , 

tha t evidence o f sta te  o f m ind  m ay be adm issab le . W hat state o f m ind  was 

c rea ted  in  P la in t if f  when he was to ld  by Judge E m igh  tha t he cou ldnTt p ro te s t a 

fo re c lo s u re  o f h is  p ro p e rty  is  re le va n t to h is  la te r conduct.

IV . W e b s te r’s app licab le  d e fin itio n  o f equ ity  is : "the  money value o f 

a p ro p e rty  o r o f an in te re s t in  a p ro p e rty  in  excess o f c la im s  o r lie n s  aga inst it .  "  

B la c k ’s d e fin itio n  o f equ ity  is : "the  re m a in in g  in te re s t belonging to  one who has 

pledged o r m ortgaged h is  p ro p e rty , o r the su rp lu s  o f value w h ich  m ay re m a in  

a fte r the p ro p e rty  has been disposed o f fo r  the sa tis fa c tio n  o f lie n s . The am ount 

o f va lue  o f a p ro p e rty  above the to ta l lie n s  o r ch a rge s" Des M oines Jo in t Stock 

Land Bank o f Des M oines v . A lle n , 220 Iow a 443, 261 N. W . 912 . Funk and 

W agnalls fo u rth  d e fin itio n  o f e qu ity  is : " In  business o r p ro p e rty , the value 

re m a in in g  in  excess o f any lia b ility  o r m ortgage. "  A ppe llan ts  d e fin itio n  o f 

the equ ity  in  th e ir  p ro p e rty  is  w hat they could  re a liz e  by s e llin g  i t .  In  th is  

case, the ow ners ’ a p p ra isa l o f the p ro p e rty  value was the best evidence of 

va lue.

A no the r va lu a tio n  o f the p ro p e rty  was the evidence o f the P ub lic  

T ru s te e ’s b id . A s A ppe llees adm it on Page 6 o f th e ir  b r ie f, i t  was a fo rce d  

sa le . A s a genera l ru le , the p ric e  a t a fo rce d  sale is  su b s ta n tia lly  lo w e r than 

one negotia ted at a rm s length . Some buyers a re  p rec luded  at a fo re c lo su re  

sale by the re q u ire m e n t o f a cash paym ent. The fo rc e d -s a le  b id  w ould  be on 

the low  side of fa ir -m a rk e t va lue.
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V. The Trial Court found that there was no default on August 30,

1973. The recent decision of Mutual Federal Savings and Loan v. American 

Medical Services, Inc., 66 W ise. 2d 210, 223 N. W. 2d 921 (1974) supports the 

Trial Courts decision. A variance from the terms of the contract which does 

not jeopardize the creditors security is  no reasonable basis for an acceleration 

of a promissory note or for levying penalties. Mortgagees should not rely on 

enforcing every provision in mortgages without analyzing the relationship of 

the breach to the vendors legitimate security interest.

The reasonableness of attorneys* fee is solely within the discretion 

of the Trial Court. No abuse of discretion has been shown.

VI. SUPERSEDEAS BOND STAYING JUDGMENT ON APPEAL 

REMAINS EFFECTIVE UNTIL OTHERWISE ORDERED BY THE PROPER COURT.

Pending appeal, no final disposition has been made of this case.

No action has been taken by any Court affecting the stay of execution. Appellees 

assert that Plaintiffs withdrawal of Supersedeas Bond extinguishes the stay of 

execution. At the same time they say that the bond remains effective for their 

protection. It can’t be both.

In the absence of a final decision by the Supreme Court or a 

judicial hearing following notice, no independent action taken by Plaintiffs* 

changes the bond or the stay of execution. '

Respectf ully Submitted,

Michael E. Wallace 
Attorney for Plaintiffs-Appellants 
Post Office Box 449 
Durango, Colorado 81301 
(303) 247-4023
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