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NO 27714

IN THE

SUPREME COURT 

OF THE

STATE OF COLORADO

A-B CATTLE COMPANY» et al i )
)
)

Plaintiffs. ) REPLY BRIEF
) BY THE

v. ) STATE OF COLORADO
)

THE UNITED STATES OF AMERICA. )
)

Defendant. )

C E R T I F I C A T I O N  OF QUESTION 
TO THE C O L O R A D O  SUPREME COURT 

FROM THE UNITED STATES COURT OF CLAIMS
REHEA RING

The State of Colorad o appears in this case as a friend 

of the court. The State is conce rned about the impact of 

the court's opinion on water resource development in the 

state and the state's water qu ality laws.

The plaint iff s have filed a voluminous sixty-four 

page answer brief. The State finds itself in agreement 

with part of what the plain ti ffs say in their brief. The 

State agrees that a water right is a usufructuary right and 

that the me asure of an a ppropriator's vested right is the 

use to which his water right is actually being put. The 

Col orado Constit ut ion  does not make silt a property interest 

which is appropr ia ted  by a water user. Therefore, if the 

pl ai ntiffs have a cause of action for reduction in the silt 

conte nt  of water by a junior a p p r o p r i a t o r . it is because 

the common law or the statutes of Colorado provide an action



for interf e r e n c e  with the use to which the water right is 

being put akin to the right of lateral support enjoyed by a 

real p r o p e r t y  owner. But to argue that because that has 

been an i n terference with the use made of a water right* 

there has been a taki ng  of the water right begs the question. 

Wh il e it may be true as a general principle that material 

in terferences with the use of a water right are actionable* 

the qu estion befo re  the court is whether in this particular 

case the in terference is act ionable under the common law or 

statutes of Col orado.

Only a Drief section of the plaintiffs* answer brief 

s p e c i f i c a l l y  addres se s itself to the issues raised by the 

State* but those issues are squarely joined and clearly pre­

sent ed  to the court for c onsideration. The State and other 

amici argued that foot not e 4 of the court's opinion was 

inconsi st ent  with the cou rt 's holding. State of Colorado's 

amicu s Drief (Colo.) at 5— 9; City of Trinidad's amicus brief 

(Trin.) at 6-10. In footnote 4 the court recognized that 

the pri nci pl e of max im um uti lization protects junior 

a p p r o p r i a t o r s  from liability for injuries which are caused 

solely as a result of the change in velocity of the stream 

due to the a p p r o p r i a t i o n •

Junior a p p ropriators reduce the water 
velocity and cause the silt concen­
tration to decrease. Return flow* how­
ever* may increase the degree of silt 
co nce ntration*  Regard less of whether 
junior app ro priations cause a net 
increase or decrease  in silt c oncen­
tration* senior appr opriators cannot 
su ccessfully allege injury in such a 
situation* since to do so would entail 
violation of the principle of maximum 
utiliz ati on  of our scarce water resources.

Within the same footnote* however* the court said:

Senior appr opr ia to rs are* however* 
entitled to that silt concentration 
which natura ll y results from the free 
flow of the natural stream in the q u a n ­
tity of their decrees.

The State pointed out that these statements cannot be
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reconciled» (Colo* at 7-8)* as did the City of Trinidad

(Trin. at 8). If dir ect flow  junio r a p p r o p r i a t o r s  are p r o ­

tected from li ability b e c a u s e  of r e d u c t i o n s  in the velocity 

of the stre am  which cause a d e c r e a s e  in the silt content of 

the stream» then there is no p r i n c i p l e d  way to distinguish 

between direct flow junior a p p r o p r i a t o r s  and reservoir stor­

age junior a p p r o p r i a t o r s  (Colo. 7-8).

Pl ain tiffs impli ci tly  admit the force of this argument

because they argue that the court did not mean what it appeared

to say in footnote 4» but only that

There may be a net r e d u c t i o n  in quan­
tity and a cha nge in q u a l i t y  of the 
streams waters .... (but) ... The law 
does not (create l i a b i l i t y  for) any 
and every injury im aginable. To be 
ob je ctionable» the c h a n g e  must cause 
an injury that is " m a t e r i a l "  or "sub­
stantial" in nature.

Plaintiffs' answer brief (P.) at 24-5. Here the plaintiffs 

squarely join issue with the State. The State does not 

be lieve that only ¿£_miQi!IliS. reduct i o n s  in the silt content 

which are the result of a decre a s e  in the velocity of the 

stream caused by a junior a p p r o p r i a t o r  are protected by the 

princi pl e of max im um u t ilization. Nor does the State believe 

that that is what the court intended to say in footnote 4.

Such has never been the law in Colorad o. As the City of 

Tri ni da d correctly points out» such a ruling would emasculate 

section 6 of article XVI of the Color a d o  Constitution which 

states in part: "The right to divert the unappropriated 

water of any natural stream to beneficial use shall never 

be den ie d. " Every upstrea m diver s i o n  or impoundment will 

result in an alteration of the silt content due to the decrease 

in the velocity of the stream. Carried to an extreme» an 

approp r i a t o r  located in the lower reaches of a stream with 

a very early appr opr ia tio n date could put a call on the 

river for the receipt of its natural silt concentration 

which would have the practical effect of halting all upstream
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use and c o m m a n d i n g  the e ntire stream flow to satisfy his 

a p p r o p r i a t i o n  (Trin. at 6-7).

The State would also point out that such a decision 

would mean that an approp r i a t o r  who effe ctuates a transmountain 

dive rs io n wh ich increases the salt concen t r a t i o n  in the 

Colora do River by remov in g relatively clean water which has 

a di lution e f fect further d o w n s t r e a m  could be liable for dam­

ages to d o w n s t r e a m  senior a p p r o p r i a t o r s . The same would be 

true on the e a s t e r n  slope if the dilution effect of clean 

water from the w e s tern slope mater i a l l y  affects the silt con­

tent of the stream. The State believes  that the principle 

of m a x i m u m  util iza ti on»  which is rooted in the Colorado C o n ­

stitution» section 6» art ic le XVI» cannot be limited to de 

Ei Oi SUS effects» but prot ect s all effects which result solely 

because of further a p p r o p r i a t i o n  of u n a p p ropriated water.

Having emb ra ce d the principle of maximum util ization as the 

public policy of this state which can outwei gh some injury 

to senior a p p r o p r i a t o r s » this court cannot in a reasoned» 

principled way dis tinguish between direct flow appropriators 

and reservoir storage app ro priators.

Finally» there is another impact of the court's deci­

sion that the State would like to court to consider. While 

in this case Bessemer claims natural ly silty water» the 

co urt's rationale is based on the condit ions at the time of 

a p p r opriation on which the a p p ropriator relied in making 

his investment« If every material impact on the quality of 

water which affects its use is actionable» the State can 

forsee that a future claimant will demand damages for the 

removal of some pollutant added to the stream which was 

present at the time of his appropr iation and which is bene­

ficial to his use. Such liability would seriously interfere 

with the goal of the State to el iminate discharges of pollutants 

into state waters. The State requests the court to confirm 

that the Constitu ti on limits an a p p r o p r i a t o r 's right to
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rely on c o n d i t i o n s  exi sting at the time of approp r i a t i o n  to 

th os e c o n d i t i o n s  which  are part of the quality of the natural 

stream» and that even if an appropr iator  benefits  from a 

pollut a n t »  he has no protec te d interest if that pollutant 

is r e m o v e d  at the d i r e c t i o n  of the state's water quality 

1 aws •

kQtiLLUSIQN

Tne State request s that the court» on reconsideration» 

answer the c e r t i f i e d  ques tio n in the negative.

FOR THE ATTORNEY GENERAL

DAVID W. ROBBINS» 6112
Deputy Attorney General

DENNIS M. MONTGOMERY» 42A
Assistant Attorney General 
Natural Resources Section

MARCIA M. HUGHES» 7672 
Assis tant Attorney General 
Natural Resources Section

Attorneys for Amicus Curiae

1525 Sherman Street» 3d Floor 
Denver» Colorado  80203 
Telephone: 839-3611
AG File No. CNR/27714/4DS
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Th is is to c e r t i f y  that I have duly served the within 

REPLY BRIEF upon all parties herein by deposi ting copies of 

same in the U n i t e d  States mail» postage prepaid» at Denver» 

C o l o r a d o  this jLllsL. day of October» 1978» addre ssed as fol- 

1 ows :

Mr. Ch arles J. Beise
F a i r f i e l d  e w o o d s
1536 Fi rst  National Bank Build ing 
Denver» C o l o r a d o  80293

M r • Leo S • A l tman 
PRESTON» A LTMAN E PARLAP I A N O  
54 2-550 T h a tcher Bui lding 
Pueblo» C o l o r a d o  81002

Mr. John M. Di ck son
SAUNDERS» DICKSON, SNYDER E ROSS, P.C. 
802 Capitol Life Center 
Denver, C o l o r a d o  80203

Mr. Ralph 0. Canada y 
Offic e of the Solici to r 
Denver Reg i on 
P. 0. Box 25007 
Denver Federal Center 
Denver, C o l o r a d o  80225

Mr. Hank Meshorer, Esq.
General L i t i g a t i o n  Section 
Land and Natural Res ources Division 
D e p a r t m e n t  of Justice 
Denver, C o l orado 80225

D. Monte Pascoe, Esq.
IRELAND, ST APLETON E PRYOR, P.C.
1700 3roadway
Denver, C o l orado 81601

Frank E. Maynes, Esq.
MAYNES, BR ADFORD E DUNCAN
P. 0. Box 3420
Durango, Col ora do 80301

Ke nn eth Balcomb, Esq.
DELANEY E BALCOMB 
P. 0. Drawer 790
Gle nw oo d Springs, Color ad o 81601
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