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withdrawal from aggressive oversight of agency lawmaking under the
Chevron doctrine. With this backdrop in mind, this Part will conclude
by examining the calls for increased judicial scrutiny of agency-made
federal law, arguing that courts should refuse to undermine the cur-
rent structure of the administrative state as defined by Chevron.

A. The Uses and Abuses of Federal Common Law

In the earlier post-Erie era, federal courts created common law
regularly in a number of situations: where they discerned a “uniquely
federal interest,”6! where a statute conferred federal jurisdiction that
the courts interpreted as calling for the creation of substantive federal
law,%2 or where Congress delegated the task to the federal courts by
enacting a broad statutory concept.63

This Section will examine the later decline of federal common
lawmaking in three spheres: the reluctance to establish unitary
spheres of federal common law, the incorporation of state decisional
law as a substitute for creating federal common law, and the increased
skepticism about implying rights of action into federal statutes.

1. Federal Unitary Regimes

The development of federal common law for unitary federal re-
gimes, ranging from the Sherman Antitrust Act,5* to the Labor Man-
agement Relations ActS to maritime law, often rests on the
assumption that such uniformity is necessary to effectuate the relevant

61 The Court has explained that such instances include cases involving (1) the obliga-
tions to, and rights of, the United States under its contracts; (2) the liability of federal
officers for official acts; (3) civil liabilities arising out of federal procurement contracts
relating to national defense; and (4) the distribution of powers in our federal system. See
Boyle v. United Techs. Corp., 487 U.S. 500, 504-08 (1988); Texas Indus. v. Radcliff Materi-
als, Inc., 451 U.S. 630, 640-41 (1980).

62 Textile Workers v. Lincoln Mills of Ala., 353 U.S. 448, 456 (1957).

63 The Sherman Antitrust Act’s restrictions on the “restraint of trade™ provide a case in
point. See 15 U.S.C. § 1 (1994); Nat’l Soc'y of Prof’l Eng'rs v. United States, 435 U.S. 679,
688 (1978) (describing common law process called for by Sherman Act). In Lincoln Mills,
the Supreme Court explained how federally created rules would be developed from a stat-
utory directive that provides only minimal guidance

by looking at the policy of the legislation and fashioning a remedy that will
effectuate that policy. The range of judicial inventiveness will be determined
by the nature of the problem. Federal interpretation of the federal law will
govern, not state law. But state law, if compatible with the purpose of § 301,
may be resorted to in order to find the rule that will best effectuate the federal
policy. Any state law applied, however, will be absorbed as federal law and
will not be an independent source of private rights.
Lincoln Mills, 353 U.S. at 456-57 (citations omitted).
64 15 U.S.C. §8 1-7 (1994).
65 29 U.S.C. §§ 141-187 (1994 & Supp. V. 2000)
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substantive federal policies in each area. In fact, however, courts and
commentators have begun to recognize that the aspiration for uni-
formity—both before Erie and after it—often rests on flawed assump-
tions.®¢ By focusing on achieving uniform legal rules, courts often
overlook the potential value of diversity and fail to examine ade-
quately the policies advanced by the federal statute.®’” Consequently,
federal judge-made law and its attendant aspiration to develop a uni-
form regime impose institutional costs on the lawmaking system by
displacing other actors and undermining the benefits of experimenta-
tion by state agencies, state courts, and other bodies.%8

In recent years, courts have moved away from a reflexive com-
mitment to uniformity as a justification for federal common law.? In
particular, recent Supreme Court jurisprudence has rejected the no-
tion that the mere mention of the importance of a uniform federal
rule can justify the displacement of state law and the development of

66 See William R. Casto, The Erie Doctrine and the Structure of Constitutional Revolu-
tions, 62 Tul. L. Rev. 907, 947 (1988) (“Once uniformity was recognized as unattainable,
the last obstacle to overturning Swift was removed.”); John F. Duffy, Administrative Com-
mon Law in Judicial Review, 77 Tex. L. Rev. 113, 137 (1998) (stating that post-Erie federal
common law rested on belief in national uniformity and virtues of judicial lawmaking).

67 See, e.g., Atchison, Topeka & Santa Fe Ry. v. Brown & Bryant, 159 F.3d 358, 363
(9th Cir. 1998) (noting, in context of developing rule for CERCLA successor liability, that
uniformity rationale is often invoked, but “there has been no real explanation of the need
for uniformity” and that almost all state rules are in accord on this issue).

68 Cf. Ruth Bader Ginsburg, Speaking in a Judicial Voice, 67 N.Y.U. L. Rev. 1185,
1198-209 (1992) (explaining how decision in Roe v. Wade, 410 U.S. 113 (1973), by displac-
ing other actors in policy development process, had unintentional consequence of under-
mining efforts to develop better justifications for, and rules governing, abortion). In
addition, there may well be a harmful “one way ratchet in the federal system—once a
federal issue, always a federal issue.” Butler & Macey, supra note 41, at 24. This point
may be better understood as a tendency, not a rule. See Curtis A. Bradley, A New Ameri-
can Foreign Affairs Law?, 70 U. Colo. L. Rev. 1089, 1097-100 (1999) (noting emergence of
local and state involvement in foreign affairs).

69 Compare Clearfield Trust Co. v. United States, 318 U.S. 363, 367 (1943) (holding,
without examining policies or purposes of legislation in any depth, that in transactions
involving commercial paper drawn from federal government, “[t}he desirability of a uni-
form rule is plain” and that relying on state law is “singularly inappropriate”), with United
States v. Yazell, 382 U.S. 341, 354-58 (1966) (rejecting, in similar context involving com-
mercial debts owed to Small Business Administration, argument that underlying statute
justified development of uniform federal rule). This trend away from an emphasis on uni-
formity has become widespread. See Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 65 (1987)
(explaining that complete preemption is rare exception); Burks v. Lasker, 441 U.S. 471, 479
n.6 (1979) (explaining, in context of regulations governing investment companies and ad-
visers, that concern is meeting certain federal standards rather than uniformity); Catherine
L. Fisk, The Last Article About the Language of ERISA Preemption?—A Case Study of
the Failure of Textualism, 33 Harv. J. on Legis. 35, 95 (1996) (arguing for “pragmatic ap-
proach” to interpreting preemption provision rather than reliance on uniformity as produc-
ing regulatory efficiency).

Imaged with the Permission of N.Y.U. Law Review



December 2001] COOPERATIVE FEDERALISM AND THE TELECOM ACT 1707

federal common law.70 Notably, in United States v. Kimbell Foods,”
to replace what it saw as insufficient “generalized pleas for uniform-
ity” or “considerations of administrative convenience,” the Supreme
Court instituted a three-part test to determine whether federal statu-
tory policies called for a federal common law rule.”? More generally,
recent cases such as O’Melveny & Myers v. FDIC have sought to rein
in “the runaway tendencies of ‘federal common law’ untethered to a
genuinely identifiable (as opposed to judicially constructed) federal
policy.”?3

The Supreme Court’s most recent venture in an ambitious devel-
opment of a unitary federal regime, implementing the ERISA, high-
lights the hazards of engaging in federal common Jawmaking for the
sake of uniformity.” The Court’s basis for intervening was the ER-
ISA’s broad mandate to preempt any state rules that “relate to” the
administration of employee benefit plans,’ and a statement by one of
the ERISA’s congressional sponsors that was interpreted as inviting
such judicial involvement.’¢ After a quarter-century of judicial devel-
opment of this common law regime, however, *“[t]housands of opin-

70 See Merrill, supra note 7, at 43 n.188 (“[T]he Court has tended to fashion a federal
rule only when a uniform rule is considered necessary . . ..").

71 440 U.S. 715 (1979).

72 Id. at 728-30, 33. Kimbell Foods’s test evaluated (1) whether there is a need for a
uniform body of law; (2) whether the application of state law would frustrate specific
objectives of a congressional program; and (3) whether the application of the federal rule
would disrupt relationships based on state law. Id. Subsequent cases also have stressed
that “[t]o invoke the concept of ‘uniformity’ . . . is not to prove its need.” Atherton v.
FDIC, 519 U.S. 213, 220 (1997); see O’Melveny & Myers v. FDIC, 512 U.S. 79, 88 (1994)
(noting that case for uniformity is often overblown); cf. Merrell Dow Pharms. v.
Thompson, 478 U.S. 804, 815-16 (1986) (rejecting “powerful federal interest in seeing that
the federal statute is given uniform interpretations™ as justification for providing federal
jurisdiction to adjudicate state-created cause of action involving matters of federal law).

73 512 U.S. at 89; see also Ins. Co. of N. Am. v. Fed. Express Co., 189 F.3d 914, 924-25
(0th Cir. 1999) (Fletcher, W., J., concurring) (examining statutory purpose and legislative
intent with care in order to justify existence of federal common law in context of limited
liability provisions of air carrier contracts).

74 Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S. 1, 24 n.26 (1983)
(embarking on ERISA federal common law venture); see also Pilot Life Ins. Co. v.
Dedeaux, 481 U.S. 41, 56 (1987) (stating that Congress “intended that a body of Federal
substantive law will be developed by the courts to deal with issues involving rights and
obligations under private welfare and pension plans™).

75 29 U.S.C. § 1144(a) (1994) (superseding “any and all State laws insofar as they may
now or hereafter relate to any employee benefit plan”).

76 120 Cong. Rec. $29,942 (daily ed. Aug. 22, 1974) (statement of Sen. Javits) (cited in
Franchise Tax Bd., 465 U.S. at 24 n.26) (“[A] body of Federal substantive law will be devel-
oped by the courts to deal with issues involving rights and obligations under private wel-
fare and pension plans.”); see also Jeffrey A. Brauch, The Federal Common Law of
ERISA, 21 Harv. JL. & Pub. Pol’y 541, 550 (1998) (“The Javits statement has become the
single most important, and undoubtedly most cited, source for the asserted authority to
create federal common law under ERISA.”).
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ions have mouthed platitudes about the broad remedial purpose
behind the ERISA, but the implementation of that purpose, if that
purpose was ever really intended by Congress (a matter of legitimate
debate), is in shambles.””” In the face of such withering criticism,”
the Supreme Court recently has cautioned against developing judge-
made rules to supplement those provided for in the ERISA’s statutory
regime.”®

Despite the shift away from the uniformity rationale, it continues
to garner adherents, even when its recitation seems closer to incanta-
tion than sound analysis.8? Thus, there is a danger that federal courts
unfamiliar with the cooperative federalism regulatory model will lean
towards a preemption approach, rejecting local choices as inconsistent
with the longstanding rhetorical commitment to preserving the uni-
formity of federal law.8!

The classic objection to the promotion of diversity in a federal
regulatory program argues that a uniform federal rule is easier to

77 William M. Acker, Jr., Can the Courts Rescue ERISA?, 29 Cumb. L. Rev. 285, 286
(1998-1999) (“I have now arrived at the conclusion that ERISA cannot be rescued and
made workable by the courts.”).

78 This criticism goes beyond the substance of the judge-made law under ERISA to the
suggestion that “[t]he accepted understanding—that Congress specifically delegated broad
common-law powers to federal courts to create new rights and obligations—is simply not
true.” Brauch, supra note 76, at 557.

79 Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 447 (1999) (warning that ERISA is “a
‘comprehensive and reticulated statute’” (quoting Nachman Corp. v. Pension Benefit
Guar. Corp., 446 U.S. 359, 361 (1980)) that “is ‘enormously complex and detailed’” (quot-
ing Mertens v. Hewitt Assocs., 508 U.S. 248, 262 (1993))); see also Pegram v. Herdrich, 530
U.S. 211, 214, 221-22 (2000) (declining to recognize right to sue health-maintenance organi-
zations under ERISA, and pointing to limits of judicial competence in health-care policy as
reason to defer to other branches).

80 Judge Coffey’s opinion in the Seventh Circuit’s debate over the proper standard in
employer liability for sexual harassment reflects just this sort of resort to the argument that
uniformity in federal law should be pursued for its own sake, on the ground that it will
make life easier for multistate employers:

[Flederal common law rules governing employer liability serve the basic ‘pol-

icy or interest’ of uniformity. Interposing the statutes and decisional law of the

fifty states, as proposed by Judge Easterbrook and Wood, would make a crazy-

quilt of the law and thus grievously undermine our interest in fostering uni-

formity. Such an approach would make it most difficult, if not impossible, for

an employer with plants in more than one state to comply with federal law,

obviously necessitating that employers retain knowledgeable local counsel in

several states, or even all of them.
Jansen v. Packaging Corp. of Am., 123 F.3d 490, 523-24 (7th Cir. 1997) (en banc) (Coffey,
J., concurring in part and dissenting in part). But see Paul Wolfson, Preemption and Fed-
eralism: The Missing Link, 16 Hastings Const. L.Q. 69, 107 (1988) (decrying use of “uni-
formity,” “efficiency,” “predictability,” and “simplicity” as “euphemisms for complete
disablement of state authority™).

81 See Weiser, supra note 21, at 7.
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comply with and more efficient for interstate businesses.f2 This objec-
tion, however, is often overstated. Some have justified the broad pre-
emptive scope of the ERISA, for example, on the ground “that ‘[i]f
we have each state doing its own thing, we are going to have an un-
workable maze’ for those employers that operate in several states.”s
As a result, some parties are denied any remedy under the ERISA,
even where states might choose to supplement its minimum require-
ments.8* At the same time, nationwide employers still need to navi-
gate the maze of fifty different regimes of employment law and tort
law anyway.85

To be sure, proponents of cooperative federalism recognize that
uniformity sometimes can be one important consideration.®¢ Regimes

82 The uniformity argument sometimes takes on a formalist cast, concluding either that
federal law must be uniform and administered by federal agents or that state agencies (as
opposed to state courts) cannot be trusted. For my response to these points, see generally
Weiser, supra note 21; see also Weiser, supra note 12, at 673-93 (discussing role of state
agencies in implementing cooperative federalism).
8 Angelo A. Stio ITI, State Government: The Laboratory for National Health Care
Reform, 19 Seton Hall Legis. J. 322, 338 n.57 (1994) (quoting statement of corporate bene-
fits manager quoted in Kenneth M. Coughlin, While Congress Debates, the States Legis-
late, Bus. & Health, Mid-Sept. 1992, at 24, 26).
8 See, e.g., Bast v. Prudential Ins. Co., 150 F.3d 1003, 1011 (9th Cir. 1998) (noting
tragic circumstances of case, but holding that ERISA preempts state law and provides no
remedy).
85 Given the pervasive diversity of legal rules across the several states, it is worth asking
whether businesses pressing for a uniform federal rule truly need a single rule—or even
necessarily will receive one under federal law—or are more focused on the value of secur-
ing a favorable rule. See Alison Grey Anderson, The Meaning of Federalism: Interpret-
ing the Securities Exchange Act of 1934, 70 Va. L. Rev. 813, 846 (1984) (*Questions about
federalism in the corporate and securities area also appear primarily to involve the ques-
tion of which interests a given outcome will further, whether state or federal.™); David P.
Currie, Motor Vehicle Air Pollution: State Authority and Federal Pre-emption, 638 Mich.
L. Rev. 1083, 1085 (1970) (noting how threat of environmental legislation on local level
spurred industry to support federal legislation); Jonathan R. Macey, Federal Deference to
Local Regulators and the Economic Theory of Regulation: Toward a Public-Choice Ex-
planation of Federalism, 76 Va. L. Rev. 265, 271-73 (1990) (arguing that changing single
federal law involves lower transaction cost, while without federal change, specter of pre-
emption remains). As one commentator put it:
How, for example, did bipartisan support for federal motor-vehicle safety and
emissions control coalesce? The automobile industry lobbied to preempt the
states from setting disparate standards, some of which might be overly militant.
Better to have one 500-pound gorilla in charge of regulating the industry, its
lobbyists reckoned, than to deal with 50 monkeys on steroids.

Pietro S. Nivola, Does Federalism Have a Future?, Pub. Int., Winter 2001, at 44, 55.

8 For an example of a set of criteria justifying a uniform federal regime, see generally
Jerry L. Mashaw & Susan Rose-Ackerman, Federalism and Regulation, in The Reagan
Regulatory Strategy 111 (George C. Eads & Michael Fix eds., 1984); sce also Susan Rose-
Ackerman, Rethinking the Progressive Agenda: The Reform of the American Regulatory
State 159-73 (1992). Mashaw and Rose-Ackerman offer thoughtful criteria for when and
why uniform federal administration may be appropriate, with the notable exception that
they conclude that state agencies are more vulnerable than federal ones to regulatory cap-
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should impose national rules where doing so gives rise to substantial
efficiencies,?” protects important equity concerns,®® guards against
substantial interstate spillovers,® or prevents a “race to the bottom”
between states.”° Along the lines of Erie’s concern with forum-shop-
ping, uniform national rules also are important where parties are not
rooted in a particular state and thus cannot plan based on the deci-
sions of a state regulatory body or court system.®! Thus, where a na-

ture. As an initial matter, I am not prepared to join this conclusion, particularly because
the costs of federal capture are greater, as it affects all fifty states. But, more fundamen-
tally, many cooperative federalism programs address this concern by instituting a variety of
measures, including minimum federal standards that would prevent some of the most per-
nicious effects of capture. Weiser, supra note 21, at 36-37.

87 Such efficiencies could inhere in compliance with certain requirements in exceptional
cases. See, e.g., Electronic Signatures in Global and National Commerce Act, 15 U.S.C.A.
§§ 7001-7031 (West Supp. 2000); S. Rep. No. 106-131, at 5 (1999) (stating that purpose of
electronic-signature bill is to assure “a consistent national baseline for electronic com-
merce”). Similarly, such efficiencies might be found in centralized administration of set-
ting (and possibly enforcing) standards for which substantial economies of scale exist. See
Kirsten H. Engel, State Environmental Standard-Setting: Is There a “Race” and Is It “to
the Bottom”?, 48 Hastings L.J. 271, 277-80 (1997) (arguing that federal minimum standards
should be retained and federal-state cooperation promoted in environmental standard-set-
ting in order to maximize efficiency).

88 Paul E. Peterson, City Limits 82-83 (1981) (supporting federal involvement in redis-
tributive programs to improve equity).

89 Significantly, spillovers can be positive or negative. Negative spillovers include envi-
ronmental pollution that can cross state lines and thus will not be addressed adequately by
the state in which the polluter is located. Conversely, a positive spillover would be clean
air that leaves the state and thus would not be provided in adequate quantities. Another
positive spillover would be support for research and development that could be trans-
ported to other states, reducing the results of such support on a state level. For a good
explanation of both positive and negative spillovers, see Inman & Rubinfeld, supra note
23, at 1244, noting that when interjurisdictional spillovers or externalities are implicated,
“state and local governments underprovide regulations with valuable, positive spillovers
(for example, air quality control) and overprovide regulations with harmful, negative spil-
lovers (for example, anticompetitive business regulations),” removing guarantee of effi-
ciency from economic competition. See also Richard J. Pierce, Jr., Regulation,
Deregulation, Federalism, and Administrative Law: Agency Power to Preempt State Reg-
ulation, 46 U. Pitt. L. Rev. 607, 670 (1985) (“It is in the national interest to permit each
state to adopt its own regulatory policy to the extent that such state decisions affect only,
or predominantly, the interests of state residents. States should not be permitted, however,
to make regulatory decisions that create substantial interstate spillovers.”).

90 See, e.g., Lucian Arye Bebchuk, Federalism and the Corporation: The Desirable
Limits on State Competition in Corporate Law, 105 Harv. L. Rev. 1435, 1440 (1992) (as-
serting that certain areas of corporate law produce “race for the bottom” between states
and would benefit from uniform federal rules). But see Richard L. Revesz, Rehabilitating
Interstate Competition: Rethinking the “Race-to-the-Bottom” Rationale for Federal En-
vironmental Regulation, 67 N.Y.U. L. Rev. 1210, 1212 (1992) (noting that, although inter-
state externalities may justify certain environmental regulations, “competition can
[generally] be expected to produce an efficient allocation of industrial activity among the
states™).

91 Congress deemed this consideration, along with the importance of specially trained
judges, sufficient grounds to make a special exception in the patent law by establishing a
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tional market truly exists—say, in the validity of online signatures—
the presence of state regulation that differs substantially from federal
requirements could stifle the growth of the regulated industry.?2

In most areas of regulation, however, the justifications for uni-
formity suggest the value of a federally acceptable range of reasona-
bleness, not a mandatory pinpointed policy that would sacrifice the
advantages of cooperative federalism’s flexibility. Thus, federal courts
should treat pleas for a rule of federal common law to advance the
interests of uniformity with care and skepticism, doing so only where
the requested effort relates closely to a clearly articulated statutory or
constitutional policy.?3

2. Federal Incorporation of State Law

When federal courts stressed the importance of uniformity under
federal law, resort to state law threatened to destroy the integrity of
the federal statutory regime. But, as they increasingly recognized that
a range of acceptable alternatives would serve the goals of most fed-
eral schemes, federal courts often opted for diverse state rules to fill
gaps in federal statutes.%*

In part, the judicial preference for relying on existing state-law
rules respects the presumed congressional expectation that courts will
borrow from state law to address certain matters, like the appropriate
statute of limitations period.?> More fundamentally, where there is no
obvious federally created counterpart from which to borrow, judicial

single court of appeals for this area of law. See Rochelle Cooper Dreyfuss, The Federal
Circuit: A Case Study in Specialized Courts, 64 N.Y.U. L. Rev. 1, 7 (1989) (describing
incentives for forum-shopping—and opportunity to do so—under previous patent-law
regime).

92 See Nivola, supra note 85, at 51 (noting concern about uniformity in telecommunica-
tions and information technologies); supra note 87 (citing electronic-signature bill as exam-
ple of area where uniformity is needed).

93 See O’Melveny & Myers v. FDIC, 512 U.S. 79, 87 (1994) (finding occasions when
federal common law is justified are “few and restricted” (internal quotation marks omit-
ted)); id. at 88 (emphasizing that FDIC “identified no significant conflict with an identifi-
able federal policy or interest”).

94 See, e.g., Yamaha Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199, 209-11, 210 n.8
(1996) (leaving in place state remedies to supplement federal maritime law); N. Star Steel
Co. v. Thomas, 515 U.S. 29, 36 (1995) (noting that both ends of spectrum of state-law rules
cohere with federal policy governing resolution of labor disputes).

95 See Wilson v. Garcia, 471 U.S. 261, 266-67 (1985) (“When Congress has not estab-
lished a time limitation for a federal cause of action, the settled practice has been to adopt
a local time limitation as federal law if it is not inconsistent with federal law or policy to do
s0.”); see also N. Star Steel, 515 U.S. at 34 (noting that federal legislation has repeatedly
adopted statutes of limitations from state statutes that were not inconsistent with national
policies); Reed v. United Transp. Union, 488 U.S. 319, 323-24 (1989) (stating that Con-
gress’s failure to supply express statute of limitations suggests congressional intent that
state law be used).
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invention of a rule would take the courts into an area of unguided
policymaking;®¢ by contrast, the courts often can simply apply an al-
ready developed state rule.9”

Before incorporating a state rule, however, federal courts must
examine the federal regime’s policy vigilantly to ensure that a state
rule does not undermine it.® To that end, the Supreme Court has
rejected the argument that state law is the only source for federal
rules such as statutes of limitations.®® “[E]ven assuming in general
terms the appropriateness of ‘borrowing’ state law, specific aberrant
or hostile state rules do not provide appropriate standards for federal
law.”100 Tn some situations, following rules like statutes of limitations
from different states would disrupt the regulatory program and create

9 As expressed by Judge Posner, who is a critic of this borrowing from states:

[J]udges feel that they have to borrow an existing statute of limitations rather

than lay down a period of limitations as a matter of federal common law be-

cause it would be arbitrary to pick a term of years. They feel in other words

that enactment of a limitations period, because of its inescapable arbitrariness,

is a legislative rather than a judicial task.
Short v. Belleville Shoe Mfg., 908 F.2d 1385, 1394 (1990) (Posner, J., concurring), cert.
denied, 501 U.S. 1250 (1991). In another response to the lack of a discernible guide where
state statutes of limitations would frustrate the federal policy, Justice Scalia suggests apply-
ing no limitation period at all. Agency Holding Corp. v. Malley-Duff & Assocs., 483 U.S.
143, 170 (1987) (Scalia, J., concurring). Other commentators prefer relying on a federal
common law rule to ensure a uniform period. See generally Abner J. Mikva & James E.
Pfander, On the Meaning of Congressional Silence: Using Federal Common Law to Fill
the Gap in Congress’s Residual Statute of Limitations, 107 Yale L.J. 393 (1997).

97 See, e.g., United States v. Crown Equip. Corp., 86 F.3d 700, 707 (7th Cir. 1996) (ap-
plying well-developed state law in area because no “concrete reason” justified different
federal rule).

98 See Occidental Life Ins. Co. v. EEOC, 432 U.S. 355, 367 (1977) (“[1]t is the duty of
the federal courts to assure that the importation of state law will not frustrate or interfere
with the implementation of national policies.”).

9 DelCostello v. Int’l Bhd. of Teamsters, 462 U.S. 151, 161 (1983) (“[I]n some circum-
stances, however, state statute of limitations can be unsatisfactory vehicles for the enforce-
ment of federal law.”). DelCostello pointed to both presumed congressional intent and the
language of the Rules of Decision Act, 28 U.S.C. § 1652 (1994) (“The laws of the several
states, except where the Constitution or treaties of the United States or Act of Congress other-
wise require or provide, shall be regarded as rules of decision . . . .” (emphasis added)).
DelCostello, 462 U.S. at 158-59 & nn.12-13. But see id. at 173-74 (Stevens, J., dissenting)
(arguing for state law on Rules of Decision Act grounds); id. at 174 (O’Connor, J., dissent-
ing) (arguing for state law on congressional expectation grounds).

100 United States v. Little Lake Misere Land Co., 412 U.S. 580, 595-96 (1973). As to this
question, Professor Mishkin explained that
even where state law might be generally adopted on an issue, it would be possi-
ble to reject the rule of a particular state whose doctrine on the specific issue
was not entirely consistent with federal objectives, though this might mean that
state law was incorporated as to forty-six out of the forty-eight states but not
the remaining two.
Mishkin, supra note 5, at 806.
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considerable confusion.!®! In these cases, the rule is borrowed from
either an analogous federal rule or an established doctrine.102

Overall, however, federal courts may presume that state law sup-
plies the relevant rule. Examples of federal common law substituting
for available state law have become the carefully considered exception
rather than the mechanically applied rule, as the majority of cases pre-
sent no special warrant to employ a federally developed alternative to
state law.

3. Implied Rights of Action

In the same year that Judge Friendly celebrated the new federal
common law, the Supreme Court held, in J.I. Case Co. v. Borak,*3
that section 14(a) of the Securities Exchange Act!® provided an im-
plied right of action, despite the fact that this provision expressly con-
templated public—and not private—enforcement.!® In so doing, the
Court presumed that the scope of applicable remedies under a regula-
tory statute should be expanded through federal common lawmak-
ing.106 Just as it later reconsidered the justifications for creating

101 See Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350, 357 (1991)
(developing uniform federal rule to advance “federal interests in predictability and judicial
economy™); Ceres Partners v. Gel Assocs., 918 F.2d 349, 354 (2d Cir, 1990) (stating that
borrowing state law for statutes of limitations in federal Rule 10b-5 litigation would cause
considerable uncertainty); Short, 908 F.2d at 1389 (same).

102 Eg Agency Holding Corp. v. Malley-Duff & Assocs., 483 U.S. 143, 156 (19387) (ap-
plying statute of limitations from antitrust laws to RICO cases); see also DelCostello, 462
U.S. at 162 (noting that, as alternative to state rules, federal courts can look to “either
express limitation periods from related federal statutes, or such alternatives as laches™).
Pursuant to this basic approach, federal courts also endeavor to fashion federal common
law rules around policy decisions made in related statutory areas rather than simply “mak-
ing up” an appropriate rule. See McAllister v. Magnolia Petroleum Co., 357 U.S, 221, 224-
25 (1958) (applying federal statute to seaworthiness actions under general admiralty law
that are almost invariably brought in tandem with federal Jones Act claims). But cf.
Moragne v. States Marine Lines, 398 U.S. 375, 390-403 (1970) (creating federal remedy
where gap in statutory rights could be interpreted as denying any recovery under federal
law).

103 377 U.S. 426 (1964).

104 Securities Exchange Act of 1934, 15 U.S.C. § 78n(a) (1994).

105 Borak, 377 U.S. at 431-33.

106 Id. at 433. As the Second Circuit had opined earlier:

Although the Act does not expressly create any civil liability, we can see no

reason why the situation is not within the doctrine which, in the absence of

contrary implications, construes a criminal statute, enacted for the protection

of a specified class, as creating a civil right in members of the class, although

the only express sanctions are criminal.
Reitmeister v. Reitmeister, 162 F.2d 691, 694 (2d Cir. 1947). Of course, the move away
from state law to federally implied remedies departed from the initial reliance on state
remedies. See Ronald J. Greene, Hybrid State Law in the Federal Courts, 83 Harv. L.
Rev. 289, 298 (1969) (“The trend lately has been away from the creation of hybrid state law
remedies . . . and toward the development of that purer strain, the implied federal cause of
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federal common law, the Court also began to cut back on its willing-
ness to imply rights of action in federal statutes, announcing a four-
part test in Cort v. Ash1%7 that ended the presumption in favor of judi-
cially supplied rights of action.108

The Cort approach recognized that a comprehensive enforcement
scheme—like a comprehensive elaboration of statutory duties—
strongly suggests that Congress deliberately settled on the remedies
contained in the statute so that any judicially developed remedy
“might upset carefully considered legislative programs.”1%® Primarily,
this recognition appreciates that congressional inaction may some-
times be deliberate,!1? particularly as Congress drafts more complex
and comprehensive statutes.!!1 Secondarily, this recognition takes ac-
count of separation-of-powers concerns.!’? The connection between
the Court’s jurisprudence in cutting back on federal common law and

action.”). But cf. Moore v. Chesapeake & Ohio Ry., 291 U.S. 205, 214 (1934) (holding that
state law provides remedy for violations of Federal Safety Appliance Act).

107 422 U.S. 66 (1975).

108 1d. at 78. Although Corr set out four factors to evaluate whether courts should imply
a cause of action into federal statutes, the Court later emphasized that these factors essen-
tially are aids to statutory interpretation, and that the crucial inquiry is whether Congress
intended to provide for a cause of action. See Touche Ross & Co. v. Redington, 442 U.S.
560, 568 (1979).

109 N.W. Airlines, Inc. v. Transp. Workers Union, 451 U.S. 77, 97 (1981). The move
away from the presumption in favor of implied rights of action can also be viewed as an
effort to bring this area of statutory interpretation into line with the general principle of
“expressio unius est exclusio alterius”—to include one thing is to exclude others. See Bot-
any Worsted Mills v. United States, 278 U.S. 282, 288-89 (1929) (“When a statute limits a
thing to be done in a particular mode, it includes the negative of any other mode.”).

110 See Hans A. Linde, Due Process of Lawmaking, 55 Neb. L. Rev. 197, 233 (1976)
(“Contrary to the instrumentalist canon, the ineffectiveness of a law to achieve its goal may
be itself a policy, a policy shared by the act’s opponents and some of its supporters and may
be the price for permitting the law to reach enactment.”). As Judge Easterbrook put it:

Knowing that a law is remedial does not tell a court how far to go. Every
statute has a stopping point, beyond which, Congress concluded, the costs of
doing more are excessive—or beyond which the interest groups opposed to the
law were able to block further progress. A court must determine not only the
direction in which a law points but also how far to go in that direction.
Stomper v. Amalgamated Transit Union, Local 241, 27 F.3d 316, 320 (7th Cir. 1994).

111 See Merrill, Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 374 (1982)
(“Our approach to the task of determining whether Congress intended to authorize a pri-
vate right of action has changed significantly, much as the quality and quantity of federal
legislation has undergone significant change.”); id. at 408 (Powell, J., dissenting)
(“[M]odern federal regulatory statutes tend to be exceedingly complex. . . . Judicial crea-
tion of private rights of action is as likely to disrupt as to assist the functioning of the
regulatory schemes developed by Congress.”).

112 See, e.g., Brown, supra note 7, at 626 (“[IJmplication of a private right of action
under a federal statute a la Borak was a violation of the constitutional doctrine of separa-
tion of powers.”).
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in implying rights of action makes perfect sense,!!? as they function in
analogous ways.114

By focusing closely on legislative intent, modern jurisprudence
concerning implied rights of action places the courts in a role clearly
subsidiary to the legislature in evaluating the merits of creating rights
of action. In particular, courts stress that they must find persuasive
evidence to justify implying a right of action that the legislature did
not include expressly.1’5 Federal common law still can supply reme-
dies left out of a statutory scheme, provided that they cohere with the
statutory scheme and that “[c]ourts conform the implied remedies to
the rules Congress devised for the remedies it authorized
expressly . . . 7116

B. Federal Judicial Humility Redux:
The Emergence of the Chevron Doctrine

A second Erie-like transformation'!” in the federal courts” emerg-
ing conception of federal common law, albeit on a significantly smaller
scale, is the increasing tendency to leave lawmaking to administrative
agencies and Congress.!’8 The courts’ renewed reluctance to develop
common law stems from a solicitude not only for state authority in the
area—the federalism concern—but also for congressional authority—
the separation-of-powers concern.!1?

113 Some commentators have suggested that the rethinking of the implied right of action
jurisprudence actually spurred the decline in the new federal common law. Sce Duify,
supra note 66, at 120.

114 Compare Plucinski v. 1. A.M. Nat'l Pension Fund, 8§75 F.2d 1052 (3d Cir. 1989) (creat-
ing federal common-law rule under ERISA entitling employers to recover overpayments
into pension funds), with Award Serv., Inc. v. N. Cal. Retail Clerks Unions & Food Em-
ployers Joint Pension Trust Fund, 763 F.2d 1066 (9th Cir. 1985) (implying right of action
under statute to bring overpayment suit).

115 See Touche Ross & Co. v. Redington, 442 U.S. 560, 568-69 (1979) (noting that, in
cases where private rights of action have been applied, statute in question prohibited con-
duct or created rights in favor of private parties); Spicer v. Chicago Bd. of Options Exch.,
977 F2d 255, 258 (7th Cir. 1992) (“In sum, courts may not recognize an implied remedy
absent persuasive evidence that Congress intended to create one.”).

116 Stomper v. Amalgamated Transit Union, Local 241, 27 F.3d 316, 319 (7th Cir. 1994).

117 Lawrence Lessig has explained how a change in context can alter existing percep-
tions of acceptable practices and thus produce an “Erie-effect.” See Lawrence Lessig,
Erie-Effects of Volume 110: An Essay on Context in Interpretive Theory, 110 Harv. L.
Rev. 1785, 1795-1801 (1998); see also Casto, supra note 66, at 908 (describing Erie as para-
digm change in constitutional law).

118 See Cass R. Sunstein, Is Tobacco a Drug? Administrative Agencies as Common Law
Courts, 47 Duke L.J. 1013, 1056 (1998) (calling Chevron “the most important case about
legal interpretation in the last thirty years™); see also Lund, supra note 55, at §99-900
(describing modern transformation in federal common law).

119 Judge Friendly’s article responded primarily to the federalism concern. See Friendly,
supra note 5, at 405-22. Obviously, there is a connection between respect for congressional
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The Supreme Court responded to this second concern in Chevron
U.S.A. v. Natural Resources Defense Council 120 its pathbreaking deci-
sion outlining the role of administrative agencies in the modern state.
The Court acknowledged that “federal judges—who have no constitu-
ency—have a duty to respect legitimate policy choices made by those
who do.”121 A statute’s reliance on administrative agencies thus was
recognized as a “self-conscious repudiation of regulation through the
judiciary.”122

Chevron instructs federal courts to defer to regulatory agencies
who are charged with implementing a statute when they resolve am-
biguous statutory questions, fill in gaps left by the statute, and engage
in interstitial lawmaking.'2? Unlike regimes where the federal courts
assumed the role of “delegated lawmaking” in implementing com-
mon-law statutes like the Sherman Antitrust Act,'?¢ if an agency en-
joys residual authority to address the relevant issue, courts following
Chevron construe a gap in the statutory scheme as a “delegation of
authority to the agency to elucidate . . . the statute by regulation.”!25
This default rule “operates principally as a background rule of law
against which Congress can legislate.”26 When Congress establishes
regulatory regimes superintended by administrative agencies, courts

authority and state authority insofar as “the states, and their interests as such, are repre-
sented in the Congress but not in the federal courts.” Mishkin, supra note 57, at 1685.

120 467 U.S. 837 (1984).

121 Id. at 866.

122 Cass R. Sunstein, Law and Administration After Chevron, 90 Colum. L. Rev. 2071,
2079 (1990).

123 467 U.S. at 843-44. To be sure, the “Chevron doctrine” actually precedes Chevron,
as the courts had been employing variants of such an approach since the late 1960s. E.g.,
Morton v. Ruiz, 415 U.S. 199, 231 (1974) (holding that power to administer regulatory
program created by Congress includes ability to make rules to fill in any gap “left, implic-
itly or explicitly, by Congress”); Permian Basin Area Rate Cases, 390 U.S. 747, 780 (1968)
(“We are, in the absence of compelling evidence that such was Congress’ intention, unwill-
ing to prohibit administrative action imperative for the achievement of an agency’s ulti-
mate purposes.”).

124 See Merrill, supra note 7, at 42, 44 (stating that delegations to federal courts to en-
gage in common lawmaking can be express or implied and illustrating point by referring to
antitrust statutes).

125 Chevron, 467 U.S. at 843-44; see also United States v. Mead Corp., 121 S. Ct. 2164,
2171 (2001) (holding that administrative action “qualifies for Chevron deference when it
appears that Congress delegated authority to the agency generally to make rules carrying
the force of law”); Thomas W. Merrill & Kristin E. Hickman, Chevron’s Domain, 89 Geo.
L.J. 833, 837 (2001) (“Congress impliedly delegates the power to interpret only when it
grants the agency power to take action that binds the public with the force of law.”);
Sunstein, supra note 122, at 2075 (“Chevron defines a cluster of ideas about who is en-
trusted with interpreting ambiguous statutes and, less obviously, about what legal interpre-
tation actually is.”).

126 Antonin Scalia, Judicial Deference to Administrative Interpretations of Law, 1989
Duke L.J. 511, 517.
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will consider those agencies more competent to make what are essen-
tially policy judgments.’??” And in light of the increased workload of
the federal courts and the increased complexity of specialized regula-
tory regimes, limiting federal common lawmaking to areas where no
administrative agency can pick up the slack makes good sense.

The Chevron approach also recognizes that agencies will be able
to move more quickly than courts to experiment with different ap-
proaches and respond more ably to changing contexts. In the Chev-
ron case itself, for example, when the EPA altered its definition of a
“source” of pollution (from a smokestack to a plant-wide basis of
measurement), it reflected a change in technocratic thinking as well as
political judgment.1?® To be sure, common-law judges can, and do,
change their minds to update policy judgments, but there can be little
doubt that administrative agencies are more up to that task.2?

C. Agency Supremacy and Federal Common Lawmaking

Chevron routinely is celebrated as revolutionizing modern ad-
ministrative law,130 but its impact on the development of federal com-

127 See Chevron, 467 U.S. at 866 (“The responsibilities for assessing the wisdom of such
policy choices and resolving the struggle between competing views of the public interest
are not judicial ones. . . ."”); see also id. at 865 (stressing judges’ lack of expertise relative to
administrative agencies). Adoption of this approach recognizes that administrative agen-
cies would, within their sphere, play the role Judge Friendly previously envisaged for fed-
eral common law:

One of the beauties of the Lincoln Mills doctrine for our day and age is that it

permits overworked federal legislators, who must vote with one eye on the

clock and the other on the next election, so easily to transfer a part of their

load to federal judges, who have time for reflection and freedom from fear as

to tenure and are ready, even eager, to resume their historic law-making func-

tion—with Congress always able to set matters right if they go too far off the

desired beam.
Friendly, supra note 5, at 419 (referring to Textile Workers Union v. Lincoln Mills of Ala.,
353 U.S. 448 (1957)); see also Jacksonville Terminal Co. v. Fla. E. Coast Ry., 363 F.2d 216,
219 (5th Cir. 1966) (“Nor is there any difficulty from an absence of any formalized bedy of
federal law. With judicial inventiveness and resourcefulness the Federal Courts are quite
adequate for the task of fashioning an appropriate set of standards.” (citing Lincoln Mills,
353 U.S. at 456-57)).

128 See Chevron, 467 U.S. at 857-58 (discussing EPA’s change of thinking on measure-
ment); Sunstein, supra note 118, at 1062.

129 For an example of a long-overdue judicial change in policy under federal maritime
law, see Moragne v. States Marine Lines, 398 U.S. 375 (1970), which overruled The Harris-
burg, 119 U.S. 199 (1886). For a candid assessment of the limits on judges® ability to re-
spond quickly to changing circumstances, see Antonin Scalia, The Dectrine of Standing as
an Essential Element of the Separation of Powers, 17 Suffolk U, L. Rev. 851, 897 (1983), in
which he writes, “Yesterday’s herald is today’s bore—although we judges, in the seclusion
of our chambers, may not be au courant enough to realize it.”

130 See, e.g., Patricia M. Wald, Judicial Review in Midpassage: The Uneasy Partnership
Between Courts and Agencies Plays On, 32 Tulsa LJ. 221, 241 (1996) (*Chevron, in my
view, is as much of a landmark decision as exists in administrative law.”).
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