University of Colorado Law School

Colorado Law Scholarly Commons
Articles

Colorado Law Faculty Scholarship

1999

A Central Filing System for Financing Statements
Arthur H. Travers Jr.
University of Colorado Law School

John L. McCabe
Davis, Graham & Stubbs LLP

Follow this and additional works at: https://scholar.law.colorado.edu/faculty-articles
Part of the Commercial Law Commons, Consumer Protection Law Commons, Legislation Commons,
Secured Transactions Commons, and the State and Local Government Law Commons

Citation Information
Arthur H. Travers & John L. McCabe, A Central Filing System for Financing Statements, Colo. Law., Sept.
1999, at 5, available at http://scholar.law.colorado.edu/articles/620/.

Copyright Statement

Copyright protected. Use of materials from this collection beyond the exceptions provided for in the Fair Use and
Educational Use clauses of the U.S. Copyright Law may violate federal law. Permission to publish or reproduce is
required.
This Article is brought to you for free and open access by the Colorado Law Faculty Scholarship at Colorado Law
Scholarly Commons. It has been accepted for inclusion in Articles by an authorized administrator of Colorado Law
Scholarly Commons. For more information, please contact lauren.seney@colorado.edu.

+(,121/,1(
Citation: 28 Colo. Law. 5 1999
Provided by:
William A. Wise Law Library

Content downloaded/printed from HeinOnline
Mon Jun 5 15:56:41 2017
-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License
-- The search text of this PDF is generated from
uncorrected OCR text.
-- To obtain permission to use this article beyond the scope
of your HeinOnline license, please use:
Copyright Information

Article

A Central Filing System for
Financing Statements
ArthurH. Travers and John L. McCabe
Senate Bill ("S.B.") 65, which became effective, in part, July 1, 1999, and will be
fully effective January 1, 2000, essays a
complete overhaul of the Colorado system
for filing financing statements under Article 9 of the Uniform Commercial Code
("UCC")' and "effective financing statements" under the filing system2 established in response to the federal Food Security Act of 1985. 3Under this legislation,
all such statements will be filed in the
newly created office of the Central Filing
Officer unless a particular statement covers collateral so closely related to real estate that filing with
the real estate records
4
is appropriate.

er than might otherwise be the case. This
article attempts to explain the system
mandated by S.B. 65.

BACKGROUND
The Pre-CIS World
UCC Article 9 offered the enacting
states a choice of filing systems, ranging
from central filing for all financing statements covering collateral not related to
real estate to a dual system of both central and local filing. Colorado chose the
second of three alternative versions of
UCC § 9-401. Under that version, a secured party seeking to perfect a security
interest in personal property was directed
to file in one of three filing offices, the particular office depending on the nature of
the collateral:
1. Financing statements covering secu-

tures, timber, and minerals--were to
be filed in the office where a mortgage on the real estate would be
filed.
2. Financing statements covering property related to farming operationsfarm equipment, farm products, and
the like-and those covering consumer goods were to be filed in the
office of the county clerk of the county in which the debtor resided.
3. All other financing statementssuch as those covering inventory,
equipment, chattel paper, and certain
accounts receivable-were to be filed
with the Secretary of State.5
A person contemplating making a secured loan to a debtor could, by a search
of the records, ascertain whether the proposed collateral was already subject to a
security interest. In many cases, this required a search of only one office. For example, ff the person were interested in the

The new legislation looks backward to
the system that prevailed prior to the creation of the Central Indexing System
("CIS") in 1995, and forward to the latest
official uniform laws revision of Article 9,
approved in 1998 ('Revised Article 9"). Berity interests in personal property
fore the creation of the CIS, most financclosely related to real estate-fixing statements covering collateral not
closely related to real estate were filed
centrally-in the office of the Secretary of
State. The only exceptions were financing
statements covering consumer goods and
those covering collateral used in or produced by agricultural operations; these
statements were filed with the clerk and
recorder in the county of the debtors residence. In essence, the new legislation
transfers all of the responsibilities of the
Secretary of State's office and those of the
county clerks and recorders relating to financing statements (real-estate-related
statements aside) to a new office.
The legislation looks forward in the
sense that the Revised Article 9 prescribes
central filing of all such statements. The
Colorado legislature is expected to consider Revised Article 9 for adoption in the
next regular legislative session. Should it Arthur H. Travers, Boulder,is a Profes- John L. McCabe,Denver,is a partnerin
be adopted, the changes made by S.B. 65 sor of Law at the University of Colorado the firm of Davis, Graham & Stubbs
should make the transition much smooth- School of Law, (303)492-8436.
LLP,(303)892-7351.
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debtor's accounts receivable, it would be
necessary to look only in the records of the
Secretary of State (assuming they did not
arise out of farming operations or, under
certain circumstances, the sale of minerals at the wellhead or minehead).
The searcher would first check the index kept by the filing officer. If it did not
show any financing statements filed with
respect to that debtor, the person could
proceed, being reasonably confident that
it would have a security interest in the accounts that was prior to any other such
UCC interest. There remained only the
risk that a financing statement had been
filed, but that somehow it had not gotten
into the index properly.
Under Article 9, a financing statement
is deemed filed when it has been received
by the filing officer and the proper fee tendered, or the filing officer has accepted it
for filing.6 Such a statement could be effective against the searching party if, for
example, the filing officer made a mistake
in indexing it. If, on the other hand, the
problem resulted from errors by the secured party in completing the financing
statement, the statement would not be effective.
If the index showed that financing
statements had been filed with respect to
that debtor, it would be necessary for the
searcher to examine the financing statement itself (or a facsimile thereof) to determine whether the collateral covered
was the property in which he or she was
interested.

The Central Indexing
System
The legislation creating the Central Indexing System changed all this, except for
the rules relating to the proper place to
file a financing statement covering collateral closely related to real estate. Hereafter, in this article, such real-estate-related financing statements are treated only
to the extent that they affect the changes
that were made by the CIS legislation and
by S.B. 65.
The vision of the drafters of the CIS legislation was a filing system that availed itself of recent developments in computer
technology and that was convenient for
filers and searchers. It permitted a financing statement to be fied in any of the sixty-four filing offices in the state (the Secretary of State and each county clerk and
recorder), even in a location having no relationship to the parties or the secured
transaction.
1999 / VOL. 28, No. 9
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Thus, a Denver bank making a loan to were tardy in transmitting information,
a business located in Colorado Springs on or the information transmitted were errothe security of equipment physically lo- neous, a search of the Central Index uncated at the debtor's place of business der the debtor's name might well reveal
could file a financing statement in Ouray nothing, even though the Denver bank
that would be effective to perfect that se- had a perfected security interest in the
curity interest. A subsequent party inter- equipment and even though the local inested in any collateral had only to search dex would reveal it. The searching party
in the CIS Central Index under the name would not, as a practical matter,be able to
of the debtor.The Central Index would di- protect itself by a search of the index in
rect the searcher to the office in which the the Secretary of State's office or the local
financing statement had been filed and Colorado Springs office since the filing
any desired examination of the financing was in Ouray. Ouray is a location that
would not be intuitively obvious to a
statement could follow.
Likewise an "effective financing state- searcher, and a search of all sixty-four filment" filed pursuant to Article 9.5 could ing offices would not be practical.
Another difficulty related to the inabilibe fied at the same time, in the same location, and the agricultural financer ty of any single filing officer or the CIS to
would receive protection against buyers in give a useful certificate relating to the
the ordinary course of business of farm state of the records.9 The CIS could certify
products. The list of such statements also only what its records showed had been
would be accessible through the Central transmitted to it, and each filing officer
could certify as to the state of only his or
Index.
The CIS system was plagued with diffi- her own records.
culties from the beginning. In order for
Yet another problem was created by the
this system to work, it was necessary to limitations of the software used by CIS in
get information with respect to all out- indexing the financing statements that
standing financing statements into the limited the description of collateral to 250
database of the Central Index. To accom- characters per indexed item, a limit that
plish this, the legislation required that was often too constraining.
continuation statements relating to all
In summer 1998, a Report of the Legpre-July 1, 1996, financing statements islative Audit Committee concluded that
and "effective financing statements" be the Central Indexing System simply was
filed between July 1, 1996, and December not working. The Report concluded that:
31, 1997, regardless of the expiration date accurate information was not getting into
of the financing statement (a "Window Pe- the system; information received from the
riod Continuation Statement"). 7 This was Secretary of State and many local filing
necessary even if a routine continuation offices was often riddled with errors; and
statement had been filed just before July there were unacceptable delays before
1, 1996. Failure to fie such a Window Pe- filed financing statements were centrally
riod Continuation Statement would result indexed. The Report recommended that
in the financing statement becoming inef- the system be jettisoned in favor of a cenfective on January 1, 1998.8
tral filing system.
More importantly, the system imposed
on each of the filing officers the obligation
BILL 65
to transmit promptly to the Central Index SENATE
accurate information with respect to
every UCC filing received by that office Basic Structure of the New
other than real-estate-related filings. Central Filing System
S.B. 65 is an attempt to implement the
(Each filing office continued to maintain
Audit
Committee's recommendations. 10 It
If
even
one
its
own
office.)
own
index
in
its
filing officer failed in this responsibility, sets up a central office for the filing of all
the reliability of the system would be se- non-real-estate-related financing state1
riously compromised, because no searcher ments. ' Several agency candidates were
could rely on the absence of Central Index considered for the location of this central
entries for assurance that it could obtain office: the Department of Personnel, the
Secretary of State, and-the one ultimatea security interest prior to any other.
For example, suppose that our Colorado ly chosen-the Central Indexing System
Springs debtor attempted to get a second Board (or, more precisely, the designee of
secured loan using the equipment covered such Board). Under the bill, the Central
by the Denver bank's security interest as Indexing System is renamed the Central
collateral. If the filing officer in Ouray Information System to reflect that its re-
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sponsibilities will no longer be limited to
the maintenance of a central index for
items filed elsewhere.
The composition of the Board will
change slightly as terms end and vacancies occur. The number of representatives
of the county clerks and recorders will
drop from two to one, and the Board will
no longer have representatives of the automobile and insurance industries. In
their stead, the Board will have representatives of the bar and the search companies, as well as a member-at-large with
12
expertise in computer technology.
While these changes do not amount to
a major overhaul of the Board, they
should bring to the Board the voices of
groups vitally interested in the functioning of the system called for by the legislation. At the same time, the change in
membership reflects the reduced responsibilities of the county clerks and recorders under the new system.
Recognizing that the Board itself is not
institutionally capable of administering
an ongoing operation, the drafters required the Board to designate some person as "central filing officer."13 This person
will have the day-to-day responsibility of
running the central filing office. All personnel and property of the office of the
Secretary of State that has previously
been used to discharge the Secretary's responsibilities under the present system
(and its predecessor) will be transferred to
the new central filing office. This transfer
is to be accomplished by January 1, 2000,
the date on which the central filing office
will become the place to file all financing
statements, continuation statements,
amendments, assignments, partial releases, and termination statements under Article 9, as well as the place to file all "effective financing statements" under Article
9.5. The law thus contemplates that by
the time all such filings are to be made
centrally (i.e, January 1, 2000), there will
be in existence an office in which this may
14
occur.

Mechanics of Central Filing
Beginning January 1, 2000, any person
seeking to perfect by filing a security interest in collateral not closely related to
real estate will file a financing statement
in the central filing office. 15 The central filing office will thereafter maintain the
database of all UCC and agricultural filings, including images of all filings, and
will create and maintain an index of items
so filed. The legislation contemplates that
8 / THE COLORADOLAWYER/ SEPTEMBER
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the central filing office will be able to prof- later than July 1, 2000), so perhaps that is
it from the experience gained in imple- as good a prediction as any.
menting the Central Indexing System,
When the database has been completand that it will employ wherever possible ed, the central filing officer will be in posiup-to-date technology to facilitate both fil-tion to issue a certificate regarding the
ing and searching of the records. In par- state of the files. As noted, one of the vices
ticular, S.B. 65 directs the central filing of- of the system that separated the Central
ficer to take steps to facilitate filing elec- Index from localized filing was that no
tronically and by facsimile. 16 However, single officer was in a position to issue
S.B. 65 provides that the traditional filing such a certificate. All that CIS could certiof a hard copy shall remain an option for fy was the state of the Central Index; all
those choosing it.
that a particular filing officer could certify
By reuniting the tasks of receiving fil-was the state of his or her particular files.
ings and maintaining the index of such Under the legislation, this defect should
items, the legislation restores "one-stop be eliminated. 19
shopping" for those searching the records,
at least with respect to all items filed afPower to
ter January 1, 2000.17 However, there are
countless filings under the present system Reject Filings
Beginning July 1, 1999, the new law rescattered throughout all sixty-four of Colorado's filing offices. The new law there- quires the central filing officer (and aufore requires the central filing officer to thorizes any county clerk and recorder as
obtain originals or true copies of all previ- to real-estate-related filings) to reject subous filings that will be of interest to search- missions on a number of grounds. Any fiers after January 1, 2000. As described in nancing statement or other item so rejected is not "filed" for purposes of Article 9,
S.B. 65, these are:
1) all UCC records (defined as all non- which means, in the case of an initial fireal-estate-related financing state- nancing statement, that the security inments and other items filed pur- terest is unperfected and, in other cases,
suant to Article 9) and all "effective that the intended amendment, assignfinancing statements" filed on or af- ment, continuation, release, or termination has not been accomplished. The filing
ter July 1,1996;
2) all UCC records and "effective fi- officer is required to inform the party atnancing statements" filed prior to tempting a filing of the grounds for rejecJuly 1, 1996, that have been contin- tion so that the defect may be corrected
ued by the filing of a Window Period and the item resubmitted. However, perContinuation Statement (and that fection or other intended action, and any
have not been terminated by the fil- rights dependent thereon, would not reing of a termination statement); and sult until the defect is corrected and the
is correctly resubmitted or accept3) all continuation statements, amend- item
20
ed.
ments, statements of assignment,
Prior to the CIS legislation, filing offistatements of release, and termination statements relating to the UCC cers routinely rejected filings that on their
records or "effective financing state- face were defective. This screening process
ments" in the two preceding cate- was prohibited by the CIS legislation,
which required all filing officers to accept
gories.'.
In simple terms, the legislature directed any legible filing for which the proper fee
that all earlier filings still of interest be was tendered. 21 The open filing mandate
physically accessible in the central filing has resulted in a substantial number of
confusing, inconsistent, and bogus filings
office.
If the legislation's goal is achieved, that clutter CIS search reports and will
when the central filing officer has com- inevitably give rise to disputes between
pleted the task of obtaining all these competing secured parties. The applicarecords, "one-stop shopping" should be a tion of the rejection rules put in place by
reality. Until that has occurred, a trip to S.B. 65 should eliminate or greatly reduce
an office other than the central filing office on a going-forward basis the havoc creatmay be required, as is the case today.The ed by the several years of "open filing"
predictions about when the central filing that the public has so far endured.
office will have consolidated all files and
The grounds for rejection are as follows:
be working smoothly vary widely-from
1. The record is not presented by a
"we're almost there now" to "never." S.B.
method or medium of communica65 prescribes a six-month period (i.e., no
tion authorized by the filing officer.
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2. The appropriate filing fee is not tendered.
3. The record cannot be indexed because of any one or more of the following defects:
a) the record does not adequately
identify the debtor or debtors
(names, mailing addresses, and
social security or taxpayer identification numbers are required);
b) an amendment, assignment, continuation statement, release, or
termination statement does not
adequately reference the financing statement to which the record
is applicable (file number,filing office, and at least one debtors name
are required);
c) an amendment, assignment, continuation statement, release, or
termination statement refers to a
financing statement that is ineffective because it has lapsed (including a financing statement
that became ineffective for failure
to file a Window Period Continuation Statement);
d) an initial financing statement or
an amendment that adds a new
secured party fails to provide the
name and address of the secured
party;
e) an assignment fails to give the
name of the assignee; and
f) a continuation statement is not
filed during the statutorily prescribed period.
This list constitutes the only bases on
which a filing officer may reject a filing.
It may be asked what happens if a filing officer rejects a filing on some ground
other than those set out in the statute.
Since Article 9 provides generally that a
financing statement is filed when it is presented or otherwise accepted, and the new
legislation states that filing does not occur
with respect to an item rejected for one of
the enumerated reasons, 22 it may be
thought that the statute contains the negative implication that such writings are
nevertheless "filed" if rejected for some
other reason. However, these authors believe that such an interpretation would be
inconsistent with the evident decision of
the legislature to put the burden of any
rejection on the party who knows of it and
can take steps to prevent any loss resulting from that rejection, rather than on a
searcher who would be powerless to protect itself. Since filing officers do not seem
eager to reject filings casually, this problem may not arise frequently in practice.

EXISTING LAW FIRM SPACE
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CIS Board Oversight of the
Central Filing Officer
The legislation requires the Board to
monitor the performance of the central filing officer by periodic internal audits.
These audits are to assess the completeness and accuracy of the central filing officer's records, the time lag between the
presentation of a filing and its appearance
in such records and index, and the retrievability of such record, among other
factors bearing on the central filing officer's performance. Such audits are to be
conducted quarterly between November
1, 1999, and November 1, 2000, and the
results reported to the Legislative Audit
Committee. The Board also is required to
do an annual comparative analysis of systems employed in a random selection of
other states.2

ously purchased with moneys from the
fund becoming the property of the respective counties in which the property is located, and any unexpended moneys being
allocated among the county clerks in accordance with a formula approved by the
Board.25
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NOTES
1. CRS § 4-9-401 et seq.

Fees and Funds

2. CRS § 4-9.5-101 et seq.
3. P.L. 99-198; 7 U.S.C. § 1631.
4. Such real-estate-related collateral consists of fixtures, timber to be cut, minerals, or
other substances that may be extracted from
the earth and accounts subject to CRS § 4-9103(5).
Contracting with
5. The system was complicated by ConPrivate Parties
gress's passage of the Food Security Act of
The Board is empowered to contract 1985, supra,note 3. Under Article 9, a buyer in
with private parties to provide goods and the ordinary course of business takes free from
services necessary for the operation of the any (perfected or unperfected) security interest
central filing office, and reliance on pri- created by its seller, unless the collateral is
vate providers where possible is encour- farm products (CRS § 4-9-307) [of course, any
aged.2 The legislation carries forward im- buyer for value without knowledge of an unmunity from personal liability for all con- perfected security interest takes free from that
tractors resulting from errors or omis- interest: CRS § 4-9-301(1)(c)]. This exception
sions in receiving, entering, storing, or pro- generated a substantial body of litigation beviding information or in performing other tween secured financers of farming operations
27
and buyers of farm products in which the buyduties.
ers attempted to prove that the financers in
one way or another had "authorized" the sale
of the farm products free from the security inMiscellaneous Liens
terests or that the financers were "estopped" to
And Notices of Liens
object to the sale. Viewing this ongoing conflict
Although the main objective in creating as undesirable, Congress intervened. The Food
the central filing office was to provide a Security Act first reverses the rule of Article 9
central location for filings under Article 9 as to farm products and allows the buyer in the
and "effective financing statements" un- ordinary course of business of farm products to
der Article 9.5, the legislature also took take free from the seller's security interests,
the occasion to transfer to the central fll-but then offers a way for the secured party to
ing office from the former CIS and the of- preserve its position against the buyer. States
fice of the Secretary of State responsibility were given a choice between two systems, one
of which is the establishment of a central filing
for handling a number of other liens and office where a secured party may file "an effecnotices. These include (1) notices of liens tive financing statement," relating to each of its
on personal property (other than wages debtors. Under this alternative, the office comand moneys held by a financial institu- piles a list of parties who have filed such statetion) filed by the state child support en- ments with respect to particular debtors and
forcement agency; (2) notices of federal distributes this list to all buyers who have regliens on personal property against corpo- istered with it. Any buyer receiving the list (or
rations, partnerships, LLCs, trusts, and failing to register with the appropriate office)
estates; and (3) notices of hospital liens.28 is subject to the rights of any secured party so
listed. Colorado established such a system in
Article 9.5. Since local filing was required to
perfect a security interest in farm products, the
CONCLUSION
If S.B. 65 achieves the objectives of the effect was to require two filings in two different
Colorado legislature, many of the prob- offices for any secured party who wished prolems of the present system will be recti- tection against adverse claims to collateral consisting of farm products.
fied. Even if it falls short in some respects,
6. CRS § 4-9403(1).
it should produce a great improvement
7. CRS §§ 4-9-412 and 4-9.5-106.
over what is currently in place. However,
8. The Secretary of State, the CIS Board,
it is not the last time that Colorado's per- and their respective staffs were energetic in
sonal property security law will undergo their efforts to notify interested persons of this
examination. When Revised Article 9 is requirement. Nevertheless, over 200,000 fipresented for consideration to the Colo- nancing statements did become ineffective on
rado General Assembly-something that that date. How many of these related to concluded transactions is impossible to know.
could occur as early as the 2000 session9. CRS § 4-9-407(2).
many changes made in Article 9 will have
10. In this article, citation is to sections of
to be carefully evaluated. Meanwhile, the S.B. 65, indicating as to each which provision
central filing system created by S.B. 65 of the Colorado Revised Statutes it amends.
will have anticipated at least one of the E.g.,"§ 10, amending CRS § 4-9.3-104."
big changes proposed by such revision.
11. § 1, amending CRS § 4-9-401(1)(b)(I)(C).

Much of the fee structure for the central
filing office is prescribed by statute. CRS
§ 4-11-102 sets fees for the filing of financing statements, "effective financing statements," continuation statements, assignments, releases, and termination statements. It also sets fees for the issuance of
a certificate or for the provision of copies.
These fees are subject to the proviso that
they shall be adjusted downward should
the established fees produce reserves,
with the Board being empowered to increase them again should costs increase.
In effect, the statutory fees serve as ceilings on the fees that may be charged for
the enumerated activities. The Board is
empowered to establish fees for other
services to be rendered, including accessing the information in the Central Information System, distributing the master
list (or portions thereof) of "effective financing statements" to buyers of farm
products, commission merchants, and the
like, and the filing of notices of agricultural liens.
The funds generated by these fees are
to be transmitted to the State Treasurer
and credited to a Central Information
System fund, to be subject to annual appropriation by the legislature for the operation of the Central Information System, including the central filing office.2
The current one-dollar surcharge on filings expired on July 1, 1999. The county
clerks' technology fund previously created
within what was then called the "Central
Indexing System fund" will be closed out
on December 31, 1999, with all equipment, software, and other property previ10 / THE COLORADOLAWYER
/ SEPTEMBER
1999 / VOL. 28, No. 9
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12. § 9, amending CRS § 4-9.3-103.
13. § 8, amending CRS § 4-9.3-102; § 9,
amending CRS § 4-9.3-103(3)(j).
14. § 2, amending CRS § 4-9-401.5.
15. § 1, amending CRS § 4-9-401; § 15,
amending CRS § 4-9.5-104.
16. § 3, adding paragraphs (b)-(f) to CRS § 49-403(1).
17. § 6, adding new CRS § 4-9-414.
18. New CRS § 4-9-414(3).
19. CRS § 4-9-407(2) obligates the filing officer to provide, upon request, the certificate.
While S.B. 65 makes some changes in the lan-

guage of that section, it does not redefine the
basic obligation.
20. § 4, adding CRS § 4-9-403.5.
21. CRS § 4-9.3-106(1.5). In theory, under the
law as it existed prior to S.B. 65, a filing officer
could reject a document that could not be indexed under the debtor's name. However, since
filings could be made in any one of sixty-four
offices and the only master index, the Central
Index, was maintained in yet another office,
there was no practical way for the filing officer
to determine whether a document could or
could not be so indexed. As a consequence, fil-

ing officers were reluctant to reject a filing on
this basis.
22. CRS § 4-9-403(1); new CRS § 4-9403.5(2).
23. § 6, adding new CRS § 4-9-415.
24. § 11, amending CRS § 4-9.3-105.
25. New CRS § 4-9.3-105(4).
26. CRS § 4-9.3-103(3)(c),(f).
27. CRS § 4-9.3-107, as amended by S.B. 65,
§ 13.
28. § 21, amending CRS § 14-10-122; § 23,
amending CRS § 38-25-104; § 27, amending
CRS § 36-27-102.
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(3 or more attendees submitting one total check)
$159.00
Public Service Attorneys, Paralegals ........
(must submit proof)
On-site registration (space permitting) ..... $225.00

traumatic events that did not actually happen.
" current views and legal aspects of the so-called "recovered
memory syndrome".
" techniques for interviewing expert witnesses or consultants.
" ethical issues related to the practice of law.

Call toll free to register: ......
Fax tol free: ...............
Via our website: ............

1-877-278-6767
1-877-278-6762
www.bstorms.com
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