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1
) BRIER IN SUPPORT OF PETITION 
) FOR WRIT IN THE NATURE OF 
1 PROHIBITION AND FOR STAY OF 
1 PROCEEDINGS .............

> —  'w' -4- Cv'wwtO j

mm*'«—* S ̂ ± Ct tt i1 o. ip •
/

COMES NOW the Petitioner, CF&r Steel Corporation, by 

nc. unrougn rts u'ccorneys, RECTOR, Mu-i-AT & WHEEuER, P.C., to 

ubmrt the following Brief in Support of Petition for Writ an 

ne Naeure or P r o n m m o n  and ror suay or Proceedmg's.

ISSUES
r. Whemer or nou, pursuanu eo Rule lObCa; C.4) oi 

.ne Coj.orado ivu-i-es or Crvr^. proceaure, une Distr^cc ^ourt m  ct-aa 

:or the 'State of Colorado and County of Pueblo, and presided over 

' j e w .i* w u, L̂GLg c. xTLCtoo- i—i ^ c. .̂e d. .  ̂s 'û« r s Ct 0^ o *0 *

”co granu oerenaanu s Mqc.ig.ii uO Sea Asrac; Derauj-a Rereca".j-a/.~ 

hvcered and Motion to Dismiss ror n e b  Jurisaaction Oi. che Sua^ecc 

■latter and there is no plain, speedy and adequate remedy which the 

Defendant can otherwise pursue.

2. Whether or not, pursuant to Rule 106(a)(4) of 

the Colorado Rules of Civil Procedure, the District Court in and 

for the State of Colorado and County of Pueblo, and presided over 

by District Judge Richard D. Robb, abused its. discretion in
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-*--‘-*•‘■ '3 '-O sou asrue one aenduiu nerei_oiore enuer ea by une 

Disuricu Court, pursuant to the Defendant’s Motion to Set Aside 

Dezau-t heretofore Entered and there is no plain, speedy and 

^^,^uwn,e a. c^neay wn-i.cn une i>ezenaanu can ounerwase pursue.

PACTS
On or about October 31, 1S73, Richard 3. Casaus was 

employed by State, Inc., a Colorado corporation. State, Inc. was 

a subcontractor working on the premises owned by C P U  Steel

¿jO*.acioii ciS a. s unc onuracuor ror wnse^.abra’cor-Prye, me. , wno 

was tne general contracuor. While working on the premises, 

Richard 3. Casaus was killed by an explosion. . The claims 

asserted by the plaintiffs were allegedly the result of the 

negligence and carelessness of the Defendant, CP&I Steel Corpora- 
uaon.

' SUMMARY
In summary, .it is submitted that the Complaint of the 

Plaintiffs fails within the Colorado Workmen’s Compensation Act 

and,, therefore, no cause of action exists for and on behalf of 

the Plaintiffs. The exclusive remedy and jurisdiction for the 

injury is afforded, by the Workmen’s Compensation Act; therefore, 

the District Court is without .subject matter jurisdiction over

O  Gv. £ ) G  - L » * i 'w  d  d  b u i l  -*» h )  -C - t l m

3SILOIj. Ob. ■ dii0 ¿cu u6 Ob-, •

^  WWM *¡2) C i  .U d »  C* b .  ± L ]  L. *  Xpb bv d  .W O W d *  ̂ 3 C i i .  ’ *  ¿.Gv dpi

.tea to tne indusorial 

Without subject matter 

no competency to hear the

nu’c-uer, and tne. aenaui’c judgmonu enuered ny ^ne u ^ s ^ m c C oul u 

is legally void, and as such this issue can be raised at any 

p o m u  m  time by uhe Desenaanu. Tnere.i.ore, che oeiaulu enuercid 

by the District Court against the Defendant should be held 

for naught and set aside since, the District Court is exercising 

a jurisdiction which it does not possess, pursuant to Rule 

105(a)(4) of the Colorado Rules of Civil Procedure the District 

Court has exceeded its jurisdiction, and if the District .Court

- 2-
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.Lo iiUi, Pi.wVCri.i»eu rrC.u prOCeeamg' any rurtUer/ a. -¡.arge money

juugmenu wall be entered by the District Court/ for which 

u ¿ins no P-lS.—n , speeuy ana aciccuduc remec.y no 

cunerwise prevent the District Court iron proceeding any

— s * &J.5G s^omircec. unau L.ne Drsurrcu Court snou-LG. 

be prevented from pursuing the matter of damages any further 

Decause it has clearly abused its discretion, and even if the 

District Court had jurisdiction of this matter, it exceeded its 

legitimate powers by failing to set aside the default pursuant 

to Defendant's Motion. The basis for this reasoning is that 

the District Court admitted the Defendant had a meritorious 

defense, and this in itself is sufficient to satisfy the good 

cause requirement of Rule 55 of the Colorado Rules of Civil 

procedure for setting aside a default. In addition, if the 

Order previously entered by the District Court is construed to 

be a default .judgment on liability, then the Defendant has
likewise satisfied the requirement for setting aside a default

hewn to the’District Court

irt of the Defendant,

•J cm *,f-”Vji.LlCii 1- by. having <

gmenu was. void; <

’C-Tickt excusaDj.e negm

Cb ùI Steel Corporau

CO u.nsel shoui,d not !

reasons are sufficient to satisfy Rule 60 of the Colorado Rules 

of Civil procedure for setting aside a default .judgment.

■ ARGUMENT
1. An interpretation of the Colorado Revised 

Statutes, Chapter 81, Article. 3, .Section 2, 1963, as amended, 

Chapter 81, Article 9, Section 2, 1963, and Chapter 81, Article 

13, Section 2, 1963, clearly indicates that the Plaintiffs' 

causes of action fall within the- Workmen's Compensation Act

the purported claims against the Defendant areand, therefore,



rred. by virt ue OX uilGSO pXOVXSJ All three ox these

provisions are set out at the end of the Defendant's Brief.

Tne Plaintiffs' Comlainn clearly sets forth that

Corpora, uion was m e s r  ^  jC tne premises on which

Casaus was xnjured; m a u  une widow and children of
•e. bringing UxXe acxion ,  as xs the Plaintiff, Commercial

onion Insurance Company, who paid compensation under the Colorado 

Workmen's Compensation Act to other plaintiffs; that the death 

ox Richard B. Casaus was caused by the negligence and careless

ness of CFal Steel Corporation; that Richard B. Casaus was an 

employee of State, Inc. and was engaged in his employment at the 

time of his death; and in subsequent briefs which were filed on 

behalf of the decedent, it was alleged that he was the employee 

of State.,. Inc., who in turn was a subcontractor of Wheelabrator- 

Frye, Inc., .the general corncractor. It is apparent from these 

amegauxons sex rerun ox. m e  race ox m e  Complaxnu tnau tne claims 

for relief .set out by the plaintiffs fall within the provisions 

above cited, and the Plaintiffs have alleged no facts bringing 

w-iiO caSa wmiiouu w_ne ecc; ^nerex.ore, c.ne Co.^tplain^ is ¿nsuxi-iwisiit* 

See 101 C . • J . S . Workmen 's' Comp er sat 1 o n , Section 949 (1953) • The 

couru wii-u no’ce unau in m e  case ax x̂ ana, it was uj._i.egeh in tns 

5 '"'om'Qlaint that ail three elements of 'C.R.S.' 1963,

1-13-2, are present. This section, taken together with C.R.S.

1963',' '81-3-2 and C.R.S. 196 3, '81-9-2, clearly exclude the 

Plaintiffs from any recovery, and preclude any liability whatso

ever, to any and all persons whomsoever for an personal injury 

sustained or death resulting therefrom.

A reading of the above cited provisions clearly 

discloses the public policy of the Suate of Colorado as 

expressed by the Legislature in the Workmen's Compensation 

Act, such policy being to limit the suability of an employer 

or his insurance carrier recovery under the Act. The language

- 4-
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j - i i  ì- i -ciìd 2.3 pw00p -.n c " ui^ c . cw-h.-w“ i.rJ.c -L"uSà-VB  Q.n <3.
CÌ..O u < ]Lv a r e m  are s a-—  ouner uy^es Gj_ C*> of whatever

'22 Q'ught by arm7 ¿¿no a*_persons. See C.R .S. 1963, 81-3-2,

as aaanûcc, wnrcn clearly indicamo that every corporation or 

company m a t  owns real property and contracts out work done on 

P—ô o.*. *-y Siict-.-. re aeeraea to re an employer unaer tne 

R o m a n ’s Compensation Act. Said language in these provisions 

aoes nor permit any construction which would permit ■ a third 

■*- 0̂ .1 wO *ud.j—li dc ̂¿uii ¿or c m m  -ouu i m . an ao-ciî ioii.,

the language in C.R.Sv 1963/ 81-9-2(2), clearly precludes 

tne conuracuor, subcontractor/ its employees/ or its insurers,

—— o.u acquiring any ragree or conumrunor or acuron of any

the company or corporation owning the real property

h contracts out m e work cone on the property. Thus,

the Plaintiffs'. cla.ims cieany fall within the language

mese provisions and make their complaints fatal,ly defective.

The reasons underlying the exclusiveness of compensa- 

:ion remedy are clearly stated as follows:

. Once a workmen's, compensation act 
has become applicable either through 

. compulsion or election, it affords the 
exclusive remedy for the injury by the 
employee or his dependents against the 

. employer and insurance carrier. This 
is part of the quid pro' quo in which 
the sacrifices and gains of the employees 
and employers are to some extent put 
in balance, for, while the employer assumed 
a new liability without fault,, he is 
relieved of the prospects of large damage 
verdicts. 2 Larson/ The Law of Workmen1 s 

; Compensation, Section- 65TH), .Page 137
IT974T1
The Supreme Court of the State of Colorado is presented 

with a case similar to the case '.at hand which was' Nicks v. 

Ble'ctro'n Corporation, — Colo. App.—  478 p.2d 683, 1970, and was 

decided by the Colorado Court of Appeals. That particular case 

clearly indicates that an employee working on the premises of 

the owner has no cause of action against the owner. The

- 5-
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v.OUr C .̂11 uCrprG Cv-u v-ne CO — Grc.UO XOVIGCO StUUUUeS , Chapter 8-i.“ 9“1 

(1963) and Chapter 81-9-2 C1953), and held that the plaintiff, 

rhe employee, was excluded from maintaining a common law action 

agaanst a party, construed to he his employer under the Workmen's 

Compensation Act. Che Court in Wicks specifically referred to 

Alexander vt Morrison-Knudsen, .155 Colo. 118, 444 P.2d 397 (.1968), 

which case, considered the effect of C.R.S1 1963, 81-9-2. The 

facts of Alexander are quite similar to the facts in the present 

case. In that case, the defendant, Morrison-Knudsen, contracted 

with Colcrado-Ute Electric Association, Inc. to construct an 

electric power plant on property owned in part by the Colorado- 

Ute Electric Association. The plaintiff, Alexander, a crane 

operator, was employed by Morrison-Knudsen and was seriously 

injured on the project. Morrison had Workmen's Compensation 

insurance in effect at the time. The Court held that since 

Morrison brought himself within the gamut of the Act, it was 

not subject to a .common law action, and the plaintiffs were 

limited to the remedies specified in the. Act, citing C.R.S. 1963, 

Sf-3-2. . The Court then indicated that the trial court properly 

dismissed both claims as to Morrison and Colorado-Ute, and 

Co-oraao-uue was non sueg ecu to any liability or any kino. uO 

the plaintiff.

The most recent case in this area is' O ' Quinn v.

Walt Di'sney Productions,' Inc., 493 p.2d. 344,. 1972, where the 

owner of the premises contracted with a general contractor, 

who in turn contracted with the subcontractor, who in turn 

employed the plaintiff who was injured on the premises of the 

property owner. . The plaintiff received Workmen’s Compensation 

from his immediate employer. Subsequently, he filed an action 

in tort against both the general contractor and the property 

owner. As to the property owner,, uhe action was. dismissed 

•pursuant to C.R.S.' 1963, 81-9-2. The Supreme Court on

-G -
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Cl-1» *0cL.*T w W 1* U* bv- a*
P— opv̂ iT owner ao e..pj.oyer ana

governing ¿iability a_i complying emp
—u.— oor*toon -.aw ragnu no

employers, .wv— non anconstauuuaonal

fjlishing liability of a

The decision recognizes 

..<.0.1- ^. 1.11^ ^ 11. a e  owner or m e  premises is nor in ract an

npacyer, .the. .statute, may still create an employment relationship

ror Lne. pur.po.ses of Workmen's Compensation, and to do so is not 

unconstitutional. ' See also Varda v. Colorado Milling & Elevator 

Co *, —  Colo. App. — , 493 p .2d 1206 CL972) .

The purpose of the Workmen's Compensation Act is 

two-fold. This is not only a statute, designed to protect 

employees from work-related injuries, but also, it is an Act 

in which the employer assumes a new liability without fault 

and he is releived of the prospect of large, damage, verdicts.

See Quote from 2 Larson The Law Of Workmen's Compensation, at 

Page '4. It .is clear from the above cited case as well as. those 

cited previously by the. defendant that the language of 

C,E.ST 1963-, '81-9-2/ C.Ps.3.' 1963 81-3-2, and 81-13-2, clearly 

precludes any liability on the part of a corporation owning 

real property which contracts work done on said property 

so long as said contractor, subcontractor, or other person 

doing work or undertaking to do any work for the owner of the 

property shall keep insured his liability for compensation. 

prom une aanegauaons or uhe PiairiCiiis Complainc, , i i s  clear 

m a t  the Plaintiff, Richard E. Casaus/ received Workmen's 

Compensation insurance, 1 and therefore,, pursuant to the above 

cited provisions, both plaintiffs are estopped from pursuing 

any right of contribution or action of any kind agaanst the 

rex enclcin c •
The Petitioner has alleged that there was no direct 

contractual relation between the Defendant, CF&I Steel Corporatio 

and the immediate employer of the Plaintiff, State, Inc. But, 

by the very nature of the word "subcontractor", it is. clear that

i



the Workmen1 3 Conner w— w uOGJ *vgm ircc''k,i2.]r0 0. qxitgcu corrcra.c
—01 **— • .¿iV&r*auj.y, m e  wore. 11 suoconurscuor1* rerers to a

'~̂iCLi-—ô.* v7»i>_:̂.e ._o wnom m e  principal nus ici. rign»- "co qo u

pern or m e  work which the principal has contracted to do. In 

otnar words, subcontractor also is defined as one who has entered 

m a o  a contract for the performance of an act with a person who 

nas already contracted for its performance. There is no

question but what C.R.SV 1963/ 81-3-2 and C.R.St 81-9-2 

encompass such definition and preclude the plaintiffs' 

recovery in a common law action. In fact, in State Ex' Rel 

First' Rational Bank and Trust Company of Helena v. District 

Court, .505 ? . 2d 408 (Mont. 1973), the property owner, pursuant 

to its. contract with the general contractor required the general 

contractor ho provide Workmen’s Compensation insurance for its 

employees, and to see to. it than :such coverage was provided for 

employees of subcontractors. Claimant,, an employee of a 

suoconuracuor, .oroug'n'c a neg'iigence action against several

parties, including the property owner. . The property owner was 

held to. be entitled to immunity from suit. The question the 

Court concerned itself with in the Montana case was whether the 

bank, the property owner, was entitled to the same immunity 

in m e  aosence of a direcu conurckCmaj- requirement. t-Acit c.ne 

plaintiff's immediate, employer carried Workmen’s Compensation.

They, held it was.
The Derenaanu asserus mo,a ~u coes nou abso-tve itse^.r 

of all responsibility by merely, contracting with a third party. 

Rather, such owner is placed in the vertical chain of responsi

bility and if the contractor, subcontractor, and person or 

persons using four or more employees or workmen, fail to keep 

their liability for compensation as provided in this Act, . 

then such responsibility to insure under the Act falls on 

the owner. For purposes of this particular discussion, we 

cite to the Court an additional case, Hartford Accident &

- 8-



indemnity Co. y. Clifton. 15Q ?.2u 109 C1543) . Clifton, 

c_&^ianu s Geceassd husband, was employed by Trimmer and
— ̂*D ̂ * ^ -* *.—j-e Clio a resume Gj. an accmenu wn. ne was in

 ̂ e.up-ucy.^ent. friiim«r nat a-̂ j-owea m s  insurance 

.̂̂ puv_ Ov_i_Oj_e cGc de<x»«u. occurred. Tne eouru cGiiCj-uasa cnau 

une power company was the employer, that both the claimant’s

:e employees by reason of the fact that>and and Trimmer were

Trimmer failed to keep his liability insurance. The Court then 

neld tnat Trimmer and the deceased,, being in the same employment, 

the provisions of Section 336, Chapter 57,..*35 C.S.A. relating 

to. election of remedies does not apply, and the claimant's 

remedy before the Commission was exclusive. The Court said 

that the power, company was not released from liability, under 

the Act and thus the power company’s insurer, Hartford, had to 

supply the .insurance coverage for the .decedent's spouse. This 

case merely affirms the. view that if the immediate, employer in 

the chain of responsibility does, not carry Workmen's Compensation 

insurance,, then the responsibility for such insurance, coverage 

falls on the next employer in the. chain.

decisions reacnea oy une oo-i-oraao Supreme Cou^t m  uxio 

above cited, decisions as well as others are consistent with the 

great weight of authority, in the. United States. There are three 

general types, of "exclusive liability" clauses and Colorado 

clearly has one of. the broadest of ail statutes. As. :such, the 

cases with unanimity, have excluded suits, by all persons for the 

wrongful death of an employee. See. 2 Larson, Workmen's Compensa- 

tion Law, Section 66.10 and 66.12, Pages 152-152.3 (.1974) . in

errect, what the Colorado cases in ourson s ureacise seut_e is 

that once the Workmen's Compensation Act has become applicable, 

it affords the exclusive remedy for the injury and all other 

causes of action of whatever nature or kind are abolished. In 

fact, it can be stated that .since no cause of action was

■9-
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stated by the pla
r \  ~  - -1 - J- nad no gusx

-»V-* «*. .M ^  VwS*»« ^  •*. C*. A A District

'et_on ¿or allowing* a default to be
wcx ciu. r r=> i v-rty Finance Gov v.' Groff et al, 235 p.2d

coo 'oioir. SuSc, uiis xiror.co company , to cancel a

note and cnautel mortgage. A default judgment was entered by

v-j_-_v-1_ v-our»- c¿»xO. m e  dexeneanm orougnt error. The

supreme Court neld than entry of a default .judgment was

erroneous/ for the complaint did not disclose the main facts

or incidents, constituting alleged fraud. The Court quoting

from 31 Ami ;Jur. , Section 15 at Pages 130-131/ in which the

following statement appears:

- - - It is a .general rule that a judgment by 
default must be .justified by the pleadings.
Such a .judgment may not be rendered where the 
pleadings' of plaintiff omit averments, essential 
to. the' showing of a cause of action.

The Supreme Court then remanded the case with directions to

vacaoe. the. .default .judgment heretofore, entered, and to permit

the finance company to file its answer to the. end that the

case may. be tried on its merits. It is clear that a default

should not have, been entered by the District Court in this

matter and the District Court should have dismissed the entire

actron "oursuanx. *co m e  Derendanu* s mouaon to Sex. hsn.de Dexaul»-

.-.eretoxore 2 nxereci and Moxion *co OiSiTuss xor oacK Oj. ueristic cion

of the Subject Matter. It is quite obvious from the discussion

see out amove xnat tne exc.rus.rve remedy ox the plarncrfi.^) rres

within the Colorado Workmen's Compensation Act. As such, .

the Industrial Commission had primary and exclusive jurisdicxion

ox this matter and since the claimants of the decedent were

awarded compensation, and since it is clear that Richard

3. Casaus was an employee at the time of tne injury, and

that the Defendant, CP&I Steel Corporation was an employer

pursuant to C.R.S. 1963, 81-9-2, the District Court had no

jurisdiction to hear this matter. It is only proper that in

■10-
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.a.fcj *¿**3 '-a-iCs *-ne Cj.ui.rus os "coo P-LUiruizss be dismissed.

■ — / UiiUCj. P-U — ci j_S OZ Uil.e C o lO ZU aG  R u i6 3  OZ C l V l x  p r o c e d u r e  ,

- -i- O *C> L-Ci. L-VcCi •

* • • i.11) (c) vUieneveZ 1 j ap’CeUZS by UUe
suggestion of. the parties or otherwise that 
one Court lacks jurisdiction of the subject

J.C

~ C  ̂ ng** ̂ b %■*. -- rim Ci -1̂ Vvt Jrj m e  to ur ô . j.ts own motion

’i- -3 SC.XCbron or by one suggestion of the parties.

' OCvo0U ■ i-flct oncis.n'c1s only remedy is to prevent_u is now

’— uj.s.—Cj.Cc. i-c/u£c icoia procaeamg rurmer/ since m e y  are 

c..jei.p-ii.g cO exerCj.se a guriseiccion nor vesuea m  uhem.

It is apparent that .in the case, before us, the exclusive reraedy 

e— cougn .une WortLien1 s CompensauiGn ncu and thus tne Disuzict 

Court has no' .jurisdiction over the .subject matter,, but rather 

this jurisdiction lies with the. industrial Commission. The 

general rule is that where there is a lack of subject matter 

jurisdiction, any orders made, by the Court are legally void. 

This would, be true even where the Court, believes that subject 

matter jurisdiction is within its own jurisdiction. For a 

discussion of. this matter, see. 20; £m. Jur. 2d ' Courts, Sections

y j cii.i*wu. «¿.vj y •

In' Packaging Corporation' of 'America v.' Roberts, 455 

?.2d 552 CIS59), the Colorado Supreme Court considered the

or suejecu mauuer guzisc.-,cunon in an action bY
employee againsu a rormer employer. In this action, th<

rcvU seen discnarged. by. hj.s Cjupioyar. en circjUjueijc. ensueo. and 

subsequently, his supervisor struck the plaintiff on the head 

with a pitchfork. . Thereafter, the plaintiff filed a notice of 

claim with the Industrial Commission for compensation. The 

plaintiff then proceeded to pursue a common law action in the 

bistrict Court. . The trial court determined the plaintiff was 

not an 'employee, at the time of the incident.. . The employer, that 

is, the. corporation, urged the .Supreme Court of Colorado to hold

- 11-
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w uiie Ina.ustri.al Comission had primary and exclusive juris- 

1— un Ox u t s  raamer, ana m a n  u m i i  m s  Indusunal Commission 

'— cidt. xiiS pj.Cs—i* ij.ii w <xs non c*n employee c.t une uime 

the striking, the District Court had no jurisdiction. After 

—---s &'CVö«'Ci,i -bec uxons on une ^ o m m 1 s Compensatxon ACu, 

erring to C.R-SY 1953/ 81-3-2, and observing that the 

poratron was in full compliance with the Act, the Court 

ertook to. discuss the jurisdiction of the District Courts.

; Court referred to Article VI, Section 9, of the Colorado 

.stitution, defining the powers of the trial court, and went 

no snate:

Article. VI, Section 9, of the Colorado Consti
tution provides: The district courts shall be 
trial courts of record with general jurisdic- 

. tion and shall have original jurisdiction on all 
civil, probate, and criminal cases, except as 
otherwise provided .herein . . .  if the plaintiff 
was an employee at the time the injury occurred, 
the Industrial Commission would have exclusive 
jurisdiction of the matter. . However, we hold 

. that the. district court had jurisdiction in 
determining whether the plaintiff was an 

. employee at that time. ' Sutra, page 654.

discussing the matter of whether or not the plaintiff

was an employee and strongly suggesting to the trial court by 

rererence to m e  Worn'men* s Compensauj.cn law m u u  ne Wg.s , che

Ctx. c* S uCb •

. . . on retrial, there must be a determination
as to whether the plaintiff remained under, the 
Workmen’s Compensation at the time the alterca- 
uion .uOck peace,, etna, ix iu is j.ou*̂ d ne
is still under the Act,, the court loses 'juris
diction of the' matter.. • Supra, page 655 
(Emphasis Added)

The Court then remanded the. case for further proceedings

consistent with the views, expressed therein. What the Court

is saying in the' ?ackaging Corporation case is that once 

the Workmen's Compensation Act has. become applicable, it 

arrords m e  exclusive remedy ror m e  -xnjury and une j-ncusti.xal 

Commission affords the. exclusive, .jurisdiction. The language 

in the pa'ckaqina corporation case is. clear and unequivocal. It

- 12-
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is C K a C  ¿ ¿ y  WJ..UU jU rU SU U C U U O n

>>-l.c<—a , zi was an emp-oyee at ‘cne time he was

_~i.j cu, .̂»10 ^ncustr ra.j. Commission woula nave sxciiisivs juris— 

m c n o n  of a he ratter. The only question the District Court had 

jk.j-*oCi.̂ .Cuior* co da-cercnna was wnemer m e  plainuifi was an 

emt-oyee at the time he was injured. Such is not the question 

.CiiS. Cc.i>e cl*— hc.no.. piairmeus aomi'c m  tneir Compiainu aiic 

accompanying Brief that the plaintiff was an employee at the 

time of the injury. Defendants did not refute this in any of 

their answers or briefs. In fact,, the Complaint clearly 

alleges that .the Plaintiffs received Workmen's Compensation. 

Therefore, since the. decedent was an employee at the time of 

m e  accident and the Defendant is clearly an employer under 

C.RoS.' 1963', 81-9-2, the exclusive jurisdiction of this 

matter lies within the Industrial Commission and the District 

court, has- no jurrsdrccion or ahrs nauuer«

The question of jurisdiction was raised again in 

Sleek w  Trueblood, ,485 ?.2d 134 .(3.971), where a co-employee 

sued, his 'fellow employee. . The defendant appealed from an 

aaverse ru-iiiy of "cne District Court ana m e  Supreme Courc 

held that the plaintiff was acting within the scope of his 

employment at the time of the accident. The Court went on 

to hold that the Plaintiffs only remedy was limited to 

recovery under the Act and the trial court should have so ruled. 

Applying this, holding to the case at hand, ;it is apparent that 

the plaintiffs are limited to recovery under the Workmen's 

Compensation Act. The Defendant,. C P U  Steel Corporation, cannot 

be classified as a stranger in this action. Therefore, there 

is not a third party tort-feasor and the Supreme Court has so 

expressed this view in 0 1 Quinn v. Walt Disney Productions,: Inc., 

4S3 p . 2d 344 (1972) , and Alexander vv Morrison-'Knudsen, 166 Colo. 

118, .444 p . 2d 397 (1968) .

—m —
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C a S c S  W U e r a  S U G j E C t  GGG'CGGIT ~Uri3dlCriOn W C U l d  not GXISG.

3’GG’C0 tUGr G dlVOrC© rendered by G COUrr WhlCi

gs not empowered to entertain suits for divorce is void. The 

sarr.0 would. 0 0 -true of a judgment ’rendered by a justic© of th© 

peace if under th© law of a state such justices were not 

empowered to. deal with the subject matter of the action. Even 

if the defendant failed to object no. the competency of the 

Court,, where the Court has no jurisdiction to render judgment
snai1: ftp-x'tuause of its lack of competency, the objection is never

waived. This is true even if the Defendant expressly consents

:C 0X0ITCIG00 <j x. j ai. J.sdiction. ' See generally Restatement of

••judgments , Section 7 (1942} . . A challenge to the jurisdiction 

of a Colorado Court was raised in Avery w  County Court of

Clipin' CountyP 1 2 G

r ..soared - tiid w

Gw-i-Cx ‘Ciicl'C. cL-L-L oruer
- vole. ana .shout

2 County Court was without .jurisdiction 

entered in the action before It were null 

.should be. vacated. The Supreme Court of the State 

or Colorado. came r e  m e  same cone_usion .̂n Meyers v . Williams 

—~>7 Colo.. ,. ,3 s 4 p.2a 788 (_-, 958, . T m s  wus an action for

\v— ii.grg.g gggljg ¿jr.OGi.gnu. 1 .1 ui8 D.*.©*—..¿,0 ^ g o uru dgĉ j-ns»— txi.e ex^cuto^ 

of the. estate of a Sanford Cadwell. The District Court awarded 

the plaintiff a judgment on a finding that the decedent, Cadwell, 

was negligent. On appeal, the. defendant contended that the 

jisrrGcr Courr had no jurisdiction to ens-errain rhe. cause. rhe 

stare, .scurute .m erteor ar ^ne iim© chj.s ac û .on was heai-o. gave 

the County. Court jurisdiction over probate matters. . The executor 

as defendant .in the District Court action' did not challenge the

-  T4 —
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ÙUÙ.U on o* sa au 3.0 m m e  ooj ected to the trial

The Supreme m u r u  or Ccc.Gr ado, on appeal, stated:
As sui.iing m a t  tne executor did agree to the
— i-(-í—  -xĉ Ci. — 3 r i C i- cC^ - , j uC-L^CIC uj-OIl OH

une 3u¿]6C'c mauuer . . .  c anno o 00 conferred
by caC w or suipuiauion of uhe parties
• • • 0 /̂J Cv̂  C—on uo jurisuicuion can be made
at an.y m m e , even, ror m e  rarsu time here on
wr-uw Oj_. error• Supra, page 7 8^

■_ne Court, nald that after probata jurisdiction had attached to 

the m a i m  against the estate tor the death, the County Court was 

vcsi.uCi w-t.ci. so_e cUic. exmusrve ]33ioc.iccion of m e  clams presented 

'j£j.Oj.c j-—, a.nu u e m e  m e  Disuricu Couru cic. not nave ^urisdicuion
O -L. w i . O ac o*G3. unerearter iix.£c uo recover damages for death, even

if uhe ex ecuccor sac ag'reea uo uraa — of action in •the District

S-O U m The Meyers case coincides With tne case at hand because

an m e  c.nsuanu case une .j_ruusurie-c Commission! nas jurisdiction 

over all matters relating to compensation for accidental injury to 

and death of employees. The powers and duties of the Commission 

over arc. mauuers relauing so coiu’oen.samon ror accidental 

injury to and death of employees. The powers and duties of 

m e  Commission are expressed in C.R.SU 1963,' 80-1-9, where it 

suaues u3xau une Commission snail nave jurisdiction ana aucuoric-y 

no enforce and administer â -i m e  provisions or iav7 relating *~o 

compensamon ror accaaenuuj. injury so or eeatn or employees, 

it is thus apparent that the jurisdiction over matters relating 

‘co comp an s an ion ror accidereuc. in^^ry so &.na deaLu Oj. empj-oyeeo 

m e s  wiunrn m e  a.ndus"cria— C o n n s 3*or* uniiess otnerwise excruded

by the Workmen’s Compensation Statu 

are concerned with is not one of a 

the District Court, but rather one 

uhs derinimon or a plea m  oar is

w  c* Cĉ dî e Ô , c . c ^ . . ^ c  c.cCi£c

oiainuir r cannot and never can mac.n

te. Thus the matter that we 

plea in bar as suggested by 

of jurisdiction. In fact, 

one that virtually admits 

., our. insists unau the 

ccatn 3.is acsion for tne

cause alleged.
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ny 0'iiu0 for tire PlaintiffsL-**Gx X a c au s e Oi acuror

CLxxx. j none m race ever

C.R.S. 1963/ 81-3-2, as amended,, coupled with.' C.P.S. 1963 , 81-9-2

end C.P.S. 1953 ,' 81-13-2, it is quite, obvious that a cause

of action never existed for and on behalf of the Plaintiffs.

the State of Colorado adopted the common law pursuant to

legislative .enactment. . Thus, if ail causes of action, common

law rights and remedies of an employee against his employer

are abolished pursuant to the Workmen's Compensation Act,

it is impossible to. construe any part of the Workmen's

Ccmpensauion Acu as merery a p^ea m  oar • Tne *enguage of

C.K.S.' 1963',' 61-3-2, as 'amended, states:

Ail causes of action, actions at law, . 
suits in equity, and proceedings whatso
ever, and all statutory and common law ■ 
rights and remedies for and on account 
of such death os, or personas mpury to 
any such employee and accruing to any 
and all persons whatsoever, are hereby 
abolished except as provided in this 
chapter.

Therefore, to suggest that Defendant’s defense as a plea in 

bar is clearly wrong, since 81-3-2 abolishes all common law 

rights and PlaintiffsV“claim is based on a common law right. 

Also, as stated previously, Q3ee packaging Corporaton of

America y. Roberts, 455 p.2d 552 .£19691), the Industrial 

Commission has ex'c lu s i ve" j uri's'd let ion of this matter, since 

the decedent was an admitted employee, and therefore,, the 

District Court had no jurisdiction to hear this matter.

2.. Not only did the District Court exceed its

-15
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no t.o  ,

C.C/ ̂

— o.. oy enaerang a as

*.* w  w  *1**0  d> U

a as maaaer , 

ane Dis lSicc

.-so c-ear-y abased its discretion by failing to set 

i— s—ue ¿c^auiC _, uagnena enaered wren a meraaoraous cerense

\<̂(.s o-xOvi.* ■~iy '-»-O ij^^c.a^nc wn_cn was a comp-i.ete and aosoa-uae 

^ ^ * — — Siiou.—u. Sc; .iUi.cc c. u anas gou-ra anaa on May 2a,

1- .v-*.cc uis i.i..j,c i. cOc* u d^recaee. ane c.erau.ia ao oe enterea.

On Mag/ 23, 1374,. one day later, the Defendant appeared by 

ana tnrough ats. first counsel of record, the law firm of 

Pc>_c;j..Sc;n e aondci, ana zic.bg. an ¿answer.

a a —s sunm-ateo. anaa ane Dasaract Coura abusea ats 

discretion based on the following reasons: First, the District 

Court lacked subject matter jurisdiction over the matter. A 

discussion of jurisdiction has been clearly set out previously, 

it has. been shown that this is a clear ana absolute meritorious 

defense. Secondly, it is also stated previously it is the general 

rule that where a default .judgment is not justified by the

See Fidelity Finance 

This reason is

surracaena to sea asaae ane aerau—a ror accuse or dascretaon.

menu mag/ not be rendered

- / 23o p .2d 334 CISd - 1

irdly , U .he Q . 0 jI  CL C - i - t .' j t wa 0  G 3 'aerec as a resuIt

D c ! i . G i - . a i c G i 3 s .C O i T ,iuer. C O U i d S 3 —  * S neg —  C  c * c nee i3  I d a a ing to.

. O S i l  G i r o  G ne d C  C O .
,  ̂ “t -

J  u
¿ fc *C ^ 3  dr was ■g g c g «i. Vi» • h negl s c

H O ' *— . u n d  C. o r G 3 G D o c endana ,  s2 , 3  C  G J 3 a ^ ¿ - .G . C i . 3 G  3 0 tified

C O d l  A kb '*—■ sir or J-. Us, s~. Comp b-C*.int and k b i ' l O i . ' G l y ar aer be.

rved . F 2 . 3
- “I T

Y /  i G as subm, 2 / L c G d th <2. G  G G o  highest pu:

or anv araal coura as uO aea— oua sunsccuicave, nou proceauaau. 

justice. Only one day passed from the entry of default untal 

Defendant's, counsel answered. an addition, the Distract 

Coura has admataed an ats most recsni Orcer i_n<a.u une Dex.enG.anL. 

nad a rreriuoraous derense. On anas basic», ac as suiemic-ueu 

the District Court should have set aside the default judgment 

and clearly abused its discretion for not so doing.

- 17-
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iu.-cCcC»_v xi© Cfc U Jl- « ¡.ccnenu z.il m s  mat i_er wss
0-1 — 0—Uo. GUrSUUn'C U G'-* ChS COlOrUGC -\U—GG G— lIVIj. irrOCeCUre,

v— -J

ncwn in •Uu*iC
vl0 1 C4.11-Ì W A

ne Court may
ao_ce âi s u r v  or csiàH-'c and, iz tu© 

oy deraum nus oeen enuered, may
-“* (¡V —  O  *— S  C- w  À  i— C -—J -u **— Vii « i . - 1  C - C  o O  a - C - . x O  C i V/-L  ^ À i,

- ■ \ . ^ - . 3  O  c i v G  j  .

xu—e; üJ or. i-i© CGj.ora.GG Ru—©s or Civil Procedure

-g Coerrer

. . . for the following reasons: (1) mistake,
inadvertanca, surprise or excusable neglect,
. . - (3)' the judgment is void, . . . (5) any
other reason satisfying relief from the operation 
o — L.-.J.0 j L¿dCjj.¿i0ri'c *

vi 'Rath,': 135 ?.2d 223 (.1557), the plaintiff's claims

arose out of the alleged tortious conduct of the defendants.

The defendants failed to answer interrogatories and default 

judgment was entered by the trial court. The defendants alleged 

a meritorious defense. The reason for failure to answer 

interrogatories was because defendants’ counsel was negligent. 

The Court stated that counsel's neglect was inexcusable, but 

under the circumstances here/ this neglect should not have been

—.--VO u.*C3Cc ‘CO ‘C-TiG G.0!C0nG.cin£ /h a- •?- O' • The Court then held that where

e primary cause ror cerend Chi.* failure to answer interrogatories

was inexcusable neglect of counsel, in whom the defendants had 

placed m e a r  conrrcence, and seuurng" asrce ce-.aulu and ordering

u i i  * u c » „ :ly prejudice plaintiff,-O  W O  - i O  e- L-.J.2VV C* —. 3- *

m e  -cris- c o m  aousec n s  ciscreuion, re—using co sec asice une 

cerault. Tne Supreme C o m  'in Coemer iioued thau uhe vacaji^g oi 

a ceiaulu judgment was accressed uo m e  sound ciscrenon oi che 

trial court, and also stated that the Supreme Court has never 

hesitated to overrule a trial court where that discretion has been 

abused. That case noted that where a meritorious defense is 

shown, m a t  is surncient for a good cause. rn c-ccition, in m e  

present case, it is submitted that under Rule 60 of

- 18-
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the Coicr 

SnGU—d t3
¿cules of Civil Procedure, the default judgment 

since m e  C o m  _acxs subject matter

vu—a , ana even assuming- 3--i  , '¿¿»■V»-» u. *vkCi, ’

« O  C t fO O i j , c<.̂_ i-î uCjn

■„ere ¿ore, m e  juagmen^

u.gj.1 one neg^.ecu on cue pare 0 1 uesenaanc' s 

mrre counsej. was inexcusable, this should not be imputed 

to cue. .Demandant.. in fact, in Temple' v.' Miller, 3 0 Colo.

1pp. 4^, 488 ;p..2a 252 .-CL97I} ,. the Appellate Court stated 

m a t  gross negligence on the part of the Defendant's counsel 

isidered. excusable neg-lect on the part of the client
m  ci c 1.1 n.g. him to have juagmenc .sec aside. See also,
Bayer v.• Petersen, 92 Colo. 462,. 21 ?.2d 1115 (.1933) , and
Calkins: v. 'Smalley, 8 8 Colo. 227, 294 p.. 534 (1930). . In
c o m  o:

Courc ’ 3 refusal to
these, cases, the Supreme Court reversed the District 

set aside a default judgment .on the basis 

that the District Court abused its. discretion. In Calkins 

m e  Supreme courc celt cnat cue Derenaant snouid nave his 

aay u.n Courc,. even moug’n ic aepearea cnac che Defendanc' s 

counsel was negligent.. . The' Defendant, CPSI Steel Corporation,

nas noc nad its aay in courc eicuer, and as such is entitled

co oe neara on cue merics or cue. case.

Pro this point, .it .is important to note the .quotation

that was. cited in Burlington Ditch/ Reservoir &' hand Co.: et al

v.' Ft.; Morgan Reservoir '■& irrigation Co. et al, 59 Colo.. 571,

151 p. .432 . C1SI5), in which the Colorado Supreme Court decided

a Washington decision which, said:

The function of a court is to adjudicate 
the differences existing between litigants 
and mete out that which is right and lawful, 
so far as such a consummation may be approx
imated under the forms of law. . They are not 
institutions where the rights of suitors are 
to. be determined, by the prowess, skill,, or 
sharp practice of attorneys on the one side, 
or. by the inconsequential errors, omissions,' . 
and oversights, of the opposite counsel. 
Technicalities, .forms, and rules must not 
be permitted to defeat the highest purpose

-1S-
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—̂‘ ri. O ' —,  O  i—1 —  t b .  e  0 . e C i ,  —  -i— -. *  1-j W  i—. >—■ O  .1— kJ —1. *—> C-v-i *  —- -̂ — U  J -

j ’u. s r — c e——umess, z.n a civcii os.s6 ; an ur bi— 
rrary srarute on estabiisneu ruis cr decision 
positively so requires.' Douglas v. Badger 
t)cate; lume, 41 Wasn. no, gj?. -.7S, 4 ej.R.A.' y c ', c“

-..e üw.uue euuit ir 
..s ii.oa ro. vacare a c

m r  mugrón decision s ,-eeeu ruar a

a u m o  ri z me* suca morion
sub sranrin1 gusri.ee. Tc
—O proxuore substaurial y

cxC.— L- . j  cxC.g.i.iO.. t— c. — c>.lO c. g  *. J. ¡3 GtCido. 0 S S o d  1-0 

ouluiu uiScr£’CiG.i or m e  Courr, neverme—ess m e  suauuue

o be construed liberally to promote 

submitted in the case at hand that 

ce,. the default .judgment rendered 

by the District. Court .should be set aside.

The Supreme Court on numerous occasions has stated 

that a motion to set aside a default judgment should be 

considered in a manner calculated to promote substantial 

justice.. See F: &' S' Construction* 1 Co.: v. V.' Christlieb, 166 

Colo. 67, .441 .? ..2d 656 -CX9S8.}. Che only way in which justice 

can be served m  t m s  luureer is ro prevent .me Disrrict Courr

Lucres and allow the Defendantiròm proceeding on rne quesrion or damages .

ro ne. neard on merits, of tne case. See

W  Groff, .235 ? 9 Z ki 394 Cl 3 51 ), in w h m h  the

- i t  -• • u  l t i w m c h  stated thal - . 0 .  L - i i v i j is neglect of counsel in

.  mlm Cl. J  i—i C k ' j  .  l— G , g  C Ì > Ì ; ì 2  * ne parry, yacamon or tne

judgment is uumorized.
Ordinarily rne atrorney is rucea wirn .setring aside 

e*. uc¿i.ctU—i— oi a g.0—ci.u-i-1— j Uv-igm.'ciAi ̂ L-i.e c—j.e;i c no.s m m  .naca

him of the adverse party attempting to. execute on property 

ownea by tne dererdenr. Thus j.s nor rrue m  m e  msrunc. c<a.se. 

We are faced with neglect of former counsel in failing to 

answer oerore m e  aerauxr was e¿¿u.ered, ±*oc w i m  *-ne negrece

Oi. c—^.eno. i.nus, ŵ s . .cì.v ^ c* ŝ o*—e.s*. se;,r vn.0—.o ô .ero — s 

excusable neglect on the part of the client. Even assuming 

for purposes of discussion, rhar m e r e  was no .question of 

sub j ecr marrer yuru-sdicrion, uxie gucc s ti±x reiuc¡..i.ns onao cne

-2 0-



Ccii-.Sc; O -. de- « — uO,C o m o x a x n t  o i  c e .e irfartfĉ rrft̂
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crie-. i_iij.c3 .¡..¡.i --k-oC-.̂  wou_u jc a .n.erx'ccrxous uefense. xn face
-;i3  ̂dijO C«ak.h t/O a h a s  s a*Ch cC\d*> C* 3̂ _i_ O a- o c c a s i o n

te O' O fio''' O ■' ~l ex  C - -*.xx_. CX-L. WO0LC0 cL ¿0  -¿- a u x "c a s  n o o  j u s  c i d i e d  b y  t h e

y — j Ci. _> j. à« V- ^U *JCÎ r e n a e r e a .  T ne D i s t r i c t  1
k0-Ti.tcir2.Gki3 cerenss exxsued ar. one txme, end.

1—¿ c - ü I u - S  / p U-. d ci d i i  C CO rCk-_ -0  b  j  , "cnXS  1 3  S U X X X C X e n ’C COÏT CJOOQ

ccxuss SiiOWii co see 0 31.0 0 0 derauxt, ana, 000 Derendanc. tos albo 

Se»e—b- ¿ed k_ric; —'k.c.b.0 oc recruxreiiìen'c coir ss'ccxng aside a de-coU-i-c.

^uacxuent: ov  smowantj s o  cn a i l e .  L.

3XJUScudh- 0  n e g le c t : on "CiiG

eli C-¿-kC2 u. d. O Ci O +. i dii

z the client, CF&i. on aaaition, 

.Rule 60 co set osi de “che dee cult j udgiren-c, 

is that the highest purpose of any. trial court is. to deal out 

substantive/ not procedural justice, and substantive justice would 

nee De m e  snc.xsrx0Q nere xr m x s  muccer -_s noe. set asxde.

• CONCLUSION

xn. kjonCdUsxon, xc.

-che Supreme Juki- k— SnOu—d Çiàk.k,

-T* U Oi ana ror Suay or Pro

Vdiy (4) of the Colorado Rules. 0

cna Ct-X. tj dix U 04.1ts orevxous-y cx’cea.

is respectively submitted 

*che Wrxu xn the Nature of 

ceedings pursuant to Rule 1 

f Civil Procedure/ for the

that

06

reasons

Respectively submitted, 

RECTOR, MELAT & WHEELER, ?

Leo W. RectorAttorneys for Petitioner
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80903
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n  C ̂« i\ • o /31-3-3 as amenc;e<

■^raor^iLty o: 
.3 0-i_0C"30Q. uO clTxCl
-r\ -so r

employer complying. —  Any employer who 
as complied wiuh the provisions of this 

provisions relating to insurance, shall 
non oe suojecu to the provisions of secuion 31-3-1; nor shall

.surance carrier, n  any, insuring Sucn 
_ .der unis cnapuer oe s m j  ect to any 

ability whatsoever for the death of or personal injury 
to any employee, except as provided in this chapter; and all 
uauocS acuion, acc—ons at xaw, suius m  eguj-uy, and pro— 

wnaceva_ , ana suauutory ana common law rigncs
.̂es j_or ana on aocouuu or sucn aeaun o -j-, or persoaj.nl 

injury to any such employee and acc

U ; C . O

s uCij. e-Liporyer or tne 
enpj.oyer ’ s liabi 1 itv

whomsoever, are hereby abolished except as 
cnaouer*

.ng to any and all persons
_n th

G.R.S. 1963 81-9-2 * 1 2

Repairs to real property— liability for insurance.—
(1) Every person, company or corporation, that owns any 
real property or improvements thereon and that contracts out 
any work done on and to said property to any contractor, sub
contractor, person, or persons, who shall hire or use four 
or more employees or workmen, including himself if working 
thereon in the doing of such business, shall be deemed to be 
an employer under the terms of this chapter and every such 
contractor, and subcontractor, person, or persons, as well 
as their employees, shall each and all of them be deemed to 
be employees as defined in this chapter and such employer 
shall be liable as provided in this chapter to pay compensa
tion for injury or death resulting therefrom to said contractor, 
and subcontractor, and their employees and, before commencing 
said work shall insure and shall keep insured his liability 
as provided in this chapter.. Such employer shall be entitled 
to recover the cost of such insurance from said contractor, 
subcontractor, person or persons, and may wiuhhold and deduct 
the same from the contract price or any royalties or other 
money due, owing, or to become due said contractor, subcon- 
*LsTcic“codT j person ̂ or persons •

(2) If said contractor, subcontractor, person or 
persons doing or undertaking to do any work for an owner of 
property, as provided in subsection (1) of this section, 
shall himself be an employer, as defined in this chapter, in 
the doing of such work and shall before commencing such work 
insure and shall keep insured his liability for compensation 
as provided in this chapter, neither said contractor, subcon
tractor, person, or persons, its employees or its insurers, 
shall have any right of contribution or action of any kind 
including actions under section S1-13-8, herein against the 
person, company, or corporation owning real property and 
improvemerrcs thereon which contracts out work done on said 
property.
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Conditions of recovery.—  (1) (a)
The right no one compensation provided for in this 

onapuer, in lieu of any other liability whatsoever, to any 
and ail persons whomsoever, for any personal injury acciden- 
uariy sustained or death resulting therefrom, shall obtain 
in â -1 cases where the following conditions occur:

(b) Where, at the time of the accident, both 
employer and employee are subject to the provisions of 
unas chapter; and where the employer has complied with the 
provisions thereof regarding insurance;

(c) Where, at the time of the accident, the employee 
is performing service arising out of and in the course of
h i s emp1oyme nt;

(d) Where the injury or death is proximately caused 
by accident arising out of and in the course of his employ
ment, and is not intentionally self-inflicted.
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