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ZRIES IN SUPPORT Or PETITION
FOR WRIT IN THE NATURE OF
DROHIIBITION AND IOR STAY COr

ZRIOCEEDINGS -
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LLTNIT thé Zoilowing Briei in Support of Petition for Writ zn

cne Colorado Ruies of Civil Procedure, the District Court in and

Colorado and County of Puebio, and presidec over

its
Zfeiling to grant Defendant's Motlcn to Set Aside Default Heretoiors
Zntcered and Motion to Dismiss for Lack Jurisdiction of the Subject
Matter and there is no plain, speedy and adequate remedy waich the
Jefendant can otherwise pursue.
2. Whether oxr not, pursuant to Rule 106(a) (4) oi

the Colorado Rules of Civil Procedéuxre, the District Court in and
For the State of Colorado and County of Pueblo, and presided over

by District Judge Richard D. Robb, abused its discretion in
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1 the Defendant can otherwlise pursue.

T working on the premises owned by CF&I Steel
ntractor for Wheelabrator-Fryve, Inc., who
wes tae general contractor. While working on the premises,
Richard 3. Casaus was killed by an explosion. . The claims

asserted by the Plaintifis were allegedly the result of the

uegligence and carelessness of the Defendant, CF&I Steel Corpora-

In summary, it is submitted that the Complaint of th

o

laintlffs falls within the Colorado Workmen's Compensation Act

and, therefore, no cause ©f action exists for and on behalf of
the Plaintiifs. The exclusive remedy and jurisdiction for the
indary is affcrdled by the Workmen's Compensation Act; thexefore,

[ S S~ S AN SN UL B e e e T ammt o T
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. ) . .
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- .risidiction, the District Court has no competency t©o hear tae
matoer, and the defa
13 legally void, and as such thils issue can be raised at any
coint in time by the Defendant. Therefore, the cdefauit entered
by the District Court against the DSefendant should be heid

for naught and set aside since the District Court is exercising

uant to Rule

w

a Surisdiction which it does not possess. Pur
05{a) {4) of the Colorado Rules o Civil Procedure the District

Court has exceeded its jurisdiction, and if the District Court
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¢ has clearly eabused its discretion, and even if the

durisdiction of this matter, it exceeded its

©o Defendant's Motion. The basis for this reasoning is that

1& District Court admitted the Defendant had a meritorious

Cefense, and this in itself is sufficient to satisfy the good

-—

cause reguirement of Rule 55 of the Colorado Rules of Civil

procedure for setting aside a default. In addition, 1if the
Order previocusly entered by the District Court is construed to
wlt Jjudgment on liability, then the Defendant has
“ikewise satisfiled the reguirement Ifor setting aside a default
Sudgment by having demonstrated ©O the District Court that the
SJadgment was void; and also has shown to the District Court
That excusable neglect existed on the part of the Defendant,

&I Steel Corporatiocn, and the negligence of Defendant's first
counsel szhould not have been iImputed to the Defendant. Such

scasons are sufficient to satisiy Rule 60 of the Colorado Rules

i

of Civil Procedure for setting aside a default judgment.
ARGUMENT
i e A E PR BN 2T A TIART Q) d
1. An interpretation oi the Colorado Revise

Statutes, Chapter €1, Article 3, Section 2, 1963, as amended,
Chapter 81, Article 9, Section 2, 1963, and Chapter 81, Article
13, Section 2, 1963, clearly indicates that the Plaintliffs’

-

ses of action fall within the Workmen's Compensation Act

;:

a

Q

ané, therefore, the purported claims against the Defendant are
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iInging tae action, as is the Plaintiff, Commercial

Cnlon fnsurance Company, who paid compensation under the Colorado
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Workmen's Compensation Act to cther Plaintiffs; that the death
of Richaxrd B. Casau :

crpLoyee o State, Inc. and was engaged in his employment at the

his death; and in subsequent briefs which were filed on

beha.f Of the decedent, it was alleged that he was the employee
oL State, Inc., who in turn was a subcontractor of Wheelabratcor-
frye, Inc., the general coatractor. It is apparent from these

=

ciffs have alleged no facts bringing
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CaE& Ccase without the Act; thereliore, the Cu..‘plalnb 1ls insuificient.

Sze 101 C.J.8. Workmen's Comvensation, Section 949 (1938). The

Court will note that in the case at nand, it was alleged in the
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laintiffs from any recovery, and preclude any liability whatso-
ever, to any and all persons whomsoever for an personal injury
sustained or death resulting therefrom.
A reading of the above cited provisions clearly
discloses the public policy of the State of Colorado as
expressed by the Legislature In the Wor men's Compensation

an employer

Hh

Zct, such poilcy being to limit the iiability o

or his insurance carrier recovery under the Act. The language
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LLn4 against tae company Or corporaticn owning the real propert
wiich contracts out the work done on the property. Thus,
ciaims clearly ialil within the language

ci trhese provisions and make their complaints fatally defective.

The reasons underlying the exclusiveness of compensa-

S o e - hel o~ - - . hed

clon remedy are clearly stated as follows:

Orce a woxrkmen's compensation act

has becone aPOL*Cque either through
compulsion or election, it affords the
exciusive remecy for tle injury by the
enployee or his dependents agalnsu the
emplover and insurance carrier. This

is part Of the culd pro cuc in which

the sacrifices and galns oI the employees
and ecmployers are to some extent put

in balaﬁve, for, while the employer assumed
a new liability without Zfauit, he is
relieved of the prospects of large damag
verdicts. 2 Larson, The Law of Workmen's
Compensation, Section 65.-0, Page 137
(1974).

The Supreme Court of the State of Colorado is presented

- -

With a case similar to the case at hand which was Nicks v.

-
DL

il

ectron Corporation, --Colo. App.-- 478 P.2d 683, 1970, and was

decided by the Colorado Court of Appeals. That particular case

» k)

-~ - -n] e e
cleexriy indicates that

o
8]

employee working on the premises of

the cwner has no cause of action against the owner. The
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Court interpreteld The Colorads Reviseld Statuces, Chapter 81-9-1
(1983) and Chapter 81-9-2 (1963}, and held that the Plaintiff,

che emp.oyee, was excluded from maintaining a common law action
GgaLLST & party construed to ne his emplover under the Workmen's
Compensatcicn Act. The Court in Nicks specifically referred t
Ziexander v. Morrison-Xaudsen, 165 Coio. 118, 444 P.2d4 397 (19638),
vhich case considered the effect of C.R.S. 1863, 81-9-2. The
facts of Alexander are gulte similar to the facts in the present
case. In that case, the defendant, Morrison-Xnudsen, contracted

1orado~Ute Electric Assoc

ic Associlation.

rator, was employed by Morris

D

injured on the project.

the time.

Morrison brought

act subject to a commuon ctd

o

remedies
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The most recent
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.L'Ciff
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Droperty owner.
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Dursuant to C.R.S. 1963, 81-9-2.

G-

ric power plant on property owaed in part by

The plain

Morrison

erty ownex,

iation,

inc. to construct an
the Colorado-
intiff, Alexancder, a crane
on-Xnudsen and was seriously
Workmen's Compensation
The Court held that since
~gamut of the Act, it was
on, and the plaintiffs were

-

the Act, citing C.R.S. 19563,

e trial court properly
o-Ute, and
ity of any kind to

.
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1972, where the

actor,
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e action was dismissed

The Supreme Court on
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notT unconstitutional. The decilsion recognizes

Zor the purposes of Workmen's Compensation, and to do so is not

crnconstitutional.,  See also Varda v. Colorado Millino & Elevator

Co., == Coilo. App. —-=-, 499 p.24 1206 (1972).

The purpose of the Workmen's Compensation Act is
two-fold.  This is not only a statute designed to protect
enployees from work-related injuries, but also, it 1s an Act
in which the employer assumes a new liability without fault
and he Is releived of the prospect of large damage verdicts.

See Quote from 2 Larsoxn, The Law of Workmen's Compensation, at

clear from the above cited case as well as those

srecludes any liability on the part of a corporation owning
real property which contracts work done on sald property
so _ong as said contractor, subcontractor, oxr other person

oing work or undertaking to do any work for the owner of the

cions of the Plaintiffs' Complaint, it is clear

“het the Plaintiff, Richard B. Casaus, received Workmen's

}..l.

on insurance, and therefore, pursuant to the above

cited provisions, both Plaintiffs are estopped from pursuing

m
e
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t of contribution or actilioa of any kind against the

The Petitioner has alleged that there was no direct

Q

ontractual relation between the Defendant, CF&I Steel Corporxation

end the immediate employer cof the Plaintifi, State, Inc. But,

a
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v the very nature of the word “"subcontractor", it is clear that
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Couzt, 505 2.2d 408 (Mont. 1973), the property owner, pursuant

ith the general contractor required the general
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contracter to provide Workmen's Compensation insurance for its

Ry 2 ~ e Bt . -~ e - - - 7 e P .
employees oI subcontractors. Claiment, an exployvee of a

subcontractor, brought & negligence action against several
sarties, including the property cwiher. The property owner was

eld to pe entitied to dmmunity from suilt The cuestion the

.
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tank, the properiy owner, was entitled to the same immunity
in the absence of a direct contractual reguirement that the
slaintiff's immediate employer carried Workmen's Compensation.
Trhey held it was.

The Defeandant asserts that it does not absolve itsell
of ail responsibilitvvby‘mere+y‘contracting with a third party.

Rather, such owner is placed in the wvertical chain of responsi-
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bility and if the contractor, subcontractor, and person or
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then such responsibility to insure unaex
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“he owner. For purposes of this particular discussion, we

cice o the Court an additional case, Hartford Accident &
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i that Trimmer and the deceased, being in the same employment,
che provisicns cf Section 336, Cheapter 97
©o election of remedies does not apply, and the claimant's

.~ e

remedy before the Commission was exclusive. The Court said

trat the power company was not released firom liability under
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tne RAct and thus the power company's insurer, Hartiord, had to
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the decedent's spouse. This
case merely affirms the view that 1 the immediate employer in
the chain of responsibility does not carry Workmen's Compensation
insvrance, then the responsibility for such ilasurance coverage
falls on the next employer in the caain.
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Decisions reached by the Coliorado Supreme Court
o P T e N . ~ 2 e A - ith the
E20Ve Ccried GeClSllns &s Well &8 ocaers are consisitent wita ch

eat weight of authority in the United States. There are tinree

eneral types of "exclusive liability" clauses and Colorado
clearly has one of the broadest of all statutes. As such, the
cases with unanimity have excluded suits by all persons for the

weongful death of an employee. See 2 Tarson, Workmen's Compensa-

“ion Law, Section 66.10 and 66.12, Pages 152-152.3 (1974). 1In
effect, what the Colcorado cases in Larson's treatise state 1is
that once the Workmen's Compensation Act has become applicable,
Zfords the exclusive remedy Zor the injury and all other

causes of action of whatever nature or kind are abolished. In

fact, it can be stated that since no cause of action was
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iCs constituting alleged fraud. The Court guoting

Zrom 3L Am. Jur. Section
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es 130-131, in wnich the
&g

Zoilowing statement appeaxrs:

- - - It is a general rule that a judgment by
default must be justified by the pleadings.

o’
Such a Jjudgment may not be rendered where the
pleadings of plaintiff omit averments essential
to the showing of a cause oOf action.
ne Supreme Court then remanded the case with directions to
vacate the default judgment heretofcre entered, and to permit
e finance company tc f£ile its answer to the end that the

case may be tried on its merits. It Is clear that a default

e T A e e T ey o~ o —— 1 KA P ™3 S [ 3 am A 3
3ncuid not have been entered by the District Court ia this

within the Colcorado Workmen's Compensation Act. As such,

Oof this matter and since the claimants c¢f the decedent were
awarded compensation, and since it is clear that Richard
3. Casaus was an employee at the time of the injury, and
that the Defendant, CF&I Steel Corporation was an'employer

-

wrauant to C.R.S. 1963, 81-9-2, +the District Court had no

jurisdiction to hear this matter. It is only proper that in
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cxzCtion of this matter, and that untlil the Industrial Commissi
Cetermined thatvt the plaintifi was not an employee &t the time
I Toe BTriXing, the District Court had no jurisdiction. After
CLoing several sections c¢f the Workmen's Compensation Act,
re-erring to C.R.S. 1953, 8L-3-2, aad observing that the
corporation was in full compilance with the Act, the Court
CnGertook to discuss the jurisdiction of the District Courts
Tz Court reiferred To Articie VI, Section 9, of T Colorado
Constitution, defining the powers of the trial court, and went
on TO states

2rticle VI, Section 9, of the Colorado Consti-

tution p:ov ides: The district courts shall be

trial courts of record with general jurisdic-

tion and shall have original jurisdiction on all

civil, probate, and criminal cases, except as

otherwise provided herein . . . if the plaintiff

was an employvee at the time the injury occurred,

the Industrial Commission would have exclusive

jurisdiction of the matter. ' However, we hold

that the district court had jurisdiction in

determining whethex the piaintiff was an

employee at that time. Suvra, page 654.
Liter discussing the matter of waether or not the plaintiff
wes an employee and strongly suggesting to the trial court by
referance to the Workmen's Compensaticn law that he was, the
court stated:

e s o On re:r;ai, there must be a determination

as to whether the plaintiff remained under th

Workmen's Co mpe; sation &t the time the alterca-

tion tooxk pliace, and, if it is found that ne

is S"“ll,unde: the Act, the court loses Juris-—

dicticn of the matter. " Sudra, page 655

(Emphasis Added)
~he Court then remanded the case for further proceedings
consistent with the views expressed therein. What the Court
i3 saying in the Packaging Corporation case is that once
“he Workmen's Compensation Act has become applicable, 1t
affords the exclusive remely for the injury and the Incustrial
Commission affords the exclusive Jjurisdiction. The language
in the Packaging Corporation case is clear and uneguivocal. T
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C—ccilh O Tae matcer. The only cuestion the District Court aad
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L)
SLp-0yee at the time he was injured. Such is not the gquestion
With tae case at hand.  Plaintiffs adnit in thelr Complaint and
accompanying 3rief that the Plaintiff was an employee at the

~aT T

cime of the injury. Defendants did not refute this in any of
theilr answers or bxiefs. In fact, the Complaint clearly

that the Plaintiffs recelved Workmen's Compensation.
Therefore,; since the decedent was an employee at the time of

che accident and the Defendant 1s clearly an employer under

C.R.S. 1963, 81-95-2, the exclusive Zurisdiction of this
matcer lies within the Industrial Commission and the District
Court nas no jurisdiction of this matter.

tion was raised again in

J
Sieck v. Trueblood, 485 P.28 134 (1971), where a co-employee
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neld that the plaintifif was acting within the scope oI als
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o nold that the Plaintiff
recovery under the Act and the trial court should have so ruled.

2pplying this holding to the case at hand, it is apparent taac

cnhe Plaintififs are limited to recovexry unde the Workmen's
Compensation Act. The Defendant, CF&I Steel Corporation, cannoc

-

. . . p e p e E o LT
be clasgsified as a stranger in thig action. Thererfore, there

is not a third party tor:t-feasor and the Supreme Court has so

expressed this view in O'Cuinn v. Walt Disney Productions, Iac.,

3 2.28 344 .{1972), and Alexander v. Morrison-Xnudsen, 166 Colo.
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erea to deal with the subject matter of the action. Even
=% the cefendant failed to object to the competency of the
Court, where the Court has no jurisdiction to render judgment
because Of Lts lack of competency, the objection is never

waived. This is true even 1f the CZelfendant expressly consents
To exercise of jurisaiction.  See generally Restatement of

:.ge to the jurisdiction

Avery v. County Court of

Ciloin County, 128 Colo. 421, 250 p.2& 122 (1952), where the
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227 Colo.. 5, 324 1 ‘ {3958; This was an action for
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the piraintiif a judgment on a finding that the decedent, Cadwell,
wes negligent. On appeal, the delfendant contended that the

- Court had no jurisdiction to entertain the cause. The

¢ the time this action was heard gave

The County Court jurisdictlon over probate matters.  The executor

I

s cefencdant in the District Court action did not challenge the
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that a cause

of action never existed Ior and on behalf of the Plaintiffs.
“ne State of Colorado adopted the common law pursuant to
ilegisliative enactment. . Thus, 1f ail causes of action, common
law rights and remedies of an employee against his employer

zre abclished purstant to the Workmen's Compensation Act,

- S e = P . [PV R — ~ s e = . o~ t
A0 L8 AMDOSsLTLie TO CcomsTIUe any parc o tae Workmen' s

A1l causes of action, acticns at law,
suits in equity, and proceedings whatso-
ever, and &all statutory and common law
“"gn:s and remedies for and on account
of such death of, ox persconal Ianjury to
any such employee and accruing to any
and all pe*sons whatsoever, are hereby
abolished except as provided in this
chapter.

~erefcre, to suggest that Defendant's defense is a plea ia

Dar is clearly wrong, since 8i-3-Z alkolishes all common law

Also, &as stated previously, (See Packaging Corporaton of

Imerica v. Roberts, 455 P. 95
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Commission has exclusive Jjurisdiction of this matter, since

.

the decedent was an adnitted employee, and thereiore, the
District Court had no jurisdiction to hear this matter.
2. Not only did the District Court exceed its
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sildered excusable neglect on the part of the client

ercitling him to have judgment set aside. See also,
Seyer v. Petersen, 92 Colo. 462, 27 2.2d 1115 (1933), and

Caikins v. Smalley, 28 Colo. 227, 294 P. 534 (1930). 1In

o

ooth of these cases, th Supreme Couxt reversed the Distri

fusal to set aside a default judgment on the basis

BT A N~ LR LS o O S, Il de ey T g s -~ P T 9ra

chgt the District Court abusged its discretion. In Calkins
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colnses was negligent.  Tae Defencant, CF&I Steel Corvnoration
] 7 - 1

[P~ . I n e R N e e T 2o . 3+
&G Lts day in Court either, and as such is entitled
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that was c¢ited in Buriington Ditch, Reservoir & Tand Co. et al

7. T, Morgan Reservolr & Trrigatica Co. et al, 59 Colo. 571,

151 P, 432 (1913), in which the Colorxado Supreme Court decided

& Washington decision which said:

The function of a couxt is to adjudicate
the differences existing between litigants
and mete out that which is right and lawful,

Al

so far as sucn a consunraation may be approx-
imated under the forms of law. . Thpy‘aLe'not
institutions wqe*e the rights of suitors are
o pe determined by the prowess, skill, or
sharp practice of attorneys on the one side,
by the inconsequential errors, omissions,
and oversights of the opposite counsel.
Technicalities, forms, and rules must not
be pe:M¢bucd uo defeat the highest purpose
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C.R.8. 1963 81-3-3, as amendsd
' ) ;;a?il;"y O emplioyer coxplving. -- Any employer who
LG5 e.ected to and has uomp_ied with the provisions of this
chapter, including the provisions relating to insurance, shall
20T S& subject to the provisicns of section 8.-3-1; nor shail
SUCK ﬁmpglye; or toe insurance carrier, if any, insuring such
empwoyer's lianility under this chapter be subject to any
ocner liability whatsoever for the death of or personal injury
O any empLovee, except as provided in this chapter; and all
cevses oI action, actlions at law, suics in ej"it\, and pro-
ceslings whatever, and all statutory and common law rights
and remedles Zor and oa account of such death o, or personal
iniury to any such emplovee and accruing to any and all persons
w?omsoevzr, &re nereby &bolished except as provided in this
crLapter.
C.R.5. 1963 81-9-2

Repairs to real property--liability for insurance.-—-
(1) ©Bvery person, company Or corporation, that owns any
real property or improvements thereon and that contracts out
any

ntractor, person, Or pPersons,

1

mploye? under the terms oI
actor, and subcontractor,
enplovees, shail each
as deflned
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If said contractoxn,
n3 doing or unde
rhy, as provided

imself be an employer
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vided in this chapter,
person, persons,
have any right of con
iing actions under
conpan y ’
rovemencs
lerty.
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act

suocontractor,
Xing to do any wWOrXkK LOr an owner
;n scosection
as cdefined in
ng of such work and sha&¢ bvefore commencing such work
and shall keep insured his lizbility for compensation
nelther said contractor,
ltS emp.oyees oOr its insurers,

uticn or action of any kind
section $1-13-8,
Ccr corporation ow

dd

work done on and to said pz coperty to any contractor, sub-
wiho shall hire or use four

re employees or workmen, including himself
in the doing of such business,

if

working
shall be deemed to be

this chapter and every such
person,
ancd a
his chao

or persons, as well
¢f them be deemed to
and such employer
chapter to pay compensa-
Luv;bfLom to said contractor,
vees and, before commencing
ecp ;usurea nis liability
emplover shall be entitled
from said contractor,
may withhold and deduct
royalities or other
contractor, subcon-
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person or
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\*) of this section,

this chapter, in

stbcon-

herein against the
ng real property and

s out work done on said
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Corditions o wacdoverv.-- (1) (&)

The right ©o <ne coupensation provided for in this
Chepter, in lieu of any oifner liablliiy whatsoever, to any
and all persons whomsoever, for any personal injury acciden-—
cally sustained or deaith resulting thererfrom, shall obtain
in all cases where the following conditions occur:

\b) Where, at the time of the accident, both
employer and employee are subject to the provisions of
tais chapter; and where the empiover has complied with the
vrovisions thereof regarding insurance;

(¢} Where, at the time of the accident, the employee
is performing service arising out of and in the course of
nis employment;

(d) Wnere the injury or death is proximately caused
oy aCC’dent arising out of and in the course of his employ-

- A p=3

ment, and 1s not intentionally self-inflicted.
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