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NO. 27444

IN THE

SUPREME COURT 

STATE OF COLORADO

CITY OF LOVELAND, )

)
P l a i n t i f f - A p p e l l e e ,  )

)
vs. )

)
THE PUBLIC U T I L I T I E S  )
COMMISSION OF THE STATE )
OF COLORADO AND EDWIN R. )
LUNDBORG, HENRY E. ZARLENGO, )
AND EDYTHE S. M ILLER, as )
members o f  s a i d  Commission. )

)
D e f e n d a n t s - A p p e l 1 a n t s . )

REPLY BRIEF OF DEFENDANTS-APPELLANTS,

THE PUBLIC U T I L I T I E S  COMMISSION OF THE STATE OF COLORADO

AND

EDWIN R. LUNDBORG, HENRY E. ZARLENGO, AND EDYTHE S. MILLER,

Appeal
From D i s t r i c t  C o u r t  

In  And Fo r  The 
C ounty  O f  L a r im e r

HONORABLE 
John A. P r i c e  

Judge

as members o f  s a i d  Commission

ARGUMENT

C i t y  o f  L o v e la n d  b e g in s  th e  STATEMENT OF CASE i n  i t s  answer  

b r i e f  w i t h  th e  s e n te n c e :

The o n l y  t r u l y  r e l e v a n t  f a c t  r e q u i r e d  f o r  
d e t e r m i n a t i o n  o f  t h i s  case i s  a com m unica t ion  
to  th e  Commission f ro m  M r .  R ic h a r d  S. Jung 
i n f o r m i n g  t h e  Commission t h a t  he had been w i t h ­
o u t  a u t h o r i t y  t o  f i l e  so c a l l e d  " A d v ice  L e t t e r  
No. 12 .

2
L o v e l a n d 's  w h o le  STATEMENT OF CASE c e n t e r s  around M r .  J u n g 1 2

1. A t  pages 1 - 2 .

2 .  In  r e a l i t y ,  more Argument th an  S t a t e m e n t .



l e t t e r  r e f e r r e d  t o  i n  Commission D e c i s i o n  No. 88852  ( f f .  4 2 - 4 8 ) .  The 

b a s i c  p rob lem s w i t h  M r .  J u n g 's  l e t t e r  w ere  t h a t  i t  was some 46 y e a r s  

to o  l a t e  and . ig n o r e d  th e  r e a l i t y  in  w h ich  L o v e la n d  found  i t s e l f  on 

May 2 6 ,  1 9 7 6 .  On May 2 6 ,  1 9 7 6 ,  L o v e la n d  had been a p u b l i c  u t i l i t y  f o r  

a t  l e a s t  46  y e a r s ,  P u b l i c  U t i l i t i e s  Commission v .  C i t y  o f  L o v e l a n d ,

87  C o lo .  5 5 6 ,  289 P. 1090  ( 1 9 3 0 ) ,  a n d ,  w i t h  r e s p e c t  t o  i t s  s e r v i c e  and 

r a t e s  t o  custom ers  o u t s i d e  i t s  m u n i c ip a l  b o u n d a r i e s ,  a p u b l i c  u t i l i t y  

r e g u l a t e d  by The P u b l i c  U t i l i t i e s  Commission s i n c e  A ug ust  2 7 ,  1930 .  

L o v e la n d  w ou ld  have t h i s  C o u r t  ig n o r e  t h a t  p a r t  o f  t h e  r e c o r d  i n  t h i s  

case w h ich  shows t h a t  ( 1 )  L o v e la n d  f i l e d  an a p p l i c a t i o n  on J u l y  2 9 ,  

1 9 3 0 ,  f o r  a c e r t i f i c a t e  o f  p u b l i c  c o n v e n ie n c e  and n e c e s s i t y  to  

e x c l u s i v e l y  s e r v e  w i t h  e l e c t r i c a l  e n e r g y  and power two s p e c i f i c a l l y  

d e s c r i b e d  t e r r i t o r i e s  o u t s i d e  t h e  C i t y ' s  t e r r i t o r i a l  b o u n d a r i e s ,  

( d e s c r i b e d  i n  metes and bounds) ( f f .  8 7 - 9 0 ) ;  ( 2 )  t h e  Commission on 

August  2 7 ,  1 9 3 0 ,  is s u e d  t o  L o v e la n d  t h e  c e r t i f i c a t e  o f  p u b l i c  con ­

v e n ie n c e  and n e c e s s i t y  r e q u e s t e d  ( f f .  9 8 - 1 0 5 ) ;  a n d ,  ( 3 )  s i n c e  1 9 3 0 ,  

L o v e la n d  has f i l e d  w i t h  th e  Commission i t s  s c h e d u le  o f  r a t e s ,  c h a r g e s ,  

r u l e s  and r e g u l a t i o n s  ( t a r i f f s )  g o v e r n i n g  t h e  s a l e  o f  e l e c t r i c a l  

e n e rg y  and power t o  custom ers  o u t s i d e  i t s  t e r r i t o r i a l  l i m i t s ,  and 

annua l  r e p o r t s  w i t h  r e s p e c t  to  reve nue s  and o p e r a t i n g  expenses o f

i t s  E l e c t r i c  D e p a r tm e n t  ( f f .  2 2 ,  1 0 6 - 2 0 5 ) .
3

L o v e l a n d ,  i n  i t s  b r i e f  s t a t e s  t h a t  t h e r e  a r e  two groups o f

cases d e c id e d  by t h i s  C o u r t  d e f i n i n g  th e  r e l a t i o n s h i p s  between th e

Commission and m u n i c i p a l i t i e s .  A f t e r  c a t e g o r i z i n g  one group as "cases

i n  w h ich  th e  m u n i c i p a l i t y  i n v o l v e d  has d i r e c t l y  o r  i n d i r e c t l y  p o s i t e d

some j u r i s d i c t i o n  o v e r  i t s  m u n ic ip a l  u t i l i t y  a s s e t s  by d i r e c t l y  o r
4

i n d i r e c t l y  s e e k in g  t h e  b e n e f i t  o f  a c t i o n  by t h e  Com m ission,"

L o ve lan d  d e s c r ib e s  th e  o t h e r  group as 3 4

3 .  A t  page 4 .

4 .  I b i d .
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cases [ h a v i n g ]  t o  do w i t h  d i r e c t  c o n f r o n t a t i o n  
between t h e  Commission and a m u n i c ip a l  c o r p o r a ­
t i o n  in  w h ich  th e  m u n i c ip a l  c o r p o r a t i o n  r e f u s e d  
to  s u b m i t  i t s  im p ro v e m e n ts ,  money, p r o p e r t y  o r  
e f f e c t s  t o  th e  j u r i s d i c t i o n  o f  t h e  C om m iss io n .5 6

In  t h i s  second g r o u p ,  L o v e la n d  i s  r e f e r r i n g  m a i n l y  t o  C i t y  o f  Englewood  

v .  C i t y  and County  o f  D e n v e r , 123 C o lo .  2 9 0 ,  229  P .2 d  667 ( 1 9 5 1 ) .  A 

r e a d i n g  o f  t h e  Englewood case  r e v e a l s  t h a t  i t  i n  no way i n v o l v e d  a 

" d i r e c t  c o n f r o n t a t i o n "  between t h e  Commission and t h e  C i t y  and County  

o f  D e n v e r .  The c o n f r o n t a t i o n  was between Englewood and D e n v e r .  The  

Commission, a c c o r d i n g  t o  t h i s  C o u r t ' s  o p i n i o n ,

r e f u s e d  j u r i s d i c t i o n  i n  th e  m a t t e r  o f  th e  
f u r n i s h i n g  o f  w a t e r  s e r v i c e  o u t s i d e  i t s  t e r r i ­
t o r i a l  l i m i t s  by D e n v e r ,  i n  h o l d i n g  t h a t  

D e n v e r 's  o p e r a t i o n s  i n  c o n n e c t i o n  t h e r e w i t h  a r e  
as th o s e  o f  p r i v a t e  c o n t r a c t o r  o r  l e s s o r .  T h is  
r u l i n g  and o r d e r  i s  t o  be fo un d  in  Re C i t y  and 
County  o f  D e n v e r ,  e t  a l , i n  volume 2 0 ,  C o lo ra d o  
P u b l i c  U t i l i t i e s  R e p o r ts  a t  page 2 3 5 .  . . .
The co m m iss ion ,  by i t s  f i n d i n g s  and o r d e r ,  
seems t o  d i s t i n g u i s h  between t h e  l e a s i n g  o f  
w a t e r  and th e  f u r n i s h i n g  o f  a u t i l i t y  s e r v i c e .

123 C o lo ,  a t  3 0 0 .

6
L o v e l a n d ,  i n  i t s  b r i e f ,  s t a t e s  t h a t  t h e  Englewood c a s e ,  

d e c id e d  in  1 9 5 1 ,  was t h e  f i r s t  case  i n  w h ich  A r t i c l e  V , S e c t i o n  35

o f  th e  S t a t e  C o n s t i t u t i o n  was t h e  g o v e r n i n g  law  w i t h  r e s p e c t  to  muni­

c i p a l  s e r v i c e  o u t s i d e  th e  c i t y .  The Commission d i s a g r e e s  w i t h  t h i s  

s t a t e m e n t .  F i r s t  o f  a l l ,  C i t y  o f  Lamar v .  Town o f  W i l e y , 80  C o lo .  1 8 ,  

248 P. 1009 ( 1 9 2 9 ) ,  a l s o  c o n s i d e r e d  A r t i c l e  V ,  S e c t i o n  3 5 ,  i n  l i g h t  o f  

s e r v i c e  by a m u n i c i p a l l y  owned e l e c t r i c  u t i l i t y  o u t s i d e  th e  t e r r i t o r i a l  

l i m i t s  o f  th e  c i t y .  The Lamar case  a n t e d a t e d  th e  Englewood case by some 

22 y e a r s .  I t  was i n  th e  Lamar case  t h a t  t h i s  C o u r t  i n t e r p r e t e d  th e  

p r o h i b i t i o n s  o f  A r t i c l e  V ,  S e c t i o n  3 5 ,  as a p p l y i n g  t o  f a c t u a l  s i t u a t i o n s  

t h a t  e x i s t e d  i n  Town o f  H o ly o k e  v .  S m i t h , 75 C o lo .  2 8 6 ,  226 P. 148  

( 1 9 2 4 ) ,  i . e . , t o  s i t u a t i o n s  w here  t h e  G en era l  Assembly c r e a t e d  a s p e c i a l  

commission and a t t e m p t e d  to  d e l e g a t e  to  i t  power t o  r e g u l a t e  muni­

c i p a l  f u n c t i o n  w i t h i n  th e  c o r p o r a t e  l i m i t s  o f  a m u n i c i p a l i t y .  S e c o n d ly ,

5 .  I b i d .

6 .  A t  page 4 .
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The Englewood case  t u r n e d  up s t a t u t o r y  and case  law  d e f i n i n g  w hat  i s  a

" p u b l i c  u t i l i t y . "  C.f. Robinson v .  C i t y  o f  B o u l d e r , ____C o lo .  _____ ,

547 P .2 d  228  ( 1 9 7 6 ) .  T h is  i s  why t h e r e  i s  no i n c o n s i s t e n c y  between  

th e  h o l d i n g s  i n  C i t y  o f  Lamar v .  Town o f  W i l e y , s u p r a , and C i t y  o f  

Englewood v .  C i t y  and County  o f  D e n v e r , s u p ra  -  as t h i s  C o u r t  so s t a t e d  

i n  C i t y  and C ounty  o f  D enver  v .  P u b l i c  U t i l i t i e s  C om m iss ion , 181 C o lo .

3 8 ,  4 4 - 4 5 ,  507 P .2 d  871 ( 1 9 7 3 ) .
7

L o v e la n d  a rg u es  i n  i t s  b r i e f  t h a t  t h e  Commission i n  i t s  

o p e n in g  b r i e f  d i d  n o t  p o i n t  o u t  w here  A r t i c l e  V ,  S e c t i o n  3 5 ,  makes 

a d i s t i n c t i o n  between p r o p e r t y  i n s i d e  and o u t s i d e  t h e  c i t y  l i m i t s  o f  a 

m u n i c i p a l i t y .  A r e a d i n g  o f  A r t i c l e  V ,  S e c t i o n  3 5 ,  does in d e e d  n o t  

i n c l u d e  e i t h e r  w o rd .  How ever ,  t h e  Com m iss ion ,  i n  i t s  o p e n in g  b r i e f ,  

d i d  d is c u s s  and q u o te  a t  l e n g t h  f ro m  C i t y  o f  Lamar v .  Town o f  W i l e y , 

s u p r a , w here  t h i s  C o u r t  i n t e r p r e t e d  A r t i c l e  V ,  S e c t i o n  3 5 ,  as a p p l i ­

c a b le  t o  f a c t u a l  s i t u a t i o n s  such as e x i s t e d  i n  Town o f  H o ly o k e  v .  S m i t h ,  
8

s u p r a , b u t  n o t  to  f a c t u a l  s i t u a t i o n s  as e x i s t e d  i n  C i t y  o f  Lamar v .
9

Town o f  W i l e y , s u p r a . I t  i s  c u s t o m a r i l y  acknow ledged  t h a t  c o u r t s ,

e s p e c i a l l y  th e  h i g h e s t  c o u r t  o f  a s t a t e ,  has t h e  power and a u t h o r i t y

to  i n t e r p r e t  c o n s t i t u t i o n a l  p r o v i s i o n s .
10

L o v e la n d  a rgu es  i n  i t s  b r i e f  i n  a t t e m p t i n g  t o  d i s t i n g u i s h  

C i t y  and County  o f  D enver  v .  P u b l i c  U t i l i t i e s  Com mission, s u p r a , f rom  

th e  i n s t a n t  case  t h a t  D enver  p l a c e d  " i t s  r e l i a n c e  e n t i r e l y  on A r t i c l e  

XXV o f  t h e  C o lo ra d o  C o n s t i t u t i o n  in  c l a i m i n g  in  c o u r t  t h a t  t h e  Commission 7 8 9 10

7. A t  page 6 .  -

8 . Where t h e  m u n i c i p a l l y  owned u t i l i t y  was s e r v i n g  o n l y  customers  
r e c e i v i n g  e l e c t r i c a l  s e r v i c e  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  th e  

town.

9 .  Where t h e  m u n ic ip a l - o w n e d  u t i l i t y  was s e r v i n g  custom ers  r e c e i v i n g  
e l e c t r i c a l  s e r v i c e  bo th  w i t h i n  and w i t h o u t  th e  t e r r i t o r i a l  l i m i t s  

o f  th e  c i t y .

10. A t  pages 8 - 9 .
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had no j u r i s d i c t i o n  o v e r  t h e  C i t y ' s  o p e r a t i o n  o f  i t s  bus system  

o u t s i d e  D e n v e r 's  t e r r i t o r i a l  b o u n d a r ie s .  A r e a d i n g  o f  t h e  b r i e f  f i l e d  

by Denver  i n  t h i s  C o u r t  r e v e a l s  t h a t  D enver  n o t  o n l y  r e l i e d  upon 

A r t i c l e  XXV i n  s u p p o r t  o f  i t s  p o s i t i o n ,  b u t  a l s o  A r t i c l e  XX and 

A r t i c l e  V, S e c t i o n  35 o f  t h e  S t a t e  C o n s t i t u t i o n .  In  a d d i t i o n ,  t h e  

same cases b e in g  re h a s h e d  i n  th e  i n s t a n t  case  were  t h o r o u g h l y  rehashed  

i n  t h e  Denver  c a s e .

N e x t ,  L o v e la n d  a t t e m p t s  t o  d i s t i n g u i s h  K. C. E l e c t r i c

A s s o c i a t i o n ,  I n c ,  v .  P u b l i c  U t i l i t i e s  C om m iss ion , ____C o lo .  _____ ,

550 P .2 d  871 ( 1 9 7 6 ) ,  f rom  t h e  i n s t a n t  c a s e ,  a r g u i n g  t h a t :  " T h is  i s

q u i t e  n a t u r a l  because  K. C. E l e c t r i c  i s  n o t  a p p l i c a b l e  h e r e ,  b e in g  a

case i n  w h ich  t h e  m u n i c i p a l i t y  i n v o l v e d  was n o t  b e f o r e  t h e  p u b l i c  
_ 11

u t i l i t i e s  c o m m is s io n ."  To th e  c o n t r a r y ,  t h e  m u n i c i p a l i t y  i n v o l v e d  -  

th e  C i t y  o f  B u r l i n g t o n  -  was b e f o r e  t h e  Commission. B u r l i n g t o n  p e t i ­

t i o n e d  t h e  Commission f o r  l e a v e  t o  i n t e r v e n e  a f t e r  K. C. E l e c t r i c  

A s s o c i a t i o n  had p e t i t i o n e d  t h e  Commission f o r  l e a v e  t o  i n t e r v e n e  

c l a i m i n g  t h a t  B u r l i n g t o n  was r e q u i r e d  t o  buy w h o l e s a l e  e l e c t r i c  power  

from  i t ,  n o t  P u b l i c  S e r v i c e  Company o f  C o lo r a d o .  B u r l i n g t o n ' s  p e t i t i o n  

to  i n t e r v e n e  was g r a n t e d  by t h e  Com m ission, and B u r l i n g t o n  a p p e a re d  by 

counsel and p a r t i c i p a t e d  i n  t h e  h e a r i n g  l e a d i n g  t o  t h e  Com mission 's  

d e c i s i o n ,  as w e l l  as b e f o r e  t h e  d i s t r i c t  c o u r t  and t h i s  C o u r t .  A l l  

o f  th e  above w ere  b e f o r e  t h i s  C o u r t  when i t  d e c id e d  t h e  K. C. E l e c t r i c  

A s s o c i a t i o n  c a s e .

L o v e la n d  i n  i t s  b r i e f  w r i t e s :  "The Commission had endeavored  

to  d e m o n s t ra te  t h a t  L o v e la n d  has chosen t o  be r e g u l a t e d  by t h e  Commis­

s io n  and as a u t h o r i t y  f o r  t h i s  r e f e r s  to  P u b l i c  U t i l i t i e s  Commission  

vs. C i t y  .o f  L o v e l a n d , 87 C o lo .  5 5 6 ,  289 Pac. 1090 ( A p r .  1 9 3 0 ) . "

11. A t  page 10 .

12. A t  page 12 .
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Such i s  n o t  t h e  c a s e ,  t h e  L o v e la n d  case  was c i t e d  by t h e  Commission in  

i t s  b r i e f  t o  s u p p o r t  th e  p r o p o s i t i o n  t h a t  L o v e l a n d ,  i n  i t s  o p e r a t i o n  o f

s u p p l y i n g  e l e c t r i c a l  e n e r g y  and power a t  r e t a i l  i s  a " p u b l i c  u t i l i t y . "
13

L o v e la n d  a rg u es  i n  i t s  b r i e f  t h a t  C i t y  o f  T h o rn to n  v .

P u b l i c  U t i l i t i e s  C om m iss ion , 157 C o lo .  1 8 8 ,  402 P .2 d  194 ( 1 9 6 5 ) ,  was 

a n o t h e r  case  w here  t h i s  C o u r t  f o l l o w e d  t h e  c l e a r  mandate  o f  A r t i c l e  V,  

S e c t i o n  3 5 .  The Commission s u b m its  t h a t  t h i s  i s  an o v e r l y  s i m p l i f i e d  

i n t e r p r e t a t i o n  o f  t h i s  C o u r t ' s  o p i n i o n .  The Commission does n o t  r e a d  

th e  T h o r n to n  c a s e ,  o r  as s t a t e d  a b o v e ,  th e  Englewood case  as b e in g  

i n c o n s i s t e n t  w i t h  t h e  Lamar c a s e .  In  th e  T h o rn to n  c a s e ,  t h e  Commission  

a t t e m p t e d  to  undo th e  s a l e  by N o r th w e s t  U t i l i t i e s  Company o f  i t s  w a t e r  

and sewage f a c i l i t i e s  t o  t h e  C i t y  o f  T h o r n t o n ,  th ro u g h  t h e  C om m ission 's  

j u r i s d i c t i o n  o v e r  N o r t h w e s t ,  a r e g u l a t e d  p u b l i c  u t i l i t y .  16.  a t  1 9 1 - 1 9 3 .

In  T h o r n t o n , t h i s  C o u r t  d i s c u s s e d  n o t  o n l y  A r t i c l e  V , S e c t i o n  3 5 ,  b u t

. 14
a l s o  A r t i c l e  XXV and s e v e r a l  s t a t u t o r y  p r o v i s i o n s :  C . R . S .  1 9 5 3 ,  1 1 5 - 5 - 4 ,

1 3 9 - 3 2 - 1  (Supp .  1 9 6 0 ) ,  1 3 9 - 4 2 - 1  and C . R . S .  1 9 6 3 ,  1 3 9 - 5 2 - 1  t o  1 3 9 - 5 2 - 7 .

W ith  r e s p e c t  t o  t h e  s t a t u t o r y  p r o v i s i o n s  a p p e a r i n g  i n  th en  C h a p te r  1 3 9 ,

t h i s  C o u r t  w r o t e :

In  su nm ary ,  t h e y  g i v e  f u l l  power t o  t h e  m uni ­
c i p a l i t y ,  s u b j e c t  o n l y  t o  t h e  e l e c t o r a t e ,  t o  
p u rc h a s e  o r  a c g u i r e  by condem nat ion  a t  t h e  f a i r  
m a rk e t  v a l u e  t h e r e o f  any w a t e r  works o r  system  
and a p p u r te n a n c e s  n e c e s s a r y  t o  t h e  works o r  

s y s te m .  Such f a c i l i t i e s  may be w h o l l y  w i t h i n  
o r  w h o l l y  w i t h o u t  t h e  m u n i c i p a l i t y . The m u n c i -  
p a l i t y  i s  a u t h o r i z e d  t o  o p e r a t e  and m a i n t a i n  such

13 . A t  pages 1 0 -1 1 .

14. S in c e  r e p e a l e d  and r e p l a c e d  by a new s e c t i o n  -  now C . R . S .  1 9 7 3 ,  
4 0 - 5 - 1 0 4  -  w h ich  read s  as f o l l o w s :

A c g u i s i t i o n  by m u n i c i p a l i t y . ( 1 )  Any m u n i c i p a l i t y  w h ich  has 
a c g u i r e d  o r  c o n s t r u c t e d  any p u b l i c  u t i l i t y  p l a n t ,  p r o p e r t y ,  o r  
f a c i l i t y  has th e  power t o  c o n t r a c t  w i t h  a p u b l i c  u t i l i t y  f o r  th e  
o p e r a t i o n  o f  any p a r t  o r  t h e  w ho le  t h e r e o f ,  s u b j e c t  t o  t h e  p r o ­
v i s i o n s  o f  a r t i c l e s  1 to  7 o f  t h i s  t i t l e  and to  e x e r c i s e ,  in  
r e s p e c t  t o  such p u b l i c  u t i l i t y ,  t h e  powers o f  r e g u l a t i o n  and 

s u p e r v i s i o n  c o n f e r r e d  upon by t h e  com m iss ion .

( 2 )  S e c t io n s  4 0 - 5 - 1 0 1  t o  4 0 - 5 - 1 0 4  s h a l l  n o t  a p p l y  t o  r a i l r o a d s .
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w a t e r  f a c i l i t i e s  o r  sew er  f a c i l i t i e s  o r  b o th  f o r  
i t s  own u s e ,  f o r  th e  use o f  p u b l i c  o r  p r i v a t e  
u s e ,  and f o r  use w i t h i n  and w i t h o u t  th e  t e r r i ­
t o r i a l  b o u n d a r ie s  o f  th e  m u n i c i p a l i t y .  One 

s e c t io n  p r o v id e s  t h a t  th e  o p e r a t io n  and th e  
c o s t  t h e r e o f  s h a l l  be w i t h o u t  m o d i f i c a t i o n ,  
s u p e r v i s io n  o r  r e g u l a t i o n  o f  r a t e s ,  f e e s ,  t o l l s  

o r  c h a rg e s  by any b o a r d , a g e n c y , b u r e a u ,  commis­
s io n  o r  o f f i c i a l  o t h e r  th a n  th e  g o v e r n in g  body  

as p r o v id e d  by o r d in a n c e  in  th e  m u n i c i p a l i t y .
A p e r t i n e n t  p o r t i o n  o f  C .R .S .  1 9 6 3 ,  1 3 9 - 5 2 - 1 0 ,  
p r o v id e s ,  " *  *  *  In  so f a r  as th e  p r o v is io n s  

o f  t h i s  a r t i c l e  a r e  i n c o n s i s t e n t  w i t h  th e  p r o ­
v is io n s  o f  any o t h e r  la w ,  th e  p r o v is io n s  o f  
t h i s  a r t i c l e  s h a l l  be c o n t r o l l i n g . "

A r e a d in g  o f  t h e  v a r io u s  p e r t i n e n t  s t a t u t e s  

p o in t s  t o  th e  in e s c a p a b le  c o n c lu s io n  t h a t  th e  
a c q u i s i t i o n  by T h o rn to n  o f  th e  N o r th w e s t  f a c i l ­
i t i e s  c o u ld  n o t  be p r e v e n te d  o r  i n t e r f e r e d  w i t h  
by any agency once th e  p e o p le  o f  T h o rn to n  
d e te r m in e d  by t h e i r  v o te  t h a t  th e  system  was 
to  be a c q u i r e d .  . . .

157 C o lo .  1 9 5 - 1 9 6 .  (E m phasis  p a r t l y  C o u r t ' s ,  p a r t l y  a d d e d . )  By th e  

fo r c e  o f  A r t i c l e  V ,  S e c t io n  3 5 ,  and th e  s t a t u t o r y  p r o v is io n s  c i t e d  

above, th e  Commission n o t  o n ly  d id  n o t  have j u r i s d i c t i o n  to  undo th e  

s a le  o f  N o r th w e s t 's  w a t e r  and. sewage f a c i l i t i e s  w i t h i n  th e  C i t y  o f  

Thornton to  T h o r n t o n ,  b u t  a ls o  N o r th w e s t 's  w a t e r  and sewage f a c i l i t i e s  

o u ts id e  th e  C i t y  o f  T h o r n to n .

L o v e la n d  makes th e  a rg u m e n t in  i t s  b r i e f  t h a t  th e  Commis­

s io n 's  O rd e r  in  D e c is io n  No. 3 0 2 1 ,  d a te d  A ugust 2 7 ,  1 9 3 0 ,  w h ich  reads

I T  IS  THEREFORE ORDERED, T h a t  th e  p u b l i c  
c o n v e n ie n c e  and n e c e s s i t y  r e q u i r e s  t h a t  th e  C i t y  
o f  L o v e la n d  b e ,  and th e  same i s  h e re b y ,  
a u t h o r i z e d  t o  s e l l  and d i s t r i b u t e  e l e c t r i c a l  
e n e rg y  to  th e  p u b l i c  r e s i d i n g  in  th e  two a re a s  
h e r e in b e f o r e  d e s c r ib e d ,  and t h i s  o r d e r  s h a l l  be 
t a k e n ,  deemed and h e ld  t o  be a c e r t i f i c a t e  o f  
p u b l i c  c o n v e n ie n c e  and n e c e s s i t y  t h e r e f o r .

( f .  10 4 ) (Em phasis  a d d e d . )  d id  n o t  g r a n t  a c e r t i f i c a t e  o f  p u b l i c  con­

ven ience and n e c e s s i t y  to  L o v e la n d .

In  i t s  a p p l i c a t i o n  f o r  a c e r t i f i c a t e  o f  p u b l i c  c o n v e n ie n c e  and 

n e c e s s i ty ,  L o v e la n d  p ra y e d  f o r  th e  f o l l o w i n g  o r d e r :

WHEREFORE th e  C i t y  o f  L o v e la n d ,  a p p l i c a n t  

h e r e i n ,  r e s p e c t f u l l y  a s k s :
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1. T h a t  th e  P u b l ic  U t i l i t i e s  Commission o f  
th e  S t a t e  o f  C o lo ra d o  make i t s  o r d e r  g r a n t in g  to  
a p p l i c a n t  a c e r t i f i c a t e  t h a t  th e  p r e s e n t  o r  

f u t u r e  p u b l i c  c o n v e n ie n c e  and n e c e s s i t y  r e q u i r e  
o r  w i l l  r e q u i r e  an e x te n s io n  o f  i t s  d i s t r i b u t i o n  
system  i n t o  th e  t e r r i t o r y  h e re in a b o v e  d e s c r ib e d ,  
w i t h  th e  n e c e s s a ry  d i s t r i b u t i o n  l i n e s  and e q u ip ­
ment f o r  th e  s e r v i c e  o f  i n h a b i t a n t s  o f  s a id  
t e r r i t o r y .

2 .  F o r such o t h e r  and f u r t h e r  o r d e rs  as may
be r e a s o n a b le ,  n e c e s s a r y  and a p p r o p r i a t e  in  th e  
p r e m is e s .  .

( f f .  9 4 - 9 5 )  L o v e la n d  a rg u e s  th a t  a l th o u g h  i t  r e q u e s te d  a c e r t i f i c a t e  

o f  p u b l i c  c o n v e n ie n c e  and n e c e s s i t y ,  and a l th o u g h  th e  Commission s a id  

i t  was g r a n t in g  L o v e la n d  a c e r t i f i c a t e  o f  p u b l i c  c o n v e n ie n c e  and n e c e s ­

s i t y ,  in  r e a l i t y  th e  Commission di_d n o t  g r a n t  L o v e la n d  a c e r t i f i c a t e

o f  p u b l i c  c o n v e n ie n c e  and n e c e s s i t y ,  because L o v e la n d  d id  n o t  s u b m it

15
i t s e l f  to  th e  j u r i s d i c t i o n  o f  th e  C om m ission. L o v e la n d  bases t h i s

c o n c lu s io n  on th e  f o l l o w i n g  s t a te m e n t  in  Commission D e c is io n  No. 3 0 2 1 ,

w h ich  L o v e la n d  q u o te s  in  i t s  b r i e f  a t  page 13 as f o l l o w s :

The a t t o r n e y s  f o r  th e  C i t y  made i t  c l e a r  t h a t  
th e  d e s c r i p t i o n  used was em ployed as a m a t t e r  

o f  c o n v e n ie n c e  and n o t  because o f  any c o n c e s s io n  
on th e  p a r t  o f  th e  C i t y  t h a t  th e  o p e r a t io n  o f  
i t s  own m u n ic ip a l  p l a n t  i s  u n d e r  th e  j u r i s d i c ­
t i o n  o f  th e  Com m ission.

( f .  1 0 3 )  (Em phasis a d d e d . )  What L o v e la n d  has n o t  in c lu d e d  in  i t s  

a rg u m e n t, i s  w h a t th e  im m e d ia te ly  p r e c e d in g  s e n te n c e  says as to  w hat

15 . W h e th er  th e  Commission has j u r i s d i c t i o n  t o  r e g u l a t e  th e  a c t i v i t i e s  
o f  a p e rs o n ,  f i r m ,  c o r p o r a t io n  o r  m u n i c i p a l i t y  does n o t  depend  
upon w h e th e r  t h a t  p e rs o n ,  f i r m ,  c o r p o r a t io n  o r  m u n i c i p a l i t y  subm its  
i t s e l f  to  th e  j u r i s d i c t i o n  o f  th e  Com m ission, as i t  w ould  to  a 
c o u r t  o f  la w .  The C om m iss ion 's  j u r i s d i c t i o n  to  r e g u l a t e  a t ta c h e s  

a n y t im e  th e  a c t i v i t i e s  o f  a p e rs o n ,  f i r m  o r  c o r p o r a t io n  b r in g s  i t  
w i t h i n  th e  d e f i n i t i o n  o f  b e in g  a " p u b l ic  u t i l i t y " ;  and in  th e  case  
o f  a m u n i c i p a l i t y ,  when i t s  a c t i v i t i e s  b r in g  i t  w i t h i n  th e  d e f i n i ­
t i o n  o f  b e in g  a " p u b l i c  u t i l i t y , "  and such a c t i v i t i e s  a r e  c a r r i e d  
on o u t s id e  th e  t e r r i t o r i a l  l i m i t s  o f  th e  m u n i c i p a l i t y ,  u n le s s  th e  
G en era l Assem bly  by s t a t u t e  p ro v id e s  t h a t  th e  m u n i c i p a l i t y  i s  f r e e  
from  r e g u l a t i o n ,  as in  C i t y  o f  T h o rn to n  v .  P u b l ic  U t i l i t i e s  Com­
m is s io n ,  s u p r a . W hether th e  p e rs o n ,  f i r m ,  c o r p o r a t io n  o r  m uni­
c i p a l i t y  w ants  o r  does n o t  w an t to  be r e g u l a t e d ,  o r  th e  Commission  
w ants  o r  does n o t  w an t to  r e g u l a t e  is  o f  no c o n t r o l l i n g  f o r c e .
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th e  " d e s c r i p t i o n "  r e f e r r e d  t o  in  th e  q u o t a t io n  in c lu d e d .  The s e n te n c e

im m e d ia te ly  p r e c e d in g  th e  above q u o t a t io n  read s  as f o l l o w s :

The t e r r i t o r y  f i r s t  d e s c r ib e d  in c lu d e s  th e  
C i t y  o f  L o v e la n d .

( f .  1 0 2 )  (Em phasis  a d d e d . )  In  b o th  th e  a p p l i c a t i o n  o f  L o v e la n d  and  

th e  Commission d e c i s i o n ,  t h e r e  a p p e a rs  a le n g t h y  d e s c r i p t i o n  in  m etes  

and bounds o f  two d e s c r ib e d  a r e a s ,  ( f f .  8 7 - 9 0 ,  9 9 - 1 0 2 )  The C i t y  o f

L o v e la n d  is  c o m p le te ly  e n c lo s e d  in  th e  one d e s c r i p t i o n ,  th e  C i t y  i t s e l f

. . 16
b e in g  a s m a ll  p a r t  o f  th e  d e s c r ib e d  a r e a .  T h u s , w h at th e  Commission

was a c k n o w le d g in g  was t h a t  a l th o u g h  th e  C i t y  i t s e l f  was in c lu d e d  w i t h i n

one o f  th e  d e s c r ib e d  a r e a s  to  w h ich  L o v e la n d  was a s k in g  f o r  a c e r t i f i c a t e

o f  p u b l i c  c o n v e n ie n c e  and n e c e s s i t y ,  L o v e la n d  was n o t  i n c l u d i n g  in  i t s

r e q u e s t ,  i t s  m u n ic ip a l  system  in c lu d e d  w i t h i n  th e  C i t y ' s  t e r r i t o r i a l

b o u n d a r ie s .  T h is  is  u n d e r s ta n d a b le  when one r e a l i z e s  t h a t  L o v e la n d 's

a p p l i c a t i o n  f o r  a c e r t i f i c a t e  was f i l e d  (and  th e  C o m m iss io n 's  d e c is io n

e n te r e d  th e r e o n )  w i t h i n  t h r e e  y e a r s  a f t e r  t h i s  C o u r t  d e c id e d  C i t y  o f

Lamar v .  Town o f  W i l e y , s u p r a , and w i t h i n  s i x  y e a r s  a f t e r  t h i s  C o u rt

d e c id e d  Town o f  H o ly o k e  v .  S m it h , s u p r a .

L o v e la n d  makes an a rg u m e n t in  i t s  b r i e f  t h a t  th e  Commission

f in d s  h a rd  to  ta k e  s e r i o u s l y .  L o v e la n d  w r i t e s :

I t  [C o m m iss io n ] bases t h i s  c o n c lu s io n  [ t h a t  
A r t i c l e  V , S e c t io n  35 does n o t  p r o h i b i t  
r e g u l a t i o n  by th e  Commission o u t s id e  th e  
c i t y ' s  t e r r i t o r i a l  l i m i t s ]  on "case  la w ."
T h is  i s  in d e e d  a n o v e l t y .  The Commission
c la im s  t h a t  th e  C o n s t i t u t i o n  can be
amended n o t  by th e  p e o p le ,  b u t  by d e c is io n s
o f  t h i s  C o u r t .  The C o u r t  m ust be as s u r -  .
p r i s e d  a t  such a c o n c e p t  as we w e r e . 16 17

16. T h is  i s  v i s u a l l y  r e v e a le d  in  th e  map annexed to  L o v e la n d 's  a p p l i ­
c a t i o n ,  w h ich  th e  C le r k  o f  th e  C o u r t  in  and f o r  L a r im e r  C o u n ty ,  
t o g e t h e r  w i t h  a n o th e r  map, d id  n o t  in c lu d e  in  th e  r e c o r d ,  a l th o u g h  
r e q u e s te d .  The maps w ere  p a r t  o f  A ppend ices  F and G t o  th e  Com­
m is s io n 's  Answer and C o u n te r c la im s .

17 . A t  page 11 .
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O th e r  th a n  th e  t h i r d  s e n te n c e  q u o te d  above b e in Q  a p u e r i l s  c h a r a c t e r ! -  

z a t io n  o f  th e  Commission s a rg u m e n t ,  i t  i s  h a rd  to  b e l i e v e  t h a t  anyone  

as l a t e  as 1977 i s  q u e s t io n in g  w h e th e r  c o u r t s ,  e s p e c i a l l y  th e  h ig h e s t  

c o u r t  o f  th e  S t a t e ,  has power and a u t h o r i t y  to  i n t e r p r e t  c o n s t i t u t i o n a l  

p r o v i s i o n s .

The C i t y  o f  F o r t  C o l l i n s  has a p p ea re d  in  th e  w i t h i n  ap p ea l  

as an Amicus C u r i a e . F o r t  C o l l i n s  was n e i t h e r  a p a r t y ,  n o r  an Amicus 

C u r ia e  in  th e  d i s t r i c t  c o u r t .  Inasmuch as th e  l e g a l  a rgu m ents  con­

t a in e d  in  F o r t  C o l l i n s '  b r i e f  f o l l o w  c l o s e l y  th o s e  c o n ta in e d  in  

L o v e la n d 's  b r i e f ,  th e  Commission w i l l  n o t  burden th e  C o u r t  by r e p e a t in g  

th e  C om m iss io n 's  a rg u m e n ts .  H ow ever, th o u g h , th e  Commission w ould  l i k e

to  p o in t  o u t  t h a t  a l l  o f  th e  " f a c t u a l "  s ta te m e n ts  made by F o r t  C o l l i n s

18
in  th e  PRELIMINARY STATEMENT p o r t io n  o f  i t s  b r i e f  a r e  o u t s id e  th e  

re c o rd  in  t h i s  c a s e .  R a th e r  th a n  m oving to  s t r i k e  such s ta te m e n ts  a t  

th is  t im e ,  th e  Commission w i l l  o r a l l y  move a t  th e  t im e  o f  a rgum ent  

b e fo re  th e  C o u r t  f o r  le a v e  to  re s p o n d . The C om m iss io n 's  re s p o n s e s ,  o f  

c o u rs e , w i l l ,  o f  n e c e s s i t y ,  a ls o  be o u t s i d e  th e  r e c o r d .

The C o lo ra d o  M u n ic ip a l  League has a ls o  a p p e a re d  as an Amicus 

C u r ia e  i n  th e  a p p e a l .  L ik e  th e  C i t y  o f  F o r t  C o l l i n s ,  i t  was n e i t h e r  

a p a r t y ,  n o r  an Amicus C u r ia e  b e f o r e  th e  d i s t r i c t  c o u r t .  The M u n ic ip a l  

League's  a rg u m e n t ,  s t a t e d  in  a n u t s h e l l ,  i s  t h a t  w h enever t h i s  C o u rt  

has had a case  b e f o r e  i t  i n v o l v i n g  th e  is s u e  o f  Commission j u r i s d i c t i o n  

to  r e g u la t e  a m u n ic ip a l  u t i l i t y  b e in g  o p e r a te d  o u t s id e  th e  c o r p o r a te  

l i m i t s  o f  th e  m u n i c i p a l i t y ,  and has s p e c i f i c a l l y  c o n s id e re d  A r t i c l e  

V, S e c t io n  3 5 ,  th e  C o u r t  has r u l e d  t h a t  A r t i c l e  V , S e c t io n  3 5 ,  bars  

Commission j u r i s d i c t i o n .  Such a p o s i t i o n ,  o f  c o u r s e ,  has to  assume 

t h a t  t h i s  C o u r t  n e v e r  s p e c i f i c a l l y  c o n s id e r e d  A r t i c l e  V , S e c t io n  3 5 ,  

in  C i t y  o f  Lamar v .  Town o f  W i l e y , s u p r a , a l th o u g h  th e  C o u r t  th o r o u g h ly  

a n a ly zed  Town o f  H o ly o k e  v .  S m ith , s u p r a , and s t a t e d :

i 8 .  A t  pages 1 - 2 .
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We t h i n k  th e  t r i a l  c o u r t  e x te n d e d  to  a s t a t e  
o f  f a c t s  i n  th e  p r e s e n t  ca se  an i n a p p l i c a b l e  

d o c t r i n e ,  and th e  r u l e  l a i d  down in  th e  H o lyoke  
c a s e ,  u n d e r  a s t a t e  o f  f a c t s  w h ich  a r e  r a d i c a l l y  

d i f f e r e n t ,  does n o t  g o vern  th e  c a s e .  I t  was t h e r e  

h e ld  t h a t  o u r  S t a t e  P u b l ic  U t i l i t i e s  Commission  
has n o t  th e  power to  p r e s c r ib e  r a t e s  f o r  th e  town 
o f  H o ly o k e  because  s e c t io n  35 o f  a r t i c l e  5 o f  o u r  
C o n s t i t u t i o n  p r o h i b i t s  th e  G e n e ra l  A ssem bly fro m  
d e l e g a t i n g  such power to  a s p e c ia l  com m ission  
such as o u r  U t i l i t i e s  Commission i s .  . . .  The  

H o ly o k e  o p in io n  i t s e l f  d i f f e r e n t i a t e s  th e  two 
c a s e s .  . . . The d e c is io n  in  th e  H o ly o k e  case  
i s  n e c e s s a r i l y  r e s t r i c t e d  to  th e  case  o f  a m u n ic i ­
p a l i t y  w h ich  i s  f u r n i s h i n g  a p u b l i c  u t i l i t y  to  
i t s  own c i t i z e n s  o r  i n h a b i t a n t s ,  consum ers , a l l  
o f  whom l i v e  w i t h i n  th e  t e r r i t o r i a l  b o u n d a r ie s  

o f  th e  m u n i c i p a l i t y ,  and in  whom i s  v e s te d  th e  
u l t i m a t e  a u t h o r i t y  t o  f i x  r a t e s  f o r  th e m s e lv e s .
. . . The same fu n d a m e n ta l  re a s o n  t h a t  o p e r a te d  
to  c o n t r o l  th e  d e c is io n  in  th e  H o ly o k e  c a s e ,  
u n d e r  th e  f a c t s  o f  t h a t  c a s e ,  makes i n a p p l i c a b l e  
th e  r u l e  t h e r e  a p p l i e d  t o  th e  s t a t e  o f  f a c t s  h e r e ,  
w h ich  in v o k e  a d i f f e r e n t  r u l e .

80 C o lo .  2 1 - 2 3 .

The M u n ic ip a l  L e a g u e 's  a rg u m e n t must a ls o  assume t h a t ,  

a lth o u g h  D en ver  in  i t s  b r i e f  i n  th e  Supreme C o u r t  in  C i t y  and County  

o f  D enver v .  P u b l ic  U t i l i t i e s  C om m iss ion , s u p r a , q u o te d  A r t i c l e  V ,  

S e c t io n  3 5 ;  based one w h o le  a rg u m e n t on A r t i c l e  V , S e c t io n  3 5 ,  and 

d iscu sse d  th e  same cases t h a t  have been d is c u s s e d  in  e v e r y  b r i e f  

f i l e d  in  t h i s  a c t i o n ,  t h i s  C o u r t  d id  n o t  c o n s id e r  them .

CONCLUSION

I t  was in  Town o f  H o ly o k e  v .  S m ith , s u p r a ,  t h a t  t h i s  C o u r t  

th o ro u g h ly  a n a ly z e d  th e  o r i g i n s  and reas o n s  f o r  A r t i c l e  V , S e c t io n  

35 . The p r i n c i p l e  u n d e r ly in g  A r t i c l e  V , S e c t io n  3 5 ,  i s  w e l l  s t a t e d 'b y  

th is  C o u r t  when i t  w r o te :

• On p r i n c i p l e  i t  w ould  seem e n t i r e l y  unneces­
s a r y  to  g iv e  a com m ission a u t h o r i t y  to  r e g u l a t e  
th e  r a t e s  o f  a m u n i c i p a l l y  owned u t i l i t y .  The 
o n ly  p a r t i e s  t o  be a f f e c t e d  by th e  r a t e s  a r e  th e  
m u n i c i p a l i t y  and i t s  c i t i z e n s ,  a n d , s in c e  th e  
m u n ic ip a l  go vernm en t is  chosen by th e  p e o p le ,  th e y  
need no p r o t e c t i o n  by an o u t s id e  body. I f  th e  r a te s  
f o r  e l e c t r i c  l i g h t  o r  power a r e  n o t s a t i s f a c t o r y  
to  a m a j o r i t y  o f  th e  c i t i z e n s ,  th e y  can e a s i l y  
e f f e c t  a ch a n g e , e i t h e r  a t  a r e g u l a r  e l e c t i o n ,  o r  

by th e  e x e r c is e  o f  th e  r i g h t  o f  r e c a l l .

75 C o lo , a t  2 9 6 .  I t  was n o t  by c o in c id e n c e  t h a t  in  t h i s  C o u r t 's  l a t e s t
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o p in io n  on t h i s  s u b j e c t  -  K. C. E l e c t r i c  A s s o c i a t i o n ,  In c ,  v .  P u b l ic

U t i l i t i e s  C om m iss ion , s u p ra  -  th e  C o u r t  w r o te :

The r a t i o n a l e  o f  A r t i c l e  XXV and C i t y  and 
C ounty  o f  D en ver v .  PUC, s u p r a , i s  t h a t  when a 
m u n i c i p a l l y  owned u t i l i t y  o p e r a te s  w i t h i n  th e  
m u n i c i p a l i t y  t h e r e  i s  no one who needs th e  p r o ­
t e c t i o n s  o f  th e  PUC. The e l e c t o r a t e  o f  th e  
C i t y  e x e r c is e s  u l t i m a t e  power and c o n t r o l  o v e r  
th e  C i t y - r u n  u t i l i t y  and i f  th e  p e o p le  o f  th e  
C i t y  a r e  in  any way d i s s a t i s f i e d  w i t h  th e  o p e r a ­
t i o n  o f  th e  u t i l i t y ,  th e y  may d e m o n s tra te  t h e i r  
d is c o n t e n t s  a t  th e  n e x t  m u n ic ip a l  e l e c t i o n .

When a m u n i c i p a l l y  owned u t i l i t y  p r o v id e s  

u t i l i t y  s e r v i c e  o u t s id e  th e  m u n i c i p a l i t y ,  th o s e  
r e c e i v i n g  th e  s e r v i c e  do n o t  have a s i m i l a r  

r e c o u r s e  on e l e c t i o n  d a y .  They have no e f f e c ­
t i v e  way o f  a v o id in g  th e  p o s s ib le  whims and  
ex ce s s e s  o f  th e  m u n i c i p a l i t y  in  absence o f  
s t a t e  r e g u l a t i o n  by the PUC.

550 P .2 d  a t  8 7 3 - 8 7 4 .  The i n s t a n t  case  is  such a case  w here  r e g u l a t i o n  

by The P u b l i c  U t i l i t i e s  Commission is  needed f o r  th o s e  cu sto m ers  

r e c e i v i n g  e l e c t r i c a l  s e r v i c e  o u t s id e  th e  t e r r i t o r i a l  l i m i t s  o f

L o v e la n d .
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