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states are somewhat above average in taxing and spending, so
the initiative does not seem to curb taxing and spending better
than the representative process in any absolute sense.®’
Studies of states that have initiated tax limits show significant
reductions in government spending over time,* but we have
not found any study that compares efforts to control spending
through the initiative, such as in California, with efforts to do
so legislatively, such as that presently underway in New
Jersey.®

Other claims that initiatives improve efficiency are occa-
sionally made. There are issues that deadlock the representa-
tive process, and the initiative can be a way to resolve them.
The most obvious and dramatic examples are tax revolt
initiatives in California and Colorado, which followed periods of
legislative stalemate.”” Some argue that the threat of an
initiative deters legislators and bureaucrats from self-dealing.
It is hard to substantiate this claim. Swiss practice shows that
the rescinding referendum has an important effect on the
legislative process, deterring passage of bills by thin majorities
because of the threat that the legislators who voted against the
bill will promote a rescinding referendum.” However, it is
difficult to know whether that threat promotes more efficient
government. It could have the opposite effect by inducing the
majority to buy off more legislative minorities.

67. See U.S. BUREAU OF THE CENSUS, U.S. DEP'T oOF COMMERCE, PUB. No.
GF/91-5, GOVERNMENT FINANCES: 1990-91, at 101-09 (1993) (computations on file
with authors).

68. See, e.g., DEAN STANSEL, CATO INSTITUTE, TAMING LEVIATHAN: ARE
TAXING AND SPENDING LIMITS THE ANSWER? (1994).

69. On California, see Schrag, supra note 65, at 50. On New Jersey, see
Christine Scissorhands, THE ECONOMIST, Apr. 23, 1994, at 32; Jim Florio’s
Toughest Fight, THE ECONOMIST, May 2, 1992, at 38.

70. On California, see CALIFORNIA COMM'N, supra note 9, at 9. On Colorado,
see S. Con. Res. 2, S. Con. Res. 6, S. Con. Res. 7, S. Con. Res. 8, S. Con. Res. 9, H.
Con. Res. 1002, 58th Colo. Gen. Assembly, 1st Sess. (1991) (failed tax limiting
measures).

71. See Blankart, supra note 14, at 91.
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IV. “THE DEVIL’S IN THE DETAILS”:"? THE DESIGN OF
INITIATIVE PROCEDURES WITH A SPECIAL FOCUS ON
COLORADO

A. Introduction

1. Four Basic Procedural Issues

States with initiatives must specify procedures for initiating
a popular measure. The procedures selected have their roots in
state constitutions, enabling legislation, and judicial decisions.
The ease or difficulty of qualifying an initiative for the ballot is
based, at least in part, on an important policy question
regarding the seriousness of ballot measures. There is a
general assumption that initiators ought to be able to demon-
strate substantial public support before the state is put to the
expense of conducting a vote. Also, proliferation of ballot
measures reduces citizens’ understanding. States have chosen
the petition process as the primary method of restricting ballot
access. This process requires a minimum number of registered
voters to sign petitions requesting state officials to place any
given measure on the ballot. The process is supplemented by
procedures to detect obvious petition fraud. States must also
decide on judicial review of these procedures, particularly for
review that might delay a vote.

Beyond qualifying procedures, regulation of initiatives is
concerned with three related issues: minimizing voter con-
fusion, defining the extent of legal change that can be made in
a single initiative, and informing voters on the issues. A
related subject on the last issue is the delicate matter of
controlling the influence of money. The first two questions are
closely related because voter confusion increases with the
length and complexity of an initiative. For an extreme exam-
ple, in 1948 California citizens proposed an initiative that
exceeded 21,000 words and would have rewritten much of the
state’s constitution.”™

72. H. Ross Perot. See Steve Whitworth, Clinton, Cabinet Takes Economic
Message to the People, UPI, Feb. 18, 1993, available in LEXIS, Nexis Library,
CURNWS File (Perot’s comment on President Clinton’s economic recovery plan).

73. See McFadden v. Jordan, 196 P.2d 787 (Cal. 1948).



1995] STRUCTURING BALLOT INITIATIVES 65

The judiciaries of initiative jurisdictions have parallel
concerns and issues of their own. Can substantive questions
about initiatives be reviewed before a vote or only after? How
are courts to determine legislative intent of initiated measures?
In constitutional review, should courts treat initiated measures
with greater or less deference than given to ordinary legisla-
tion? Are initiatives a unique threat to minority rights?™ An
issue that has become prominent in California is how courts
should interpret conflicting initiatives that are both enacted,
the so-called counter-initiative question.”

Our interest here is regulation of initiatives. We are not
directly concerned with substantive judicial review. Therefore,
some of the judicial questions stated above are beyond the scope
of this article.

2. The Colorado Experience with Initiatives

In 1910 the citizens of Colorado voted to amend the
Colorado Constitution, adding a procedure empowering citizens
to initiate and pass constitutional amendments and laws.™

74. See generally Eule, supra note 2, at 1503.

75. See CALIFORNIA COMM'N, supra note 9, at 306-12. See generally, K. K.
DuVivier, By Going Wrong All Things Come Right: Using Alternate Citizen
Initiatives to Improve Citizen Lawmaking, 63 U. Cin. L. Rev. (forthcoming 1995).

76. Colorado citizens may, by petition, initiate laws or constitutional
amendments that become effective if passed by majority vote. See COLO. CONST.
art. V, § 1; CoLO. REV. STAT. §§ 1-40-101 to -133 (Supp. 1994).

[TThe people reserve to themselves the power to propose laws and

amendments to the constitution and to enact or reject the same at the

polls independent of the general assembly.
. power hereby reserved by the people is the initiative.

. All elections on measures initiated by . . . the people . . . shall
become the law or a part of the constitution, when approved by a
majority of the votes cast thereon, and not otherwise, and shall take
effect from and after the date of the official declaration of the vote
thereon by proclamation of the governor, but not later than thirty days
after the vote has been canvassed.
CoLO. CONST. art. V, §§ 1(1), 1(2), 1(4).
The Colorado Constitution also reserves to its citizens the power to submit,
by petition, referendums on laws enacted by the General Assembly. Id. art. V,
§ 1(3). The power, however, does not apply to laws that the General Assembly has
declared “necessary for the immediate preservation of the public peace, health or
safety” (an emergency clause) and to laws that contain “appropriations for the
support and maintenance of the departments of state and state institutions.” Id.
Since the General Assembly routinely attaches an emergency clause to its bills
invoking the public safety exception, and the Colorado courts have refused to look
behind the declaration, referendum by citizen petition has not occurred since 1932,
when the electorate rejected a legislative measure increasing the tax on



66 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 66

Since that time there have been over 160 ballot initiatives to
amend the constitution and approximately sixty ballot initia-
tives to enact laws.” The clear trend is towards the increas-
ing use of the initiative power, with an emphasis on proposals
to amend the constitution.” Since 1976 there have been over
eighty constitutional initiatives (over one half of the total of all

oleomargarine. See, e.g., In re Interrogatories by Governor, 181 P. 197 (Colo.
1919); Van Kleeck v. Ramer, 156 P. 1108 (Colo. 1916); In re Senate Resolution No.
4,130 P. 333 (Colo. 1913); see also American Constitutional Law Found. v. Meyer,
33 F.3d 62 (10th Cir. 1994) (unpublished disposition), reported at 1994 U.S. App.
LEXIS 19136 (10th Cir. July 27, 1994) (use of emergency clause does not violate
the First Amendment).

Colorado also sports a complex system of initiatives and referendums at the
local level. The Colorado Constitution provides that the initiative and referendum
powers are also “reserved to the registered electors of every city, town, and
municipality as to all local, special, and municipal legislation of every character
in or for their respective municipalities.” COLO. CONST. art. V., § 1(9). The
Colorado Constitution also provides for the amendment of home rule municipal
charters and for adoption of “any measure” by initiative. Id. art. XX, § 5. All
home rule charters must include referendum and initiative provisions. Burks v.
City of Lafayette, 349 P.2d 692, 694 (Colo. 1960).

Interestingly, the procedures for local initiatives deviate in substantial
respects from the procedures for state wide initiatives, demonstrating that there
is substantial disagreement among even initiative proponents in Colorado on the
best procedures for implementing the process. The General Assembly has
established an indirect initiative system for local governments. COLO. REV. STAT.
§8 1-40-127 to -129 (Supp. 1994). Five percent of the registered electors of a city
or town jurisdiction can, by petition, submit a proposed ordinance to the local
legislature. If the legislature refuses to adopt the proposal “without alteration”
within twenty days (or refuses to override an executive veto), id. § 1-40-128, the
proposed ordinance is put to the electorate at a regular or special election within
one hundred and fifty days. Id. § 1-40-129. A second difference is the treatment
of initiatives that generate local ordinances. Once a measure is adopted by initia-
tive, it can be amended or repealed only by initiative. COLO. CONST. art. XX, § 5.

77. . A tally of all initiatives, successful and unsuccessful, is on file with the
authors. This paper cites Colorado initiatives by ballot number and year (e.g.,
1994 Amendment 12). The text of Colorado initiatives is available through the
Colorado Secretary of State’s office. Where initiatives have been formally
incorporated into the Colorado Constitution, the appropriate article and section
numbers are also cited. .

78. The reason for the modern popularity of constitutional initiatives and
the declining popularity of statutory initiatives is easy to understand; the petition
and vote requirements are the same for both, but a constitutional amendment by
initiative is more difficult to alter or repeal. It may be altered or repealed only
through a subsequent constitutional amendment (either initiated by the people or
referred by the General Assembly or by a constitutional convention). COLO.
CONST. art. V, § 1(1) (initiative and referendum power), art. XIX, § 1 (constitution-
al convention). Initiatives that enact laws may not be vetoed by the Governor but
may be altered or repealed by subsequent legislation passed by the General
Assembly and signed by the Governor as well as by subsequent initiated laws. Id.
art. V, § 1(4). '
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amendment initiatives proposed since 1910) and only ten
statutory initiatives.” Of these modern initiatives, about half
of the amendment proposals have passed, but only three
statutory initiatives have passed.®

The more important of the successful initiatives to amend
the Colorado Constitution include amendments changing
procedures for recalling state officials, providing for appointed
rather than elected judges, setting home rule for cities and
towns, establishing a- state civil service, repealing state
Prohibition, creating a reapportionment commission to draw
state legislative districts, limiting the power of cities to annex
territories without a favorable vote of those in the territory
annexed, setting eight-year term limits for all state elected
officials, and establishing taxing and spending limitations on all
government districts.

‘The popularity of constitutional initiatives has caused the
Colorado Constitution to be lengthened substantially with lan-
guage one would not expect to find in the constitution of a
sovereign government. Examples of unusual constitutional sub-
jects added by initiatives include participation in the 1976
Winter Olympics,®! gambling for selected cities,* using se-
lected tax revenues only for roads,®® old age pensions of one
hundred dollars a month for Colorado citizens,® nuclear
detonations,®® preference for veterans on civil service ex-

¢ public funding for abortion,®” use of lottery funds for
state parks,® busing to achieve racial balance,* and English

79. See supra note 77.

80. In 1980 a proposal to create a Regional Transportation District passed;
in 1984 a voter registration act passed; and in 1992 an act prohibiting the hunting
of black bears by the use of bait or dogs or in the spring passed. COLO. REV. STAT.
§§ 32-9-103(3.5), -109.5, -111, -112, -117 (Supp. 1994) (Regional Transportation
District); id. § 33-4-101.3 (Supp. 1994) (black bear hunting); Act effective Jan. 14,
1985, 1985 Colo. Sess. Laws 1793 (voter registration). See also supra note 77
(since 1984, 26 of 30 initiatives have attempted to amend the Colorado Constitu-
tion).

81. CoLo. CONST. art. X, § 20, art. XI, § 10 (both repealed).

82. Id. art. XVIII, § 9.

83. Id. art. XI, § 3. The section also contains very technical limitations on
the state’s bonding authority.

84. Id. art. XXIV, § 6.

85. Id. art. XXVI.

86. CoLO. CONST. art. XII, § 15.

87. Id. art. V, § 50.

88. Id. art. XXVII (creating the “Great Outdoors Colorado Program”).

89. Id. art. IX, § 8.
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as the official language for the State.”” In the latest election,
proposals failed that would have added provisions on workers
compensation and a special tobacco tax.* :

Recently, however, initiative petitioners, recognizing the
power and permanency of amendments on the structure of
government, have proposed constitutional amendments that
relate to the election process and the general powers and
responsibilities of government officials. In 1992 and 1994, state
ballots included constitutional initiative proposals on limiting
taxing and spending powers of government absent a ratifying
vote,” on election reform,” on recall of state judges,” on
initiative and referendum procedures,”® and on term limits for
elected officials.* :

The Colorado Constitution contains selected procedural
requirements,”” but most of the details of Colorado initiative
procedure are found in legislation supplementing the constitu-
tional language.”® Recently, the General Assembly passed two

90. Id. art. II, § 30a. _

91. 1994 Amendments 11 and 1 (both rejected by Colorado voters Nov. 8,
1994) (on file with Colorado Secretary of State). ,

92. CoLo. CONST. art. X, § 20 (Taxpayer’s Bill of Rights). This provision
itself requires a vote of the people on every measure to increase taxes, borrowing,
or government spending. The required ballot measure can be referred by a
legislative body or initiated by citizens.

93. LEGISLATIVE COUNCIL OF THE COLO. GEN. ASSEMBLY, AN ANALYSIS OF
1994 BALLOT PROPOSALS, RESEARCH PUB. NO. 392, at 20 (1994 Amendment 12),
41 (1994 Amendment 15) [hereinafter LEGISLATIVE COUNCIL] (both amendments
were rejected by Colorado voters Nov. 8, 1994) (full text of amendments on file
with Colorado Secretary of State).

94. Id. at 20 (1994 Amendment 12).

95. Id.

96. COLO. CONST. art. XVIII, §§ 9(a), 11 (1994 Amendment 17) (adopted by
Colorado voters Nov. 8, 1994),

97. Article V, § 1, in several separate bits of language, generally empowers
the General Assembly to enact implementing legislation, specifically empowers the
Secretary of State of prescribe the form of petitions, and specifically empowers the
General Assembly to pass laws on publication. In subsection (2), the General
Assembly may prescribe the “form” or, in subsection (7) “all matters pertaining to
the form” of initiative petitions and, in an odd bit of language in Subsection (7),
may, through “general laws” guide the Secretary of State on “submitting”
initiatives “to the people for adoption or rejection at the polls.” Subsection (7.3)
states that the “form and manner of publication shall be as prescribed by law.”
Under subsection (6), the Secretary of State can designate or prescribe the
“general form” of the “top” of the “printed or written” petition “sheets.” Subsection
(5.5) impliedly authorizes the ballot title statutes.

98. The courts have interpreted the general grants of legislative authority
to authorize the General Assembly to pass statutes that “prevent fraud, mistake
or abuse in the initiative process,” but the statutes may not “create an undue
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major overhauls of the implementing legislation, one in 1989%
and another in 1993.1%° Qccasionally, as this year, the Gener-
al Assembly proposes constitutional amendments, complete with
contingent legislation, to amend the initiative process.’® The
implementing legislation must, of course, be consistent with the
constitutional language, and according to the courts, the
General Assembly has overstepped its constitutional authority
with some regularity over the years.'*

Colorado answers the four basic procedural questions in the
following manner. First, in accord with all other initiative
jurisdictions, Colorado limits access to the ballot through a
petition requirement. Registered voters, equal in number to
five percent of the total number of votes cast for all candidates
for the office of secretary of state at the previous election, must
sign a petition requesting that specified language be put on the
ballot to amend the constitution or enact a law. With the
petition requirement comes, of necessity, a host of supplement-

burden on the exercise of the initiative process.” See, e.g., Committee for Better
Health Care for All Colo. Citizens v. Meyer, 830 P.2d 884, 893 (Colo. 1992). The
General Assembly has passed Article 40, in its current version a 34 page, 35
section provision on initiative procedures. COLO. REV. STAT. §§ 1-40-101 to -133
(Supp. 1994). The procedures specified are complex and the time deadlines short.
Only the most committed or the best advised members of the public are able to
negotiate the maze.

99. Act effective June 10, 1989, ch. 42, 1989 Colo. Sess. Laws 319.

100. Act effective May 4, 1993, ch. 183, 1993 Colo. Sess. Laws 676.

101. LEGISLATIVE COUNCIL, supra note 93, at 2 (1994 Referendum A), 5
(1994 Referendum B) (adding subsections (5.5), (7.3) and (7.5) and amending old
subsection (7) to art. V, § 1 of the Colorado Constitution) (both adopted by
Colorado voters Nov. 8, 1994).

102. E.g., American Constitutional Law Found. v. Meyer, No. 93-M-1467,
1994 U.S. Dist. LEXIS 17134 (D. Colo., Nov. 23, 1994) (requirement that paid
circulators wear badges and that proponents report their names, addresses, and
payments invalid); Meyer v. Grant, 486 U.S. 414, 420 (1988) (prohibition on the
use of paid petition circulators violates First Amendment); Urevich v. Woodard,
667 P.2d 760, 763 (Colo. 1983) (dictum that prohibition on paying petition
circulators for soliciting contributions would be void); Francis v. Rogers, 514 P.2d
311, 313 (Colo. 1973) (for municipal referendum petitions, qualified electors need
not be registered voters to sign a referendum petition); Colorado Project-Common
Cause v. Anderson, 495 P.2d 220, 223 (Colo. 1972) (statute requiring petition
circulators and petition signers to be registered voters void); Colorado Project-
Common Cause v. Anderson, 495 P.2d 218, 219 (Colo. 1972) (law requiring
publication expense to be borne by petitioners void); Yenter v. Baker, 248 P.2d
311, 317 (Colo. 1952) (requirement that petitions be filed eight months before an
election void); Baker v. Bosworth, 222 P.2d 416, 419 (Colo. 1950) (requirement
increasing the minimum petition signatures void); In re House Resolution No. 10,
114 P. 293, 296 (Colo. 1911) (legislation on publication void).
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ing rules designed to deter and detect petition fraud and other
petition irregularities. Second, to minimize drafting problems,
Colorado requires proponents to submit to a non-binding consul-
tation procedure with state officials. Third, Colorado’s efforts
to notify citizens on the content of initiatives consist of an
elaborate ballot title procedure, newspaper publication of the
text, an official summary of initiatives, and a pamphlet mailed
to all registered voters containing the text and an official
summary of initiatives. Fourth, until 1994, Colorado had no
regulation of the scope of initiatives, but a successful 1994
referendum amended the constitution to add a single-subject
limit.'

B. The Petition Process as a Gate to Ballot Access

1. Introduction to the Petition Process

The process of qualifying an initiative for the ballot varies
greatly among jurisdictions, for both policy and practical
reasons. States allowing only the indirect initiative require
that a measure first be considered by the legislature, necessari-
ly slowing the process.!” Even in direct initiative states, the
time periods to qualify for the ballot vary substantially.'%

The most central part of the qualifying process is gathering
voters’ signatures on petitions, and the number of qualifying
signatures has a major effect on the frequency of citizens’ resort
to the initiative. Some states set high qualifying numbers, or
set significantly higher numbers for constitutional than for
statutory initiatives.!®® In others, the number is low enough
that qualifying is not difficult.’?’

The size of a state’s population has a great effect on the
qualifying process. California requires a higher percentage of
voter signatures to qualify a constitutional initiative than does

103. See LEGISLATIVE COUNCIL, supra note 93, at 2 (1994 Referendum A)
(providing summary of proposed referendum); see also infra part IVD2. -

104. See supra note 7 and accompanying text.

105. See CALIFORNIA COMM'N, supra note 9, at 130, 361 (from 90 days in
Oklahoma to unlimited time in five states).

106. See id. at 130, 361-62 (all but two states require more signatures for
constitutional than for statutory initiatives).

107. Seeid. Colorado is the easiest state in which to qualify a constitutional
initiative and may also be the easiest for statutory initiatives.
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Colorado.!® In California, the actual number needed is over
600,000'®—about eleven -times Colorado’s. The logistics of
gathering over half a million signatures are significantly
different from 55,000. Signature gathering is often an amateur
enterprise in Colorado, but it is mostly a commercial venture in
California. Signatures must be gathered personally in Colora-
do,"® but California allows solicitation by mail.!* The pro-
cess of administrative review of a proposed initiative can be
very complex and can cause difficulties for those unfamiliar
with it. Knowledgeable opponents can seek judicial review at
strategic moments to cause substantial and sometimes fatal de-
lay to an initiative.''?

2. The Colorado Petition Procedure

As noted above, ballot access for initiatives is limited by a
petition requirement. After the fixing of the ballot title,
submission clause, and summary, proponents have no more
than six months to gather signatures and file their petition
with the Secretary of State.''® They must then file completed
petitions at least three months before the election.!* The
constitution requires “signatures by registered electors in an
amount equal to at least five percent of the total number of
votes cast for all candidates for the office of secretary of state
at the previous general election” for an initiative petition.!

A series of provisions in the Colorado Constitution deals
with the form of the petition itself. Every petition must include
the full text of the measure proposed,'’® and signers must be
“proper persons” who sign for themselves and the signatures
must include a residential address and date.'” Petition
circulators must be registered electors and must attach a nota-
rized affidavit to each petition attesting that “each signature
thereon is the signature of the person whose name it purports
to be and that, to the best of the knowledge and belief of the

108. Id. at 130.

109. Id. at 126.

110. See infra note 119 and accompanying text.

111. CALIFORNIA COMM'N, supra note 9, at 137-42, 151-55.
112. See infra text accompanying note 238.

113. CoLO. REV. STAT. § 1-40-108 (Supp. 1994)

114. CoLO. CONST. art. V, § 1(2).

115. Id.

116. Id.

117. CoLo. CONST. art. V, § 1(6).
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affiant, each of the persons signing said petition was, at the
time of signing, a registered elector.”'®

Supplementing legislation adds that persons circulating
petitions must do so in person.® Circulators do not have to
know the signers personally.”® A provision recently held un-
constitutional by a federal district court had required circula-
tors to wear badges identifying themselves and designating
whether they were volunteer or paid circulators.’® Each
circulator must sign, date, and have notarized an affidavit
containing information about the circulator’s address and status
as a registered voter.'?

The required form for petitions is cumbersome. Each
individual petition for a single initiative, defined as a “sec-
tion,”’? must begin with pages containing a specified warning
statement,'* the title, the summary, the ballot title (which in
large part repeats the title), and the proposed language.'®
The top of each succeeding page, on which signatures are
affixed, must repeat the warning statement and the ballot title
(or title for a local ballot issue).®® The final page must
contain the affidavit of the petition circulator.'?’

Upon receiving the petitions, the Secretary of State has
thirty days to check the form of the petitions. The Secretary of
State verifies that the petitions are prepared on printed forms,

118. Id.

119. CoLoO. REV. STAT. §§ 1-40-111(2), -112(1), -113(1) (Supp. 1994).

120. Brownlow v. Wunsch, 83 P.2d 775, 781 (Colo. 1938).

121. CoLO. REV. STAT. § 1-40-112(2) (Supp. 1994). This requirement was
held to violate the First Amendment. American Constitutional Law Found. v.
Meyer, No. 93-M-1467, 1994 U.S. Dist. LEXIS 17134 (D. Colo. Nov. 23, 1994),
appeal docketed, No. 94-1576 (10th Cir. Dec. 16, 1994).

122. CoLO. REV. STAT. § 1-40-111(2) (Supp. 1994). See Committee for Better
Health Care for All Colo. Citizens v. Meyer, 830 P.2d 884, 893-94 (Colo. 1992)
(requirements do not violate Colorado Constitution).

123. CoOLO. REV. STAT. § 1-40-102(6) (Supp. 1994).

124. Id. § 1-40-110. The warning statement contains two parts. First, it
warns that it is against the law to forge another’s name, to sign more than once,
or to sign knowing the signer is not a registered elector. Second, the statement
commands that a voter not sign unless the voter has read the proposed initiative,
or a summary thereof, and understands its meaning.

125. Id. § 1-40-102(6). Petition circulators have reported that no one reads
the text or summary of initiatives in their petitions and that the warning would,
if enforced, disqualify all signers on all petitions. See JoElyn Newcomb and
audience, Tape of Conference on Governing by Initiative, sponsored by the
University of Colorado School of Law (Sept. 23, 1994) (on file with authors).

126. COLO. REV. STAT. § 1-40-102(6) (Supp. 1994).

127. Id.
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include the warning, contain no extraneous material, show no
evidence of disassembly,'® and have sections bound by the
hundreds. The Secretary must also verify that petition
circulators have signed, notarized, and dated appropriate
affidavits. Finally, the Secretary must sample at least five
percent or four thousand signatures, whichever is greater.'®
The Colorado Supreme Court has held that the constitutional
requirement that a properly verified petition “shall be prima
facie evidence that the signatures thereon are genuine and true
and that the persons signing the same. are registered elec-
tors”3® does not prohibit the Secretary of State from investi-
gating the validity of signatures of circulators and petition
signers.'3!

If the Secretary of State declares that a petition does not
have a sufficient number of valid signatures, the proponents
have fifteen days to gather additional signatures.’® Parties
contesting the Secretary’s finding on the sufficiency of signa-
tures may file a protest within thirty days in district court with
an appeal to the Colorado Supreme Court.'® The Colorado
Supreme Court has ruled that the Secretary’s rejection of
petition signatures was arbitrary and capricious® and has

128. See id. § 1-40-113(2); Elkins v. Milliken, 249 P. 655 (Colo. 1926) (ev-
idence of disassembly of sections destroys the integrity of each section).

129. CoOLO. REV. STAT. § 1-40-116(4) (Supp. 1994). Random sample results
are extrapolated to the full number of signatures and used to make one of three
determinations of the petition’s validity. If the random sample establishes that
the number of valid signatures is less than or equal to 90% of the number needed,
the petition “shall be deemed to be not sufficient.” Id. If the sample established
that the number of valid signatures is equal to or greater than 110% of the
number needed, the petition “shall be deemed sufficient.” Id. For anything
between, the Secretary “shall order the examination and verification of each
signature filed.” Id. See also infra text accompanying notes 141-43,

130. CoLO. CONST. art. V, § 1(6).

131. Committee for Better Health Care for all Colo. Citizens v. Meyer, 830
P.2d at 884, 895 (Colo. 1992).

132. CoLO. REV. STAT. § 1-40-117(3)(b) (Supp. 1994). See Montero v. Meyer,
795 P.2d 242 (Colo. 1990) (amended petition may be filed within three months of
election, but case decided under prior law before § 1-40-117(3)(b) was adopted).

133. COLO. REV. STAT. §§ 1-40-118, -119 (Supp. 1994). The protestor must
plead specific defects in the Secretary of State’s signature verification results and
has the burden of proof in the hearing. Id.

134. Committee for Better Health Care, 830 P.2d at 884, 896-97, 898-99
(reversing Secretary of State’s rejection of petition forms, where Secretary
assumed that initiative sections with extra staple holes had been disassembled,
and Secretary rejected affidavits that had different dates for the signature and
notarization).
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also ruled that the Secretary of State’s acceptance of signatures
was unreasonable.'® In most cases, however, the supreme
court has sustained the Secretary’s determinations.’ -

3. Comments on the Colorado Petition Process

Drafters of the Colorado Constitution limited ballot access
by requiring, as a condition to appearing on the ballot, the
signatures of a significant number of registered voters. But the
petition process is open to fraud and misrepresentation. Those
gathering signatures can forge them (copy them from telephone
books), or solicit signatures from individuals who lack capacity
to sign (individuals who are not registered voters in the appro-
priate jurisdiction), or solicit signatures from individuals under
false pretenses. The last category includes clearly actionable
conduct by those soliciting signatures, such as reattaching
signatures solicited for one petition to another, altering petition
language after signatures have been solicited, and the like. It
also includes conduct that is borderline illegal, like oral
misrepresentations or material omissions about the content and
effect of the initiative to induce individuals to sign otherwise
accurate and legally compliant petition forms. '

Initiative proponents do not have a monopoly over question-
able behavior in the petition process. Opponents of initiatives
have been known to offer to pay signature solicitors, particular-
ly those that are paid solicitors, more per signature to destroy
already gathered signatures than the solicitors will make per
signature if they turn in their petitions.’*” Moreover, propo-
nents of one initiative, needing paid solicitors to gather
signatures, have hired signature solicitors off the street who are
doing the bidding of proponents of another initiative. -

The Secretary of State’s office reports that the incidence of
petition fraud in Colorado appears to be on the increase.!*®

135. Elkins v. Milliken, 249 P. 655 (Colo. 1926) (invalidating signatures
where petition sections separated and altered).

136. E.g., Billings v. Buchanan, 555 P.2d 176 (Colo. 1976) (validating
petition forms distributed in newspapers); Haraway v. Armstrong, 36 P.2d 456
(Colo. 1934) (improper actions of one circulator did not invalidate all signatures
collected by that circulator).

137. This is illegal if the petition signatures gathered are not returned to
the original employer. COLO. REV. STAT. § 1-40-131 (Supp. 1994).

138. See Catharyn Baird, Tape of Conference on Governing by Initiative,
supra note 125. In 1982, the Secretary of State ordered a controversial casino
gambling proposal removed from the ballot. Secretary of State Rejects Petition
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The use of circulators paid on a commission basis by signature,
illegal in Colorado until a 1988 Supreme Court opinion,'* is
one of the reasons for the trend. Currently a single citizen with
an extra $40,000, fifty cents a signature for eighty thousand
signatures, has a good chance of putting an initiative on the
state-wide ballot using paid solicitors. The state legislature has
applied a minor salve by requiring paid solicitors to identify
themselves.'* ‘ :

The State’s main protection against forged signatures and
signatures of unregistered voters is not signature verification
from filed signature cards and the like. There are simply too
many signatures on too many petitions to check them individu-
ally. Instead, the Secretary of State’s office has relied on cross
checks of a random sample of signers against local voter rolls.
If a signed name and address do not match the name and
address on a voter roll, the signature is rejected. Some critics
argue that the process is too easily abused.'*! For example,
an unscrupulous petition circulator could forge signatures equal
in number to 125% of the minimum required, gathering them
from a phone book (or other mailing lists that can be bought
commercially) and assuming that seventy percent of the people
listed were registered voters and that the names and addresses
in the phone book match local voter rolls. Only careful
attention to ink color and handwriting and the like would detect
the fraud.

Other critics contend that the random sample process
results in the rejection of too many valid signatures for
technical errors that ought to be excused.'** Some signatures
are rejected because there is not a perfect match between the
petition signature and address and the voter rolls. There can be

Effort, UPI, Sept. 10, 1982, available in LEXIS, Nexis Library, ARCNWS File.
Testimony indicated that some names were forged and others added after petitions
were notarized. Id:. Petitions were left in bars and many names appeared in
alphabetical order. Id.

139. Meyer v. Grant, 486 U.S. 414 (1988). See discussion infra note 311.

140. The rule is currently of questionable constitutional status. See supra
note 121 and accompanying text.

141. Catharyn Baird, Tape of Conference on Governing by Initiative, supra
note 125.

142, This is a common complaint of Colorado initiative activist Douglas
Bruce and led him to propose an initiative in 1994 (Amendment 12) that, among
other things, would have stopped the Secretary of State from using the random
sample process. The initiative failed. See supra note 93.
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a registration error in the voter rolls or an error in the petition
signature, or the signature, although accurate, may not be a
perfect match with the form of the voter rolls (when, for exam-
ple, a signer uses a middle initial and a full name appears on
the rolls). Some signatures are rejected because voting rolls
have yet to be updated to correspond with a change of address.
Proponents can contest the rejection of these signatures, al-
though this is difficult, or simply use the fifteen-day grace
period to gather others.

The results of the sample are extrapolated to the full
number of signatures for an evaluation of whether the initiative
meets the minimum signature requirements. To protect their
initiatives, petitioners solicit excess signatures (if 55,000 is the
minimum, they will file 80,000) so that disqualification of some
signatures (in this example, a twenty-nine percent error rate)
would leave the petitions with sufficient signatures.*® The
effect of the random sampling process is to induce proponents
to tender substantially more than the minimum number of
required petition signatures. With the large numbers involved
and the limited staff of the Secretary of State’s office, however,
the verification process using the random sample seems a
reasonable compromise.

C. Drafting Initiatives: Amateurism, Ardency, and
Inadequate Review

1. Introduction to the Drafting Problem

There are four separate drafting problems. First, initia-
tives can be ineptly written: internally inconsistent, full of
lacunae, incoherent, or leading to unintended consequences.
Second, initiative drafting does not allow room for compromise
with targeted (and often minority group) opponents. Third,
initiatives can be mischievous; they can be intentionally mis-
leading in their complexity or opaqueness. Fourth, when
several initiatives pass that contain conflicting individual
provisions, the result can be a patchwork monster of regula-
tions. The initiative with the most votes pre-empts contrary

143. Newcomb, Tape of Conference on Governing by Initiative, supra note
125.
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provisions of any other initiatives that pass with lesser
majorities,** but a fragmentary, maimed residue of the other
initiatives may survive.!*

The problem of inept draftmg arises in large part from the
way initiatives are drafted. A group of citizens comes up with
a draft provision. The group can be small, and they are likely
to be very strong partisans of their proposal. They can be
inexperienced in the drafting of legislation. They can work in
secret. After some procedural steps, their draft is printed on
petitions for circulation to voters. From that moment, the draft
is frozen.*® Both petition signers and voters must accept or
reject the proposal as is.

The contrast with representative democracy could not be
starker. When a legislative bill is introduced, it may get review
from a legislative counsel or administrative department. It will
often go to a committee that includes members of both major
parties. It will undergo hearings, at which both expert and lay
witnesses testify. Opponents will have an opportunity to ex-
plain what parts of the bill are most objectionable to them and
to make amendments, and this will often result in changes.
Unintended consequences of the bill will often be brought to the
sponsors’ attention. Possible costs of the bill will be estimated
and discussed, and more amendments may result. Ambiguities
will be pointed out and clarified. The process will be more or

'144. COLO. REV. STAT. § 1-40-123 (Supp. 1994). “A majority of the votes cast
thereon shall adopt any measure so submitted, and, in case of adoption of
conflicting provisions, the one which receives the greatest number of affirmative
votes shall prevail in all particulars as to which there is a conflict.” Id. (emphasis
added).

145. In the 1994 election an initiative (Amendment 12) had language in
conflict with both another initiative (Amendment 15) and a referendum
(Referendum A). Amendments 12 and 15 contained conflicting provisions on
campaign finance reform, and Amendment 12 and Referendum A conflicted on the
single-subject rule for initiatives. See LEGISLATIVE COUNCIL, supra note 93. If all
three had passed with different majorities, we would be left with bits and pieces
of the least successful provisions on the books, a result no one wanted. For
example, Amendment 12, with multiple issues, could have pre-empted Referendum
A, with a single issue, although one could argue that the result should be the
opposite because voters were voting for Amendment 12 on other grounds and
disagreed with Amendment 12’s position on the Referendum A issue.

146. See, e.g., COLO. CONST. art. V, § 1(5); CoLO. REV. STAT. § 1-40-105(2)
(Supp. 1994). But see id. § 1-40-120 (allowing later amendment to comply with
federal law). See generally CALIFORNIA COMM'N, supra note 9, at 92-96, 99-107.
On withdrawal of initiatives by proponents, see infra notes 158, 172 and
accompanying text.
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less open. When the process works properly, the bill will un-
dergo genuine deliberation by a body that includes opponents
and neutral members as well as backers. Bicameralism and the
executive veto repeat the process. Representative democracy
suffers many instances when these processes do not work as
ideally intended, but even in an imperfect world, they are very
different from drafting of initiatives. Except for executive veto,
the same drafting safeguards are in place for a legislative
referendum.’ ~

As this discussion suggests, several problems arise from the
way initiatives are drafted. The most obvious is that initiatives
are more likely than legislation to be drafted badly. Less
expertise is brought to bear, and a small group of proponents
will overlook unintended effects and ambiguities more often
than will the broad range of interests present in the legislative
process.'* ' '

The drafting problem is severely magnified by early freezes
of initiatives’ wording. The many opportunities for adjustment
in the representative process are lacking. Moreover, entrench-
ment of enacted initiatives makes later adjustment extremely
difficult. If the initiative is in the form of a constitutional
amendment, it can be altered only by the same process. Ifit is
nominally a statute, many states either disable legislative ad-
justments or require a super-majority in the legislature to make
them." Fine-tuning a measure in the light of experience, a
common aspect of the legislative process, is difficult to impos-
sible. '

A troublesome aspect of the drafting process is that it shuts
out minority comment and thus minority interests. Target
groups do not have an opportunity to make their case in the
drafting process; they can only campaign against the initiative
language before the electorate. By contrast, the representative
process often accommodates minority concerns during the
enactment process. (This is true to a greater extent in parlia-

147. E.g., CoLO. CONST. art. XIX, § 2.

148. See generally CALIFORNIA COMM'N, supra note 9, at 79-91. The problem
is not new. See Hubert D. Henry, Popular Law-Making.in Colorado, 26 ROCKY
MTN. L. REV. 439, 448 (1954). Drafting problems can surface during the campaign
on an initiative that has already qualified for the ballot. For two dramatic
examples, see Christopher A. Coury, Note, Direct Democracy Through Initiative
and Referendum: Checking the Balance, 8 NOTRE DAME J.L. ETHICS & PUB. POLY
573 (1994).

149. See supra notes 11-12 and accompanying text.



