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BRIEF OF P L A IN T IF F  IN ERROR

I. S T A T E M E N T  OF THE CASE

The p la intiff  in e r r o r ,  Thomas C. Bashor, 
was the p la intiff  in the t r ia l  court and shall 
h ere in a fter  be ca l le d  the plaintiff, the insured, 
or  the judgm ent d eb tor .  The defendant in e r r o r ,  
Northland Insurance  Com pany, was the d e fe n ­
dant in the t r ia l  cou rt  and shall h ere in a fter  be 
ca lled  the defendant o r  the in su re r .
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On January 7, 1964, the in su red  co llided  
with a v e h ic le  in w h ich  the th ird  party, Hilda 
Owens, was a p a s s e n g e r  (ff. 1 & 9). The v e ­
h ic le  dr iven  by the in su re d  at the tim e and place 
of the c o l l i s io n  w as c o v e r e d  by a p o l ic y  of l i a ­
bility insurance  is s u e d  by  the in s u r e r  in favor  
of the insured , but had a b o d ily  in jury  liability  
lim itation of $10, 000 fo r  dam ages  that the in ­
sured m ight b e c o m e  le g a l ly  l iab le  to pay a 
third p e rso n  (ff. 2 & 9). The th ird  party c la im ed  
bodily in jury  as a resu lt  of the January 7, 1964, 
co ll is ion  and u lt im ate ly  underw ent th o ra c ic  ou t­
le t -r ib  r e se c t io n  s u r g e r y  in connection  t h e r e ­
with (Exh. D).

The third  party  co m m e n ce d  a lawsuit against 
the insured in the D is tr ic t  Court in and fo r  the 
County of Adam s, State of C o lorad o ,  C iv il A c ­
tion No. 15772, f o r  bod ily  in ju r ies  sustained by 
her in the c o l l is io n  (ff. 3 8* 9). Pending tr ia l ,  
the third party through h er  attorney repeated ly  
offered  to settle the third  p a r ty 's  c la im  within 
the lim its of covera g e  a fford ed  the insured  
through his p o licy  co v e ra g e  with the in su re r  
(ff. 5 &: 9). The in su re r  re fu sed  to settle  on 
the basis of demands made by the third  party  
and the m atter was tr ied  to a ju ry  (ff. 5 & 9).

The third party was aw arded a v e rd ic t  by 
the ju ry  and against the insured  in the amount 
o f  $18, 000 .00 , together with in te re st  and co s ts  
(ff. 3 & 9, Exh. B). The in su re r ,  on behalf of 
the insured , paid its p o l icy  lim its  and certa in  
co sts  in partia l satisfaction  of the v e rd ic t ,  w hich
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was reduced  to a ju d gm en t (Exh. C). The in ­
s u r e d ’ s m otion  f o r  a new  t r ia l  was denied and 
no appeal was taken f r o m  the v e r d ic t  and ju d g ­
ment.

Subsequently, the in s u re d  brought the 
within suit against the in s u r e r  based  on a l le ­
gations of bad faith and n e g ligen ce  on the in ­
s u r e r 's  part in re fu s in g  to a c ce p t  the third 
p a r ty ’ s repeated  o f fe r s  to settle  h er  c la im s 
within p o l ic y  l im its .

The th ird  p arty  and the in su red  entered 
into a con tract  (ff. 3 6 -5 2 ) .  While the a f o r e ­
m entioned con tra ct  m u st  be read  in its entirety 
for  one to b e c o m e  fu lly  cognizant o f  its legal 
im port ,  cer ta in  p o r t io n s  th e re o f  sum m arize  
its intent and m ean ing . Section  2, in part, 
states :

II. CONSIDERATION :

F o r  the m utual con s id era t ion  h e r e in ­
a fter  set fo r th :

(1) The sum  o f  $1, 500. 00 is paid to 
Owens by B a sh or ,  the re ce ip t  of which 
sum  Owens h e r e b y  acknow ledges.

(2) B a s h o r 's  attorneys , who w ill be 
s e le c te d  by Owens with the consent
of B ashor , w il l ,  within a reasonable  
p er iod ,  c o m m e n ce  litigation in a court 
o f p r o p e r  ju r is d ic t io n  against B a sh o r 's
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in s u ra n ce  com pany , Northland In- 
su ra n ce  C om pany, fo r  the purpose  
o f  c o l le c t in g  any and all e x ce ss  
m o n ie s  w hich  are  due and owing 
under  the a forem en tion ed  judgment 
r e n d e r e d  by  the ju r y  in C ivil A ction  
No. 1577Z, A d am s County D istr ic t  
Court, D iv is ion  " B "  on Septem ber 
30, 1965, f o r  reason s  relating to 
said  in su ra n ce  com p a n y 's  fa ilure  to 
settle  O w en 's  c la im  within p o l icy  
l i m i t s .

(3) Owens a g re e s  that as a cond i°  
tion subsequent to B a sh o r 's  p e r f o r ­
m an ce  under this A greem en t,  she 
w ill  hold  B ash or  h a rm le ss  f r o m  any 
furth er  executions  under the ju d g ­
m ent ren d ered  by the Adam s County 
D is tr ic t  Court on Septem ber 30, 1905.

(4) Owens a g rees  she w ill  withdraw 
any T ra n scr ip t  of Judgment o f  r e c ­
ord  and shall not re f i le  said T r a n ­
scr ip t ,  w ill  re fra in  f r o m  filing any 
liens of r e c o r d  relating to said ju d g ­
ment and w ill  indem nify  B ashor  f r o m  
any liens which m ay  now be of r e c ­
ord relating to said judgment, so 
long as B ashor  p e r fo r m s  his p r o m ­
ises  under this A g r e e m e n t . In a d d i­
tion thereto, upon the signing of this 
A greem en t, Owens agrees  to d e l iv e r  
to Bashor a Quit C la im  Deed convey ing
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all right, t it le  and in te re s t  which 
she m ay  have in any rea l  or  p e r ­
sonal p r o p e r ty ,  now  owned by 
B a sh or ,  as a re su lt  of h er  filing 
that T r a n s c r ip t  o f Judgment entered 
by the A d a m s County D is tr ic t  Court, 
C iv il  A c t io n  No. 15772, on S eptem ­
b e r  30, 1965.

(5) Owens w arra n ts  that she has 
executed  a S atis fact ion  o f  Judgment 
o f  that judgm ent en tered  by the 
A dam s County D is t r ic t  Court, Civil 
A ct ion  No. 15772, entitled "HILDA 
OWENS and D A R L E N E  D ECK ER vs. 
THOMAS C. B A S H O R ,"  on S eptem ­
b e r  30, 1965, w hich  has been e x e ­
cuted as a cond ition  subsequent to 
this A g re e m e n t ,  and which w ill be 
forthwith p la ce d  in e s c r o w  with 
Daniel S. H offm an, A ttorney  at Law, 
and Jam es D. M cK evitt, A ttorney at 
Law, D enver , C o lorad o ,  who, by 
mutual ch o ice  o f  the parties  to this 
A g re e m e n t,  shall se rv e  as c o -e s c r o w  
agents and shall d e l iv e r  said Satis ­
faction  o f Judgment, executed  by 
Owens, in the future, on the date 
that the said B a sh or  has exhausted 
his r e m e d ie s  against Northland In ­
surance  Com pany, both at a tr ia l  
a n d /o r  appellate le v e l .  (Em phasis 
supplied)
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S e ct io n  III o f  the contract,  in part, 
states  that:

The p r o r a ta  adjustm ent and fo rm u la  
is  i l lu s tra te d  as fo l lo w s :  If Owens 
a g re e s  to  a settlem ent of Bashor*s 
e x c e s s  c o v e r a g e  c la im  in the am ount 
o f  $4, 500. 00, B ashor  w ill  be en t it ­
led  to 50 p e rce n t  of $1, 500. 00, o r  
a r e im b u rse m e n t  of the sum of 
$ 7 5 0 .0 0 .  A s an additional exam p le , 
in the event that Owens agrees  to a 
sett lem ent f o r  a sum  of $9? 000. 00 
or  in e x c e s s  th ereo f,  or  Bashor is 
aw arded  such amount by the court 
o r  ju ry  in his subsequent litigation 
with Northland Insurance Company, 
B ashor  shall r e c e iv e  the sum of 
$1, 500. 00. Any settlem ent figure 
le s s  than the sum  of $9? 000. 00 sh a ll  
be w ork ed  on a proportionate  bas is  
of the sum  of $1, 500. 00 in c o m p a r i ­
son to the sum  of $9, 000. 00, in s o fa r  
as a p rora ta  return to B ashor .

Section IV o f the con tract  states that

IV. G EN ERAL PURPOSE.

It is the purpose  of this A g re e m e n t  
that Bashor shall p r o c e e d  with l i t i ­
gation a n d /o r  appeal of the c la im  
which he has against Northland In ­
surance Company in con s idera t ion
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o f  the S a t is fa c t io n  o f  Judgment by 
Owens in the r e c i t a l  set forth  above . 
The d e l iv e r y  o f  the S atis faction  of 
Judgment sha ll  be d e term in ed  by 
the p e r fo r m a n c e  o f  the conditions 
subsequent, n a m ely ,  the exhaustion 
o f  lega l  and appella te  rem ed ies  by 
B a sh or  as to  h is  c la im  against the 
Northland In su ran ce  Com pany as 
d e s c r ib e d  in this A g re e m e n t  and its 
t e r m s . H o w e v e r ,  in no event, sub­
sequent to the execu tion  of this 
A g re e m e n t ,  sha ll  Owens pursue 
any fu r th er  execu t ion  o f  her ju d g ­
m ent against B a sh o r ,  nor shall she 
f i le  said  judgm ent of r e c o rd ,  nor 
pursue any lien  against the rea l or 
p e rso n a l  p r o p e r ty  o f  B ashor  su bse ­
quent to the date o f  this Agreem ent, 
and Owens shall a lso  execute, upon 
the request  o f  B a sh or ,  any d i s ­
c la im e r  o f  liens w hich  m ay be of 
r e c o r d ,  o r  w hich  she m ay  assert  
against the re a l  o r  p erson a l p r o p ­
erty  o f B a sh or  as to the tim e of 
this A g re e m e n t ,  a ll being subject 
to B a sh or  Js p e r fo r m a n c e  of the 
covenants under this A g re e m e n t . 
(Em phasis  supplied)

Based  on its in terp re ta t ion  of the contract, 
the in su re r  f i led  a m ot ion  with the tr ia l  court 
entitled "M otion  to R educe  P r a y e r 1' (ff. 32 -35 ).  
The in su re r  contended that by virtue of the
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contract,  the in s u r e d 's  d am ag es ,  i f  any, w e re  
reduced  f r o m  the am ount o f  the unsatisfied  
judgm ent to  the $1, 500. 00 w hich was paid by 
the in su re d  to  the th ird  p arty  p e r  Section  II (1) 
of the c o n tr a c t  above  c ite d .  The tr ia l  court 
ruled in  fa v o r  of the in s u r e r 's  m otion  and 
th erea fte r  d en ied  the in s u r e d 's  "M otion  to R e ­
c o n s id e r "  (ff. 5 3 -5 4 ,  7 2 -8 1 ,  90).

On the m orn in g  of t r ia l ,  in the absence  of 
any w ritten  m otion , the in s u r e r  m oved  to d i s ­
m iss  the in s u r e d 's  com pla in t  on the grounds 
that the th ird  p arty  was the re a l  party  in in t e r ­
est. The in s u r e r  did not m ove  to jo in  the th ird  
party as an additional party . The t r ia l  court 
again ruled  in the in s u r e r 's  fa v o r  and, a c c o r d -  
ingly, d is m is s e d  the ca s e  and th erea fte r  d e ­
nied the in s u r e d 's  t im e ly  m otion  f o r  a new 
tria l (ff. 101 -105 ; 177 -180).

II. SUM M ARY OF ARGU M EN T

A .

The plaintiff is  the rea l  party  in  in te re st  
in his ro le  as an in su red  seeking r e l ie f  fo r  
the a lleged  bad faith and neg ligen ce  of his own 
in su rer  with re sp e c t  to the in s u r e r 's  handling 
o f the c la im  made against the p laintiff by a 
third  party. The th ird  party is  neither the 
rea l  party, nor an ind ispensab le  o r  n e c e s s a r y  
party  to the present suit.
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B.

The tr ia l  co u rt  e r r o n e o u s l y  l im ite d  the p o ­
tential judgm ent o f  the in s u r e d  against the in ­
su rer  to $1, 5 0 0 .0 0  th rou gh  a m is in terp re ta t ion  
o f the con tract  b etw een  the in s u r e d  and the third 
party.

C.

At tr ia l ,  the ju r y  shou ld  on ly  co n s id er  the 
issu e  of l iab il ity  o f  the in s u r e r  to the insured. 
D am ages, in  the event o f  a v e r d ic t  in favor  of 
the insured  and against the in s u r e r  on the i s ­
sue of liab ility , should  be r e s o lv e d  by the trial 
court as a m a tter  of law . The con tract  between 
the insured  and the th ird  p a r ty  and the partial 
payment of the judgm en t by  the insured  to the 
third party are  im m a t e r ia l  as such relate to 
the issue  of l ia b il ity  and the con tract  and p a r ­
tial payment should not be p erm itted  in evidence 
o r  otherw ise  r e fe r r e d  to  during the presentation 
to the jury .

III. A R G U M E N T

A . THE P L A IN T IF F  IS THE R E A L PARTY 
IN IN TER EST IN HIS RO LE AS AN IN ­
SURED SEEKING R E L IE F  FOR THE 
A L L E G E D  BAD F A IT H  AND N EGLI­
GENCE OF HIS OWN INSURER WITH 
R E S P E C T  TO THE INSURER'S H AN ­
DLING OF THE C L A IM  M ADE AGAINST 
THE P L A IN T IF F  BY A  THIRD P A R T Y .
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THE THIRD P A R T Y  IS NEITHER TH E 
R E A L  P A R T Y , NOR AN INDISPENS­
A B L E  OR NECESSARY P A R T Y  TO 
THE P R E S E N T SUIT.

The th ird  p a rty  is  not the rea l  party  in 
in terest ,  n or  an ind ispen sab le  or n e c e s s a r y  
party to the ca s e  b e fo r e  the bar, in that to ta l  
re l ie f  can be a f fo rd e d  in the within cause  to 
the p art ies  a lrea d y  b e fo r e  the bar  and the j u d g ­
ment h e re in  w il l  fu lly  p ro te c t  the in su re r  f r o m  
any additional c la im  by  the th ird  party.

In Steen v. Aetna C asua lty , 157 C o lo .  99, 
401 P. 2d 254 (1965), the court  ru led  that a 
third party  ju d g m e n t -c r e d ito r  of an in su red  
was not a rea l party  in in terest  in a suit ag a in s t  
the in su re r  based  on the in s u r e r 's  "bad fa ith 11 
breach  of its r e sp o n s ib i l i t ie s  to its in su red .
This court c le a r ly  pointed out that the rea l  
party in in terest  in such a suit was the in s u r e d  
judgment -deb tor .

This court said : "Should [the in su red s]  de  - 
s ire  to . . . com pla in  [about the i n s u r e r ’ s c o n ­
duct], it w ill, p e r fo r c e ,  have to be in  a to r t  a c ­
tion not subject to garnishm ent p ro ce e d in g s ,  
unless and until reduced  to judgm ent. [The th ir  
party ju d g m e n t -c r e d ito r ] , a stran ger  to the i n ­
surance p o licy  involved, as a ga rn ish er ,  can 
have no c la im  against the [ insurer]  as garn ishet  
unless  and until such tra n s p ire s .  " (C olo ,  at p . 
1 0 1)
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In the instant c a s e ,  under  any c i r c u m ­
stance, the in s u re d  ju d g m e n t -d e b to r  has a 
v ery  v iab le  and d ir e c t  in te r e s t  in the outcome 
of his c la im  against the in s u r e r .  P e r  Section 
III of his c o n tra c t  with the th ird  party judgment - 
c re d ito r ,  the in su re d  stands to recoup  some or 
all. of the $1, 500. 00 pa id  to such cred itor ,  
which paym ent was in e x c e s s  of his p o licy  c o v ­
erage  with the in s u r e r  (ff. 4 8 -4 9 ) .

The co n tra c t  betw een  the third party judg­
m e n t -c r e d i t o r  and the in su re d  judgm ent-debtor 
is not a co n tra c t  o f a ss ig n m en t by its own clear 
te rm s  as e x p r e s s e d  in S ect ion  IV of the contract. 
The te r m s  o f  the co n tra c t  c rea te  a contractual, 
c la im  on beha lf  of the th ird  party  and against 
the in su red  fo r  part of the p r o ce e d s  of any s e t ­
tlem ent o r  judgm ent in fa v o r  of the insured and 
against the in s u r e r .  Such a potential co n tra c ­
tual c la im  does  not m ake the third party, an 
assignee , a r e a l  p arty  in in terest ,  an indispens­
able party , o r  a n e c e s s a r y  party . The general 
and app licab le  ru les  a re  stated as fo llow s :

The ob ligations  o f  a contract are 
gen e ra l ly  l im ited  to those who are 
part ies  th ereto ,  and it is a long 
and w e l l -e s ta b l is h e d  genera l rule 
that an action  upon a contract or 
f o r  a b re a ch  of a contract can be 
brought and m aintained by one who 
is  a party  to the con tract  sued upon;
. . . (39 A m . Jur. , P a r t ie s , § 20,
p. 876).
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. . . A c c o r d in g  to  the v iew  o f  m o st  
c o u r ts ,  h o w e v e r ,  rea l  party  in 
in te re s t  p r o v is io n s ,  while autho­
r iz ing  one having the b e n e f ic ia l  
in te re s t  in a dem and to sue in his 
own nam e, a re  not to be construed  
as p reclu d in g  the p e rso n  who holds 
the lega l  t itle  th ereto  f r o m  suing 
in his own nam e w henever  a ju d g ­
m ent in his fa v o r  w il l  d isch a rg e  
the defendant in re g a rd  to the l i a ­
b il ity  sued upon, even though the 
amount r e c o v e r e d  is fo r  the b e n e ­
fit of another. A c c o r d in g  to the 
th eory  of these cou rts ,  the rea l  
party  in in terest  is  that p e rso n  
who can d isch a rg e  the c la im  upon 
which suit is brought and con tro l  
the action  brought to e n fo r ce  it, 
and not n e c e s s a r i ly  the p e rso n  
u ltim ately  entitled to the benefit 
of the r e c o v e r y  or  the p e rso n  b e n e ­
f ic ia l ly  in terested  therein , although 
in m any such ca se s  the rea l  party  
in in terest  w ill  a lso  be a p e rso n  
b e n e f ic ia lly  in terested  in the cause 
of action . It is  enough, it has been 
said, fo r  the defendant to know that 
the plaintiff is  the party in lega l 
in terest ,  and that a r e c o v e r y  by 
h im  w ill  be full p ro tect ion  against 
a subsequent suit by another. (39 
A m . Jur. , P a r t ie s , § 17, p. 872)
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This court  has ad op ted  t h e s e  g e n e ra l  p r in ­
c ip le s .  In K och  v. S t o r y , 47 C o lo .  335, 107 
P a c .  1093 (1910), th is  c o u r t  s a id :

. . . w h ere  the t r u s t e e  o f  an exp re ss  
trust  a ls o  h o ld s  the l e g a l  tit le , he 
m ay  m ain ta in  an a c t io n  without d i s ­
c lo s in g  the nam e o f  the b e n e f ic ia ry ,  
or  the nature o f  the t r u s t .  The o b ­
je c t io n  [ fa i lu re  to  jo in  r e a l  parties  
in in te re s t ]  is  p u r e ly  te ch n ica l ,  and 
when, as in this c a s e ,  the b e n e f i ­
c ia r ie s  w ou ld  be  c o n c lu d e d  by the 
judgm ent, w h ich  w ou ld  be a bar to 
a subsequent suit on the sam e cause 
of a ct ion  by  them , the o b je c t io n  
in te rp o se d  ought not to be f a v o r ­
ably c o n s id e r e d .

The rule o f the K och  c a s e  is fo r t i f ie d  by 
Rule 19 of the C o lo ra d o  R u les  o f  C iv il  P r o c e ­
dure, which sets fo rth  the re q u ire m e n t  of 
jo in d er  w here needed  if_ " . . . com plete  r e ­
l ie f  is to be a c c o r d e d  betw een  th o se  a lready 
parties  . . . "  In the p re se n t  c a s e ,  com plete 
re l ie f  can be a f fo rd e d  the ex is t in g  parties as 
to all c la im s betw een  th em  without the jo inder 
of additional p a r t ie s .

Additionally , Rule 17(a) o f  the Colorado 
Rules of C iv il P r o c e d u r e  w ould appear, by its 
own te rm s ,  to conclude  this i s s u e  in favor  of 
the insured.
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Rule 17(a) R ea l P arty  in In te r e s t . 
E v e r y  act ion  shall be p ro se cu te d  
in the nam e of the rea l  party  in 
in te r e s t ;  but . . . a party  with w h om  
o r  in  w hose  nam e a con tract  has 
been  m ade  f o r  the benefit  of a n ­
other, . .. m ay  sue in his own nam e 
without joining with h im  the party  
fo r  w hose  benefit  the action  is 
brought . . . (Em phasis supplied)

This ca s e  in vo lves  a suit by the in su red  
against the in s u r e r  a r is in g  out of an in su ra n ce  
contract betw een  the in su red  and the in s u r e r .

The con tract  betw een the in sured  and the I 
third party  is  a separate  con tract  which c le a r ly  
ex p re sse s  an ob ligation  o f the in su red  to sue 
the in su re r  on the in s u r e d ’ s c la im , in part, f o r  
the benefit of the th ird  party, but it is not the 
contract upon which the in s u r e d ’ s c la im  is 
based in the within cause , nor does the th ird  
party have any c la im  against the in su re r  p e r  
the Steen case , su p ra .

Even if the third party had a c la im  against 
the in su rer , it would derive  through the c la im  
of the insured  and the third party would be s u b ­
jec t  to all defenses available against the in su re ' 
and subject to the defense of a judgment in fa vo  
of the in su re r  and against the insured .

There is no present dispute between the 
third party and insured  and, th e re fo re ,  no
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issuable  a ct ion  be tw een  th e m  to be reso lved  in 
this ca s e .

In su m m a ry ,  s in ce  the in s u r e d ^  cla im  in 
the p resen t  c a s e  a r i s e s  out o f his  contract 
with the in s u r e r ,  any ju d gm en t w il l  preclude 
further a ct ion  by  the th ird  p a r ty  against the 
in su rer  re la tin g  to the sa m e  e ssen t ia l  sub­
stantive m a t t e r s .  Thus, the te s t  applied in 
m ost  states and in C o lo r a d o ,  as above cited, 
has been m et  in  a ll  r e s p e c t s  in the within case.

H ow ev er ,  in  the event this court  rules 
that the th ird  p a rty  is  a r e a l  p arty  in interest 
or  an in d isp en sa b le  o r  n e c e s s a r y  party, we 
resp ec t fu lly  re q u e s t  an opportun ity  to join the 
third party  as an additional p arty  plaintiff.

B. THE T R IA L  CO U RT ERRONEOUSLY 
LIM ITE D  THE P O T E N T IA L  JUDG­
M EN T OF THE INSURED AGAINST 
THE INSURER TO $1, 500. 00 
THROUGH A  M ISINTERPRETATION 
OF THE C O N T R A C T  BETWEEN 
THE INSURED AND THE THIRD 
P A R T Y .

Although the in itia l and im m edia te ly  c r i t ­
ica l  ground o f  this appeal re la tes  to the tr ia l  
c o u r t !s d i s m is s a l  of the p la in t i f f - in s u re d !s 
c la im  on the ground that the th ird  party was 
the rea l  p arty  in in terest ,  the t r ia l  court ruled 
on other m atters  o f  c r i t i c a l  im p ortan ce  to an 
ultimate and just d isp os it ion  o f  this cause.
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The t r ia l  co u rt  ru led  in favor  of the d e fe n ­
dant’ s "M otion  to R educe  P r a y e r .  " The* tr ia l  
court r e a so n e d  that the insured  had paid the 
third party  $1, 50 0 .0 0  and that this sum  r e p r e ­
sented the u lt im ate  dam age o f  the in su red  a r i s ­
ing out of the i n s u r e r ’ s a lleged  "bad fa ith" 
breach . The p la in t i f f - in su re d  a s se r ts  that the 
ruling and reason in g  of the tr ia l  court  was e r ­
roneous as a m a tte r  of law.

The p la in t i f f - in su re d  re sp e c t fu l ly  urges  
this court to  rule  on the p ro p r ie ty  o f  the t r ia l  
co u r t ’ s o r d e r  lim iting any potential judgment 
to $1, 500. 00 and to prov id e  the appropriate  
guidelines fo r  the t r ia l  court  in this c o u r t ’ s 
decis ion  h ere in .  The p la in t if f - in su red  b e l ie v e s  
that the d e fen da n t-in su rer  con cu rs  with our p o ­
sition that it is in e v e r y o n e ’ s best in terest  fo r  
this court to rule on the p ro p r ie ty  of the tr ia l  
court 's  dam age lim itation  o r d e r  in the event 
this court rem ands this cause to the low er 
court for  tr ia l .  A  ruling by this court at this 
tim e on the dam age lim itation  is su e  w ill  avoid  
the n ecess ity  of further cost ly  and t i m e - c o n ­
suming appeals in such regard .

The tr ia l  c o u r t ’ s ruling c le a r ly  vio lated  
the contractual intent of the third  party ju d g ­
m e n t -c r e d it o r  and insured  ju d g m e n t-d e b to r .
The tr ia l  court in terpreted  the th ird  party ju d g ­
m e n t -c r e d it o r  and insured  ju d gm en t-d ebtor  c o n ­
tract  in a cco rd a n ce  with a s e l f - s e r v in g  c o n ­
struction  of a stranger to that con tract,  n am ely ,  
the in s u r e r - -a n d  in d iam etric  opposition  to the
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construction p la ced  in the con tra c t  by the v e r y  
parties to the con tract,  p e r  Section  III of the 
contract. The p la in t i f f - in su re d  b e l ie v e s  that 
this court laid as ide  such stra in ed  in te r p r e ta ­
tions and resu lts  in Cox v. P e a r l  Investm ent 
Co. , ______ C olo .  _______ , 450 P . 2d 60 (1969).

The third party  did not abso lu te ly  re le a s e  
the insured fo r  a $1, 500 .00  paym ent (ff. 4 0 -5 0 ) .  
The third party has not en tered  a satis fact ion  
of judgment in fa v o r  o f  the in su red  in exchange 
for the $1, 500 .00  paym ent (ff. 51 -52 ).  The o b ­
vious consideration  given by the th ird  party  to 
the insured was that the th ird  party  would r e ­
frain f r o m  execution  against the insured  on the 
unpaid balance of the judgm ent i f  the insured  
went forw ard  with the in s u r e d !s existing c la im  
against the in su rer ,  p er  the ir  contract,  and 
paid the third party  $1, 500. 00.

The con tract  betw een the th ird  party  and 
the insured contem plated  ultim ate potential 
payment to the third  party  o f h er  full judgment 
with in terest and a potential re im b u rsem en t  to 
the insured  o f the $1, 500. 00 a lready  paid by the 
insured to the third party, which payment was 
partial con s ideration  fo r  the th ird  p a rty 's  p r o m ­
ises  as above d e sc r ib e d .

The portions  o f the con tract  quoted in the 
insured 's  "Statement of F a c t s "  unequ ivoca lly  
dem onstrate the true intention o f the p a r t ies .
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The t r i a l  co u rt  apparently  concluded  that 
a $1, 500. 00 judgm ent in fa v o r  of the in su red  
and against the in s u r e r  w ould m ake the in s u r e d  
whole un d er  the t e r m s  of the in su re d 's  con tract  
with the th ird  p arty  (but c f .  f f .  178 -179). T h is  
con c lu s ion  f l ie s  in the fa ce  o f  the p ro v is io n s  o f  
the co n tra c t .  If the in su red  was aw arded 
$1, 5 00 .00  in the within cause , he would u l t i ­
m ate ly  r e c e iv e  $250. 00 of such amount a fter  
d isch a rg in g  his con tractu a l obligation  to  pay 
over  $1, 2 50. 00 to the th ird  party . If the i n ­
sured s u c ce e d s  on the is su e  o f  l iab ility  aga in st  
the in s u r e r ,  he has a lega l  right to be m ade 
whole. He can only be m ade whole i f  he r e ­
ce ives  a judgm ent f o r  the fu ll " e x c e s s "  o v e r  
the p o l ic y  l im it s .  I

If the in su red  r e c e iv e s  a judgment aga inst  
the in su re r  fo r  $1, 500. 00, he w il l  not be m a d e  
whole and, in fact, w ill  have su ffered  a lo s s  o f  
at least $1, 250. 00, p er  his con tract  fo rm u la  
with the th ird  party. A  b r ie f  r e fe r e n c e  to S e c ­
tion III of the contract,  as p re v io u s ly  c ited, s e t  
forth the settlem ent or  judgment d istr ibution  
form ula  in patent t e r m s .

In sum m ary, the tr ia l  court has in s is te d  
on treating the contract between the th ird  p a r t y  
and the insured  as if  it w ere  a " o n e - l in e r .  "
The tr ia l  court views the con tract  as p ro v id in g  
that, the insured  w ill  pay the third  party  
$1, 500 .00 and in consideration  th ereo f,  the 
third party w ill enter a satisfaction  o f h e r  j u d g ­
m ent in fa v o r  of the insured . The con tra ct  is
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not that s im p le ;  the t r ia l  cou rt  has c r e a te d  a 
new and d ifferent co n tra c t .

C. A T  TR IAL, THE JURY SHOULD 
ONLY CONSIDER THE ISSUE OF 
L IA B IL IT Y  OF THE INSURER 
TO THE INSURED. DAM AGES,
IN THE EV EN T OF A  VE RD IC T 
IN F A V O R  O F THE INSURED 
AND AG AIN ST THE INSURER 
ON THE ISSUE OF L IA B IL ITY , 
SHOULD BE RE SO LVE D  BY THE 
TR IA L CO U RT AS A  M A T T E R  
OF LA W . THE C O N T R A C T  B E ­
TW EEN THE INSURED AND THE 
THIRD P A R T Y  AND THE P A R ­
TIA L P A Y M E N T  OF THE JU D G ­
M ENT BY THE INSURED TO 
THE THIRD P A R T Y  A R E  IM M A ­
TE R IA L AS SUCH R E L A T E  TO 
THE ISSUE OF LIA B ILITY  AND 
THE C O N TR A C T AND P A R T IA L  
PA Y M E N T  SHOULD NOT BE P E R ­
M IT TE D  IN EVIDENCE OR O T H E R ­
WISE R E F E R R E D  TO DURING THE 
PRESEN TATIO N  TO THE JURY.

The tr ia l  court did not c le a r ly  rule on 
whether it would p e rm it  the con tract  betw een 
the third party and in su red  or  r e fe r e n c e  to the 
$1, 500. 00 a lready  paid by  the in su red  to the 
third party  to be a llow ed  in  ev idence  b e fo re  the 
ju ry  (ff. 161-176). The in su red  re sp e c t fu l ly  
requests  this court to set  fo rth  p r o p e r  gu idelines
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for  the t r ia l  court  in the event the ca s e  is r e ­
manded fo r  t r ia l .

The in su red  contends that the ju ry  should 
render its d e c is io n  on the is su e  of liab ility  
only, assum ing that the in su red  p resen ts  a 
prim a fa c ie  ca se  during the t r ia l  presentation . 
The tr ia l  court  should then rule on dam ages as 
a m atter of law and d ire c t  a v e rd ic t  in such r e ­
gard. E ither the in s u r e r  is l iab le  f o r  the " e x ­
c e s s 11 judgment with in te re s t  o r  it is  not l iab le  
for  said " e x c e s s .  " The ju ry  could  not p r o p e r ly  
find in the in s u r e d 1 s fa vor ,  but ren d er  a v e r d ic t  
for  part of the " e x c e s s .  " S im ila r ly ,  the c o n ­
tract between the th ird  party  and the insured  
and the $1, 500 .00  p artia l paym ent by the i n ­
sured to the third party  are to ta lly  im m a te r ia l  
to the issu e  of l iab ility  and would only serv e  to  
confuse or  p re ju d ice  the ju ry  with r e sp e c t  to 
its proper  con s id era t ion  of the liab ility  issue  
before  it.

The distribution of any judgment in the 
within cause is a m atter  of so le  co n ce rn  betw een  
the third party and the insured . The in su rer  
would be fully protected  f r o m  subsequent l i t i ­
gation by the third party by the judgment in the 
within cause.

IV. CONCLUSION

The p la in t if f - in su red  re sp e c t fu l ly  u rges  th is  
court to set aside the tr ia l  co u r t 's  d is m is s a l  o f  
his com plaint on the grounds that the p la in t if f -
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insured is the rea l  party  in in terest  and that 
the third party  is  neither a re a l  party  in in t e r ­
est nor an ind ispensab le  or  n e c e s s a r y  party  
to the within c la im .

The p la in t if f - in su red  further u rges  this 
court to avoid  the n e c e s s ity  of a further appeal 
and to set guidelines fo r  the t r ia l  of the within 
cause by instructing the t r ia l  judge to rule on 
damages as a m atter  of law and award the 
plaintiff the fu ll " e x c e s s '1 judgment with in t e r ­
est if the issu e  of l iab ility  is  found in fa v o r  o f 
the plaintiff by the jury , and to d ire ct  the tr ia l  
court to p reclu de  r e fe r e n c e  to the con tract  b e ­
tween the third party and the insured  and the 
payment of $1, 500 .00 by the insured  to the 
third party during the presentation  of evidence 
and argument b e fo re  the ju ry .

R esp ectfu lly  submitted,

KRIPKE, HOFFM AN , CARRIGAN 
k D U FTY, P . C.

Daniel S. H offm an

1515 C leveland P lace  
3rd F lo o r  North 
D enver, C o lorad o  80202 
292-2320

A ttorneys  fo r  P la intiff  in E r r o r
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