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TENDER OFFER LITIGATION AND STATE LAW

MARK J. LOEWENSTEINt

The recent spate of hostile takeover battles has focused attention
and criticism on the federal securities laws. Most claims of defeated
offerors and disappointed shareholders have been based on sections 14(e)
and 10(b) of the Securities Exchange Act of 1934. The United States
Supreme Court, however, has limited such federal remedies and sug-
gested that plaintiffs bring state-law actions for interference with a pro-
spective economic advantage. Professor Loewenstein discusses this tort,
which has not been used widely in this context, and reviews the tort's
traditional elements, its formulation in the Restatement (Second) of
Torts, and its recent treatment by state courts. He concludes that inter-
ference with a prospective economic advantage could provide an effective
remedy in tender offer litigation, although certain defenses, if broadly
interpreted, may be obstacles to recovery.

In the aftermath of a contested takeover battle, defeated bidders and disap-
pointed shareholders frequently turn to the federal courts to remedy their per-
ceived losses.' Often they base a cause of action on section 14(e)2 of the Securi-

t Associate Professor of Law, University of Colorado School of Law. B.A. 1969, J.D. 1974,
University of Illinois. The author wishes to thank his colleague, Professor Howard Klemme, for his
comments and suggestions on an earlier draft, and Ms. Ruth Pelton-Roby, Class of 1985, for her
valuable research assistance.

1. See, e.g., Ozofsky v. Zipf, 645 F.2d 107 (2d Cir. 1981) (suit by target shareholders against
successful bidder); Panter v. Marshall Field & Co., 486 F. Supp. 1168 (N.D. Ill. 1980), aff'd, 646
F.2d 271 (7th Cir.), cert. denied, 454 U.S. 1092 (1981) (suit by target shareholders against target
management); Piper v. Chris-Craft Indus., 337 F. Supp. 1128 (S.D.N.Y. 1971) (suit by defeated
bidder against target management, rival bidder, and target's investment banker), aff'd in part and
remanded in part, 480 F.2d 341 (2d Cir.), cert. denied, 414 U.S. 910 (1973), 384 F. Supp. 507
(S.D.N.Y. 1974), aff'd in part and rev'd in part, 516 F.2d 172 (1975), rev'd, 430 U.S. 1 (1977).

2. 15 U.S.C. § 78n(e) (1982). Section 14(e) provides:
It shall be unlawful for any person to make any untrue statement of a material fact or omit

to state any material fact necessary in order to make the statements made, in the light of
the circumstances under which they are made, not misleading, or to engage in any fraudu-
lent, deceptive, or manipulative acts or practices, in connection with any tender offer or
request or invitation for tenders, or any soliciation of security holders in opposition to or in
favor of any such offer, request, or invitation. The Commission shall, for the purposes of
this subsection, by rules and regulations define, and prescribe means reasonably designed to
prevent, such acts and practices as are fraudulent, deceptive, or manipulative.

Each of the cases cited supra note 1 was brought under § 14(e). A count based on rule 10b-5, 17
C.F.R. § 240.10b-5 (1983), frequently is included in the complaint. See, e.g., Berman v. Gerber
Prods., 454 F. Supp. 1310 (W.D. Mich. 1978). Rule lOb-5, promulgated by the Securities and Ex-
change Commission (SEC) pursuant to § 10(b) of the Exchange Act, 15 U.S.C. § 78j(b) (1982),
prohibits fraud in connection with the purchase or sale of any security; § 14(e) similarly prohibits
fraud in connection with any tender offer. Although § 14(e) and rule lOb-5 differ in language, pur-
pose, and legislative history, the courts have interpreted them in pari materia. In Dyer v. Eastern
Trust & Banking Co., 336 F. Supp. 890 (D. Me. 1971), the court noted that "[a] sensible and coher-
ent interpretation of the provisions of the two statutes mandates implication of a damage remedy
under Section 14(e) corresponding to that available under Section 10(b). There is every reason to
believe that Congress intended the remedies to be similar." Id. at 914. See generally Loewenstein,
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ties Exchange Act of 1934 (Exchange Act),3 a section that was added to the
Exchange Act with the enactment of the Williams Act in 1968. 4 Section 14(e) is
an antifraud provision that relates specifically to tender offers, but does not con-
tain an express private right of action for damages. A United States Supreme
Court opinion,5 several lower federal court decisions, 6 and. various scholars, 7

however, have discussed whether a private right of action should be inferred
from section 14(e).

In its 1977 Piper v. Chris-Craft Industries 8 decision the Supreme Court held
that a defeated tender offeror did not have standing to maintain an implied cause
of action for damages under section 14(e). 9 The Court, however, expressly re-
served the question whether the shareholder-offerees of the target corporation
would have standing.' 0 Although the lower federal courts have continued to
recognize implied private rights of action under section 14(e) on behalf of share-
holder-offerees1' and others,' 2 Chris-Craft and other Supreme Court cases13

Section 14(e) of the Williams Act and the Rule 10b-5 Comparisons, 71 GEo. L.J. 1311, 1319 (1983)
(questioning this conclusion).

3. Pub. L. No. 73-291, 48 Stat. 404 (1934) (codified as amended at 15 U.S.C. §§ 78a-78kk
(1982)).

4. Pub. L. No. 90-439, 82 Stat. 454 (1968) (codified as amended at 15 U.S.C. §§ 78m(d)-(e),
78n(d)-(f) (1982)). The Williams Act originally was titled "An Act Providing for Full Disclosure of
Corporate Equity Ownership of Securities Under the Securities Exchange Act of 1934." The Act
was passed in response to an increasing number of cash tender offers and the abuses perceived in
those transactions. See S. REP. No. 550, 90th Cong., 2d Sess. 2-3, reprinted in 1968 U.S. CODE
CONG. & AD. NEws 2811, 2812. The Act added a new § 13(d) to the Exchange Act, requiring
certain disclosures by persons who acquire more than 10% (later amended to 5%) of any registered
equity security, and a new § 14(d), requiring that certain disclosures be made in connection with a
tender offer. In addition, the Act added a new § 13(e) to regulate purchases by an issuer of its own
securities, a new § 14(0 to require certain disclosures of specified changes in the board of directors of
an acquired company, and a new § 14(e) to extend broad antifraud rules to all tender offers,

5. Piper v. Chris-Craft Indus., 430 U.S. 1 (1977).
6. E.g., Mobil Corp. v. Marathon Oil Co., 669 F.2d 366, 372 (6th Cir. 1981) (tender offeror

has standing under § 14(e) to seek injunctive relief); Lowenschuss v. Kane, 520 F.2d 255, 267 (2d
Cir. 1975) (tendering shareholders have standing under § 14(e) to seek damages from tender offeror);
Electronic Specialty Co. v. International Controls Corp., 409 F.2d 937, 946 (2d Cir. 1969) (target
has standing under § 14(e) to seek injunctive relief against tender offeror); O'Connor & Assocs. v.
Dean Witter Reynolds, Inc., 529 F. Supp. 1179, 1193 (S.D.N.Y. 1981) (option trader has standing
under § 14(e) to maintain action against "tippees" who purchased call options from plaintiff know-
ing that tender offer for shares subject to call option was imminent); Petersen v. Federated Dev. Co.,
387 F. Supp. 355, 359 (S.D.N.Y. 1974) (nontendering offeree-stockholder has standing under § 14(e)
to assert claims for damages and injunctive relief against tender offeror).

7. E.g., Loewenstein, supra note 2; Pitt, Standing to Sue Under the Williams Act After Chris-
Craft: A Leaky Ship on Troubled Waters, 34 Bus. LAw. 117 (1978); Comment, An Implied Private
Right of Action Under the Williams Act: Tradition vs. Economic Reality, 77 Nw. U.L. REV. 316
(1982).

8. 430 U.S. 1 (1977).
9. Id. at 42.

10. Id. at 42 n.28.
11. E.g., Bell v. Cameron Meadows Land Co., 669 F.2d 1278, 1281 & n.7 (9th Cir. 1982);

Osofsky v. Zipf, 645 F.2d 107, 110 (2d Cir. 1981).
12. E.g., O'Connor & Assocs. v. Dean Witter Reynolds, Inc., 529 F. Supp. 1179, 1193

(S.D.N.Y. 1981) (cause of action available to option traders).
13. See Jackson Transit Auth. v. Transit Union, 457 U.S. 15, 29 (1982) (no implied federal

cause of action exists for breaches of § 13(c) of the Urban Mass Transportation Act of 1964); Mid-
dlesex County Sewerage Auth. v. National Sea Clammers Ass'n, 453 U.S. 1, 11 (1981) (implied right
of action denied under Federal Water Pollution Control Act and Marine Protection, Research, and
Sanctuaries Act); Texas Indus. v. Radcliff Materials, Inc., 451 U.S. 630, 647 (1981) (private action

[Vol. 63
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suggest a different result.14

The trend of the Supreme Court opinions clearly has been to limit the scope
of the federal securities laws, particularly when a state cause of action appears to
be available to the plaintiff.1 5 The Chris-Craft Court noted, as had the United
States Court of Appeals for the Second Circuit, 16 that a plaintiff might have a
state-law cause of action for interference with "a prospective commercial advan-
tage." 17 Partly for this reason, the Court denied Chris-Craft an implied federal
cause of action.' 8

Despite this suggestion, there are few reported decisions in which a defeated
bidder or disappointed shareholder has brought suit for interference with a pro-
spective commercial advantage.19 Such actions are not preempted, since section

for contribution from conspirators denied under federal antitrust laws); California v. Sierra Club,
451 U.S. 287, 298 (1981) (private action for injunctive relief denied under the Rivers and Harbors
Appropriation Act of 1899); Northwest Airlines v. Transport Workers Union, 451 U.S. 77, 98
(1981) (private action for contribution denied under Equal Pay Act of 1963 and Title VII of Civil
Rights Act of 1964); Universities Research Ass'n v. Coutu, 450 U.S. 754, 784 (1981) (private action
for back wages denied under Davis-Bacon Act); Transamerica Mortgage Advisors, Inc. v. Lewis,
444 U.S. 11, 24 (1979) (private damage action denied under § 206 of Investment Advisors Act of
1940; equitable relief held available under § 215 of Act); Touche Ross & Co. v. Redington, 442 U.S.
560, 567 (1979) (private damage action denied under § 17(a) of Exchange Act); Santa Clara Pueblo
v. Martinez, 436 U.S. 49, 72 (1978) (private action for declaratory and injunctive relief denied under
§ 1302 of Indian Civil Rights Act of 1968). But see Guardians Ass'n v. Civil Serv. Comm'n, 103 S.
Ct. 3221, 3232 (1983) (private cause of action recognized for violations of Title VI of the Civil Rights
Act of 1964, but only limited injunctive relief should be granted for unintentional violations of the
statute); Merrill Lynch, Pierce, Fenner & Smith v. Curran, 456 U.S. 353 (1982) (private action
inferred under Commodity Exchange Act); Cannon v. University of Chicago, 441 U.S. 677, 717
(1979) (private action to enforce Title IX recognized). See generally Frankel, Implied Rights of
Action, 67 VA. L. REv. 553 (1981) (arguing that courts must allow private claims as compensation
for those who have suffered "substantial individual injuries" and disallow claims without "compen-
satory value to individuals"); Schneider, Implying Private Rights and Remedies Under the Federal
Securities Acts, 62 N.C.L. Rnv. 853 (1984) (emphasis on applying narrow definition of congressional
intent restricts traditional Supreme Court exercise of power to determine availability of remedies or
standing).

14. The Supreme Court has announced that it will recognize an implied private right of action
only when Congress intended it to do so. Touche Ross & Co. v. Redington, 442 U.S. 560, 568
(1979). As an aid in discerning congressional intent, the Court often applies the four-factor test of
Cort v. Ash, 422 U.S. 66, 78 (1975) (remedy available if plaintiff is a member of class for whose
especial benefit the statute was enacted, if there is an indication of legislative intent-express or
implied-to create a private remedy, if implication of a private remedy is consistent with legislative
scheme, and if the cause of action is not one traditionally relegated to state law). In only one case,
Cannon v. University of Chicago, 441 U.S. 677 (1979), however, has an application of the Cort
factors resulted in the finding of an implied cause of action. The Court's reluctance to infer private
rights of action and the lack of any significant legislative history indicating that Congress intended
private enforcement of § 14(e) make it doubtful that the Court would infer a private remedy. See
Loewenstein, supra note 2, at 1313-30.

15. The availability of a state remedy for breach of fiduciary duty was a factor in the Court's
decision to limit the scope of rule lOb-5 in Santa Fe Indus. v. Green, 430 U.S. 462, 478-79 (1977).

16. The United States Court of Appeals for the Second Circuit recognized the potential for a
state cause of action in an earlier decision in the same litigation. Chris-Craft Indus. v. Piper Aircraft
Corp., 480 F.2d 341, 360 (2d Cir.), cerL denied, 414 U.S. 910 (1973).

17. Chris-Craft, 430 U.S. at 40-41.
18. Id. In this portion of the opinion the Court applied the fourth prong of the test established

in Cort v. Ash, 422 U.S. 66 (1975)-whether "the cause of action [is] one traditionally relegated to
state law." Id. at 78.

19. Damages were sought on an interference with prospective economic advantage theory in
Panter v. Marshall Field & Co., 646 F.2d 271 (7th Cir.), cert. denied, 454 U.S. 1092 (1981). Jurisdic-
tion over this claim was based on pendant jurisdiction. Injunctive relief was sought in A & K R.R.
Materials, Inc. v. Green Bay & W.R.R., 437 F. Supp. 636 (E.D. Wis. 1977); Jewelcor, Inc. v. Pearl-
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28 of the Exchange Act states that the Act's remedies supplement all other rem-
edies that may exist at law or in equity.20 Moreover, a state remedy would not
conflict with federal regulation of tender offers;21 indeed, state remedies for se-
curities fraud long have coexisted with federal remedies, often with a lower stan-
dard of proof for the plaintiff. 22 Thus, plaintiffs apparently use the state remedy
infrequently because they perceive it as somehow inadequate. This Article ex-
plores the tort of interference with a prospective commercial advantage-or, as
it is more often called, interference with a prospective economic advantage 23 -
arising from a contested tender offer and concludes that the tort might provide
relief denied under federal law, but only after significant difficulties are
overcome.

A possible interference tort can arise in several different ways in a takeover
contest. Three common ways are:

1. Plaintiff makes a tender offer that is defeated by a rival bid-
der, whose success is attributable partially to its violations of
the federal securities laws. Plaintiff sues the rival bidder.2 4

2. Plaintiff makes a tender offer that is defeated by target man-
agement's defensive maneuvers, which do not violate the fed-
eral securities laws. Plaintiff sues target management.2 5

3. Plaintiff is a shareholder in a company that is the subject of a
hostile tender offer. Target management, without violating
the federal securities laws, defeats the bid. Plaintiff sues tar-
get management.

2 6

These hypothetical examples do not exhaust either the ways in which a

man, 397 F. Supp. 221 (S.D.N.Y. 1975); Belden Corp. v. InterNorth, Inc., 90 Ill. App. 3d 547, 413
N.E.2d 98 (1980). Courts other than the Chris-Craft Court also have suggested the appropriateness
of a state remedy. See, e.g., Schreiber v. Burlington N., Inc., 568 F. Supp. 197, 205 (D. Del. 1983),
aff'd, 731 F.2d 163 (3d Cir. 1984); Rediker v. Geon Indus., 464 F. Supp. 73, 82 (S.D.N.Y. 1978); see
also H.K. Porter Co. v. Nicholson File Co., 482 F.2d 421, 424 (Ist Cir. 1973) ("Tortious interference
with a 'prospective advantage' or inducement not to enter into a contract are wrongs (that under
common law give rise to an action for damages].").

20. 15 U.S.C. § 78bb (1982).
21. It might be argued that the possibility of a punitive damage award in a state tort action, see

infra note 66, runs counter to the regulatory scheme of the Williams Act and that therefore the state
remedy is preempted by federal law. The Williams Act, however, does not provide an express cause
of action for damages, and there is no indication in the legislative history that Congress intended to
preempt state remedies that might reach conduct in the tender offer context. Moreover, a punitive
damage award in a state action would not conflict either with Congress' intent to protect sharehold.
ers confronted with a tender offer or with the regulatory scheme of the Williams Act. Cf. Silkwood
v. Kerr-McGee Corp., 104 S. Ct. 615 (1984) (holding that the Atomic Energy Act of 1954 did not
preempt state statute permitting punitive damages in a common-law tort action for contamination by
plutonium).

22. See L. Loss, FUNDAMENTALS OF SECURITIES REGULATION 899 (1983).
23. Numerous other labels appear in decisions and the literature. See, e.g., W. PROSSER & W.

KEETON, LAW OF TORTS § 129 (W. Keeton 5th ed. 1984) ("interference with contractual rela.
tions"); RESTATEMENT (SECOND) OF TORTS § 766B (1965) ("interference with prospective contrac.
tual relation"); Annot., 6 A.L.R. 4TH 195-241 (1981) ("interference with prospective contractual
relationships").

24. See, eg., Piper v. Chris-Craft Indus., 430 U.S. 1 (1977).
25. See, eg., Jewelcor, Inc. v. Pearlman, 397 F.Supp. 221 (S.D.N.Y. 1975).
26. See, e.g., Panter v. Marshall Field & Co., 646 F.2d 271 (7th Cir.), cert. denied, 454 U.S.

1092 (1981).

[Vol. 63
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tender offer might be defeated or the possible applications of the interference tort
in this area, but they are representative of many, if not most, post-tender offer
damage suits. 27 The legal issues that arise in these cases are typical of the issues
that arise in many other situations: What type of conduct is actionable? Does
the defendant have a privilege allowing him to act in a particular way? If so, are
there limits on the scope of this privilege? Before addressing these issues, it is
useful to discuss briefly the interference tort.

I. INTRODUCTION TO THE TORT OF INTERFERENCE

WITH A PROSPECTIVE ECONOMIC ADVANTAGE

As a preliminary matter, the tort of interference with a prospective eco-
nomic advantage must be distinguished from its first cousin, the tort of interfer-
ence with contract. 28 The latter presupposes the existence of a contractual
relationship between the plaintiff and a third party, whereas the former involves
the plaintiff's mere economic expectancy. Arguably, a tender offer may involve

27. In a number of cases, shareholder claims under § 14(e) against target management have
failed. The claims essentially have alleged breaches of fiduciary duty, which most courts have con-
cluded are not actionable under § 14(e). See Atchley v. Qonaar Corp., 704 F.2d 355 (7th Cir. 1983);
Bucher v. Shumway, 622 F.2d 572 (2d Cir.), cert. denied, 449 U.S. 841 (1980); Abella v. Universal
Leaf Tobacco Co., 546 F. Supp. 795 (E.D. Va. 1982); In re Sunshine Mining Co. See. Litig., 496 F.
Supp. 9 (S.D.N.Y. 1979); Hundahl v. United Benefit Life Ins. Co., 465 F. Supp. 134.9 (N.D. Tex.
1979); Berman v. Gerber Prods. Co., 454 F. Supp. 1310 (W.D. Mich. 1978).

28. These two torts originated several centuries ago. See W. PROSSER & W. KEETON, supra
note 23, § 129. The tort of interference with contract finds its modem origins in Lumley v. Gye, 2
Ellis & Blackburn 216, 118 Eng. Rep. 749 (1853). In Lumley the Court of Queen's Bench recog-
nized a cause of action against one who enticed an employee, in this case a famous opera singer, to
breach her contract with plaintiff. Lumley was a watershed case in the development of the tort of
interference with contractual relations and was followed 40 years later by Temperton v. Russell,
[1893] 1 Q.B. 715. Temperion extended the Lumley rule to interference with prospective contractual
relations.

Although the facts in Temperton are somewhat unclear, it appears that defendants, who were
trade unionists, wanted plaintiff, a supplier of building materials, to stop supplying materials to
builders who employed nonunion laborers. To accomplish this end, defendants struck and
threatened to strike against employers who dealt with plaintiff. The Queen's Bench Division upheld
a jury verdict in favor of plaintiff on two separate causes of action: one for interference with contract
and the other for conspiracy to induce certain persons not to enter into contracts with plaintiff.
With respect to the second cause of action, the court may have decided only that it was unlawful to
conspire to interfere with prospective economic relations; perhaps absent a conspiracy no cause of
action would have existed. The case, however, has been interpreted more broadly, probably because
of Lord Esher's broad dictum that there is no real difference between forcing someone to break a
contract with plaintiff and forcing someone not to enter into a contract with plaintiff. Id. at 728.

In addition to legitimizing the tort of interference with prospective economic relations, Lord
Esher's Temperton opinion has had a lasting impact on the elements of the cause of action.
Temperton is one of a series of cases in which the English courts discussed whether a defendant's
motive should affect the determination of the lawfulness of his actions. Lord Esher believed it
should; thus, motive was a critical factor in the Temperton cause of action.

In Bowen v. Hall, 6 Q.B.D. 333 (1881), Lord Brett opined that, although merely persuading
one to breach a contract is not by itself unlawful, it becomes unlawful if the persuader did so either
to injure the plaintiff or to benefit himself. Not all of Lord Brett's colleagues on the bench agreed
with him, and not surprisingly, a similar difference of opinion developed in early American cases.
Compare Passaic Print Works v. Ely & Walker Dry-Goods Co., 105 F. 163 (8th Cir. 1900) (ill will
cannot transform a legal act into an illegal one) with Doremus v. Hennessy, 62 Ill. App. 391 (1895),
aff'd, 176 Il1. 608, 52 N.E. 924 (1898) (court focused on defendant's malicious motive).

1985]
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either or both torts. When the bidder makes an offer 29 (or possibly even
before),30 it has created for itself a prospective economic advantage. If that ad-
vantage is interfered with unlawfully, the common-law tort of interference with
a prospective economic advantage may be invoked. Furthermore, when an of-
feree tenders securities to the bidder pursuant to the offer, a contract is created
between the bidder and the tendering offeree. 31 If an unlawful interference oc-
curs, causing the tendering security holder to withdraw the securities, the bidder
arguably has an action for tortious interference with contract or contractual re-
lations. Courts generally are much less receptive to certain defenses, such as
competition, when the interference is with a contract as opposed to interference
with an expectancy. 32

Despite the existence of such a contract between the bidder and the tender-
ing security holder, the courts are unlikely to deem interference with a tender
offer to be interference with contract, regardless of when the interference oc-
curs. 33 The "contract" between the bidder and the tendering security holder is
analogous to an "at-will" contract, 34 which the courts generally have treated
more like an expectancy than a contract in this context. 35 Therefore, this Arti-

29. For the mechanics on how an offer is made, see § 14(d) of the Exchange Act, 15 U.S.C,
§ 78n(d) (1982) and Regulation 14D, 17 C.F.R. § 240.14d-1 to 14d-101 (1984).

30. Arguably, the bidder has an expectation of an economic advantage after the target has been
identified, the financing has been arranged, and the feasibility of the takeover has been determined.
But see infra notes 43-50 and accompanying text.

31. In the "typical" tender offer, the bidder offers to purchase the target's securities at a speci-
fied price, subject to certain terms and conditions enumerated in its "Offer to Purchase" clause.
Security holders who wish to accept the offer do so by tendering their shares. Although the ultimate
purchase may be, and usually is, subject to certain conditions, a "contract" comes into existence
when the security holders accept the offer. See Lowenschuss v. Kane, 520 F.2d 255, 264-65 (2d Cir.
1975).

32. See, e.g., Ulan v. Vend-A-Coin, Inc., 27 Ariz. App. 713, 558 P.2d 741 (1976) (defense of
competition successful; court held that plaintiff did not have enforceable contract right); Heavener,
Ogier Servs. v. R.W. Fla. Region, Inc., 418 So. 2d 1074 (Fla. Dist. Ct. App. 1982) (injunction against
defendant sustained on finding that plaintiff, who alleged interference with existing contracts, was
likely to win on the merits despite fact that defendant was an active competitor); Anderson v. Dairy-
land Ins. Co., 97 N.M. 155, 637 P.2d 837 (1981) (defendant successfully asserted lack of improper
motive as defense to plaintiff's allegation of tortious interference with an expectancy); RESTATE-
MENT (SECOND) Of: ToaTS § 766 comment b (1965).

33. Cf. supra notes 16-17 and accompanying text (both appellate courts in Chris-Craft implied
that this state-law cause of action might exist).

34. Under an at-will agreement, either party may terminate the contract at any time without
liability. See Murphy v. American Home Prods. Corp., 58 N.Y.2d 293, 304-05, 448 N.E.2d 86, 91,
461 N.Y.S.2d 232, 237 (1983) (employer has right to terminate at-will employment contract even if
he acts in bad faith).

35. The law is summarized in W. PROSSER & W. KEETON, supra note 23, at 995-96.

Mhe overwhelming majority of the cases have held that interference with. . . contracts
terminable at will is actionable, since until it is terminated the contract is a subsisting
relation, of value to the plaintiff, and presumably to continue in effect. The possibility of
termination does, however, bear upon the issue of the damages sustained, and it must be
taken into account in determining the defendant's privilege to interfere. Thus a contract at
will is usually not protected when the defendant's interference with it is based on any
legitimate business purpose and no improper means is used, as where one employer hires
away employees of another whose contracts are terminable at will.
See Memorial Gardens, Inc. v. Olympian Sales & Management, 661 P.2d 296 (Colo. App. 1982)

(protection afforded contract terminable at will is limited and is to be determined on a case-by-case
basis); Heavener, Ogier Servs. v. R.W. Fla. Region, Inc., 418 So. 2d 1074, 1077 (Fla. Dist. Ct. App
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Several commentators'15 and some judges1 16 have criticized the current ap-
plication of the business judgment rule in takeover contests; some even have
suggested that the proper response of target management is no response.117

Such criticism has prompted recent proposals to amend the Exchange Act to
limit certain defensive maneuvers available to target management.118 The pro-
posed legislation, however, does not address all the abuses, nor can it anticipate
new tactics that may be devised. Unless the rule is abandoned or limited in some
way in suits involving tender offers, disgruntled shareholders bringing a tort ac-
tion in the third hypothetical would not succeed. This result, however, is unjust;
although target management should be free to seek a better offer or persuade the
shareholders not to accept the offer, the benefits of any further interference by
management do not outweigh the losses that the shareholders would incur.

In the first two hypotheticals, the plaintiff is a third party, rather than a
shareholder, and target management presumably is fighting a tender offer that it
believes, in good faith, not to be in the best interest of the company. Some
writers'1 9 and several courts120 have stated that, in this situation, there should
be no limits on directors' actions, and therefore any type of interference is justi-
fied. Once a good faith determination has been made to "fight" a hostile tender
offer, the target directors, under this view, must be given a free hand to employ
any defensive maneuver not forbidden by law.121 This response, however, ig-
nores the traditional purpose of the rule-to protect directors from suits by dis-

board of parent were appointed trustees of stock option plan, and stock option plan created same day
stock was issued).

115. M. STEINBERG, CORPORATE INTERNAL AFFAIRS 235-39 (1983); Easterbrook & Fischel,
The Proper Role of a Target's Management in Responding to a Tender Offer, 94 HARV. L. REv. 1161
(1981); Note, Tender Offer Defensive Tactics and the Business Judgment Rule, 58 N.Y.U. L. REv.
621 (1983); J. Huber, Remarks to the American Bar Association's Section of Corporation, Banking
and Business Law (Apr. 7, 1984) (summarized in 16 SEC. REG. & L. REP. (BNA) No. 15, at 639-40
(Apr. 13, 1984)).

116. Panter, 646 F.2d at 299-304 (Cudahy, J., dissenting); Johnson v. Trueblood, 629 F.2d 287,
299-301 (3d Cir.) (Rosenn, J., dissenting), vacated on other grounds, 629 F.2d 302 (3d Cir. 1980) (per
curiam), cert. denied, 450 U.S. 999 (1981).

117. Easterbrook & Fischel, supra note 114, at 1194-1204.
118. H.R. 5695, 98th Cong., 2d Sess. (1984). This bill, introduced by Rep. Tim Wirth, would

require target management to prove that its defensive maneuvers were prudent to the issuer, fair to
shareholders, and satisfied the business judgment rule. 16 SEC. REG. & L. REP. (BNA) No. 21, at
913 (May 25, 1984); see also H.R. 5693, 98th Cong., 2d Sess. (1984) (would impose additional re-
straints on corporate takeover process, including revisions affecting tender offers, proxy solicitations,
and securities acquisitions); S. 2782, 98th Cong., 2d Sess. (1984) (includes provisions to restrict
securities purchases and executive compensation arrangements in corporate takeover situations).

119. E.g., Herzel, Schmidt & Davis, Why Corporate Directors Have a Right to Resist Tender
Offers, 3 CORP. L. REv. 107 (1980); Lipton, supra note 113; Steinbrink, Management's Response to
the Takeover Attempt, 28 CAsE W. REs. L. REv. 882 (1978); Fleischer, Business Judgment Rule
Protects Takeover Targets, Legal Times, Apr. 14, 1980, at 15.

120. In addition to Panter, see Treadway Cos. v. Care Corp., 638 F.2d 357 (2d Cir. 1980);
Crouse-Hinds Co. v. InterNorth, Inc., 634 F.2d 690 (2d Cir. 1980); Berman v. Gerber Prods. Co.,
454 F. Supp. 1310 (W.D. Mich. 1978).

121. E.g., Northwest Indus. v. B.F. Goodrich Co., 301 F. Supp. 706, 712-13 (I.D. Ill. 1969)
("[M]anagement has the responsibility to oppose offers which, in its best judgment, are detrimental
to the company or its stockholders. . . . After [making a carefully considered decision] the com-
pany may then take any step not forbidden by law to counter the attempted capture."); Lipton, supra
note 113, at 123 (After a proper board determination that a takeover should be rejected, directors
may resist with any "reasonable actions," which include "litigation, complaints to government au-
thorities, the acquisition of a company to create an antitrust or regulatory problem for the raider, the
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appointed shareholders.12 2 Moreover, it ignores the legitimate interest of the
bidder, who is protected by the interference tort, in being able to compete fairly
to acquire the target company.

The defensive maneuvers allowed a target company should be limited' 23 on
a case-by-case basis. Target management should be privileged 124 to interfere

issuance of shares to a big brother, or the premium purchase of shares of the target from the
raider.").

122. Maldonado v. Flynn, 413 A.2d 1251, 1257 (Del. Ch. 1980) (The business judgment rule
"provides a shield with which directors may oppose stockholders' attacks on the decisions made by
them."), rev'd on other grounds, 430 A.2d 779 (Del. 1981); Arsht, The Business Judgment Rule
Revisited, 8 HOFSTRA L. REV. 93 (1979).

123. But cf Great W. Prod. Coop. v. Great W. United Corp., 200 Colo. 180, 613 P.2d 873
(1980). In this case plaintiff agreed to sell substantially all of its assets, which consisted of the stock
of a wholly-owned subsidiary, to defendant. Shareholder approval was required, and plaintiff's di-
rectors agreed to use their "best efforts" to secure it. Due to price movements in the commodities
markets after the sale agreement was executed, the value of the subsidiary increased significantly.
The directors of plaintiff withdrew their recommendation of approval and the transaction was not
approved. Plaintiff brought suit seeking a declaratory judgment that the purchase agreement had
been terminated; defendant counterclaimed for damages for breach of contract. On the counter-
claim, the court held that the "best efforts" clause did not bind the directors to recommend approval
when they determined "pursuant to the exercise of their independent good faith judgment, that the
terms of the purchase agreement were no longer in the security holders' best interests." Id. at 187,
613 P.2d at 879.

Arguably, Great Western protects target directors seeking to defeat a tender offer that they
believe is not in the best interests of the target shareholders. Just as a director's fiduciary duty
protects him from a breach of contract action, so might fiduciary duty limit tort liability. Great
Western, however, is not that broad. In effect, all the court held is that the contract included an
implied term that the directors need not seek approval if doing so would violate their fiduciary
duties. It does not follow thereby that directors can engage in tortious or illegal conduct in discharg-
ing their fiduciary duties.

In Jewel Cos. v. Pay Less Drug Stores N.W., 741 F.2d 1555 (9th Cir. 1984), plaintiff Jewel had
signed a merger agreement with Pay Less Drug Stores, the target company. Before the shareholder
vote ratifying the agreement, defendant Pay Less Drug Stores Northwest made a competing tender
offer. Although the initial agreement required the target directors to use "best efforts" to consum-
mate the merger, they withdrew their support from it and entered into a new agreement with defend-
ant.

The court held that it was possible for a board of directors to enter into a valid contract that
required the board's support of the agreement, and remanded to determine the intent of the parties.
It also rejected a lower court's holding that "a merger contract is justified as a matter of law because
'the marketplace is the proper forum to resolve competing tender offers.'" Id. at 1567 (quoting
Jewel Cos. v. Pay Less Drug Stores N.W., 550 F. Supp. 770, 773 (N.D. Cal. 1982)), The court
stated:

It is nowhere written in stone that the law of the jungle must be the exclusive doctrine
governing sorties into the world of corporate mergers. The legitimate exercise of the right
to contract by responsible boards of directors can help bring some degree of much needed
order to these transactions.

Id. at 1568-69.
124. No privilege is absolute. See Feminist Women's Health Center, Inc. v. Mohammad, 586

F.2d 530, 551-52 (5th Cir. 1978), (privilege of protecting the public welfare lost if defendant used
threats), cert. denied, 444 U.S. 924 (1979); Gasbarro v. Lever Bros., 490 F.2d 424, 426 (7th Cir.
1973) (defendant's statements were conditionally privileged, so plaintiff must prove actual malice to
sustain cause of action); International Adm'rs, Inc. v. Life Ins. Co. of N. Am., 541 F. Supp. 1080,
1082-83 (N.D. Ill. 1982) (plaintiff's complaint alleged that defendant sought to compete through
intimidation, force, coercion, threats, and misrepresentations, and thus the complaint for interfer-
ence with prospective business advantage was sufficient to withstand motion to dismiss); Williams v.
Burns, 540 F. Supp. 1243, 1252 (D. Colo. 1982) (summary judgment would not be awarded to
defendant on the claim of interference with prospective business relations because defendant's privi.
lege, to protect the interest of third parties, may be defeated if plaintiff proves that defendant acted
with malice); Techno Corp. v. Dahl Assocs., 535 F. Supp. 303, 307 (W.D. Pa. 1982) (defendants'
means of interference and motive defeated privilege of competition); Calbom v. Knudtzon, 65 Wash.
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with an offer in a reasonable manner, such as soliciting other offers and urging
shareholders not to tender to a hostile bidder. The ingenuity of tender offer
counsel constrained only by a disclosure statute, however, is limitless, as was
demonstrated by Martin Marietta's surprising "pac-man" defense' 25 that de-
feated Bendix's tender offer in 1982 and the novel "poison-pill" defense 126

adopted by Lennox to thwart Brown-Forman's bid in 1983. Such responses,
which preclude a bidder's success,12 7 should be viewed as unprivileged or an
abuse of privilege. Focusing on the nature of the interference in this situation is
entirely appropriate and consistent with judicial analysis in other interference
cases. 128

The traditional formulation of the interference tort thus affords a basis for
an aggrieved tender offeror, and possibly a shareholder of the target corporation,
to recover damages resulting from unlawful interference with the offer. The

2d 157, 166, 396 P.2d 148, 153-54 (1964) (malice destroys privilege). But see Stidham v. State Dep't
of Licensing, 30 Wash. App. 611, 615-16, 637 P.2d 970, 973 (1981) (remarks of governmental official
absolutely privileged against claim of interference with prospective economic advantage).

125. In a "pac-man" defense, the target company makes a tender offer for the shares of the
bidder. See Martin Marietta Corp. v. Bendix Corp., 549 F. Supp. 623 (D. Md. 1982), in which the
court described the defense.

Closely analogous to the pac-man defense is the "scorched earth" defense, in which the target
company proposes a transaction that makes it an unattractive merger partner for the bidder. In
Whittaker Corp. v. Edgar, 535 F. Supp. 933 (N.D. Ill. 1982), for instance, the target agreed to sell its
principal subsidiary to a third party. The bidder's attempt to enjoin the transaction was unsuccess-
ful.

Another illustration of the scorched earth defense (at least an allegation of one) occurred when
Saul Steinberg attempted a takeover of Walt Disney Productions. Mr. Steinberg has alleged that he
dropped plans to make a tender offer when he learned that Disney planned to make a cash offer, at a
high price, for shares that Mr. Steinberg did not purchase. The result of Disney's actions, if carried
out, would have been to leave Mr. Steinberg the sole owner of a company heavily in debt. Wall St.
J., July 5, 1984, at 2, col. 3.

126. The "poison-pill" defense has been described as follows:
[A] corporation distributes to its common stockholders a dividend in the form of a convert-
ible preferred stock. The preferred stock is convertible into at least the same number of
outstanding common shares, so roughly half of the outstanding equity is represented by the
convertible preferred. The plan provides that dividends on common shares will be reduced
by 50 percent, but that dividends on the preferred stock will be slightly more than 50
percent of the dividends received before issuance of the preferred.

Once a raider acquires more than a certain percentage of a company's voting power
...and does not promptly propose and consummate a merger, the preferred becomes
redeemable for cash at any time at a price equal to the highest price paid by the raider
during the previous 12 months. This provision is intended to prevent a partial offer that is
not followed by a second step, which could adversely affect stock value.

The preferred stock contains a "flipover" provision in the event of a tender offer fol-
lowed by a merger. That provision allows holders to exchange their preferred stock for
voting preferred stock in the acquiror. The target's shareholders could convert those
shares into common stock, which could lead to unpredictable dilution of pershare earnings.

Legal Times, Aug. 29, 1983, at 9, col 2.
Companies sometimes issue "poison pill" shares in anticipation of an offer or when the directors

feel the company is vulnerable to a takeover. Crown Zellerbach Corporation, for instance, recently
distributed rights to its common stockholders that entitled the holder to purchase common shares of
the surviving company with a market value equal to twice the exercise price of the right. The right is
exercisable when someone acquires 20% of the company's common or makes an offer for 30% or
more of the stock. Wall St. J., July 20, 1984, at 33, col 1.

127. See supra notes 124-25.
128. See cases cited supra note 123.
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other formulations of the tort, the Restatement Second and the Oregon ap-
proach, similarly should allow these actions.

III. THE APPROACH OF THE RESTATEMENT (SECOND) OF TORTS

The Restatement (Second) of Torts sets forth a three-part definition of the
tort of interference with a prospective economic advantage. Section 766B of the
Restatement is the cornerstone of this definition:

One who intentionally and improperly interferes with another's pro-
spective contractual relation (except a contract to marry) is subject to
liability to the other for the pecuniary harm resulting from loss of the
benefits of the relation, whether the interference consists of

(a) inducing or otherwise causing a third person not to enter
into or continue the prospective relation or

(b) preventing the other from acquiring or continuing the pro-
spective relation.1 29

The finesse of section 766B lies in the interpretation of the word "improperly."
This word, the drafters tell us, is a substitute for "culpable and not justifiable"
conduct 130 that, for various reasons, they found objectionable.13 1

Section 767 then sets forth seven factors to consider in determining whether
an actor's conduct is improper. These factors are:

(a) the nature of the actor's conduct,
(b) the actor's motive,
(c) the interests of the other with which the actor's conduct

interferes,
(d) the interests sought to be advanced by the actor,
(e) the social interests in protecting the freedom of action of the

actor and the contractual interests of the other,
(f) the proximity or remoteness of the actor's conduct to the in-

terference and
(g) the relations between the parties.132

Finally, in sections 768 through 774 the drafters apply the general rules of
sections 766B and 767 to conduct that formerly was discussed under the rubric
of "privilege." For example, section 768 discusses the circumstances under
which interference motivated by competitive considerations is not "improper."
The Restatement, however, does not use the terms "privilege" or "defense." In-
stead, it refers to the unified approach of section 766B: Is the interference, con-
sidering all the circumstances, improper?

In comment k to Section 767 the drafters discuss burdens of proof. After

129. RESTATEMENT (SECOND) OF TORTS § 766B (1965).
130. Id., Introductory Note to Ch. 37.
131. Id. The drafters explained that the use of a single new term would emphasize the balancing

process inherent in the interference tort. In addition, the terms "culpable and not justifiable" had
connotations from other torts that the drafters found undesirable.

132. RESTATEMENT (SECOND) OF TORTS § 767 (1965).
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noting that there is no consensus on who has to prove justification or lack of it,
they suggest that when the matter goes to the culpability of the defendant, the
plaintiff bears the burden of proof. Thus, if the issue is whether the defendant
was competing with the plaintiff for the business of a third person, the plaintiff
should bear the burdens of pleading and proof. On the other hand, when the
relationship between the defendant and a third party arguably gives the defend-
ant special license to interfere, the burden of proving justification would be on
the defendant.'

33

Although the Restatement approach seeks to bring some order to this area,
it is not easy to understand or apply. The courts that have cited it often have
avoided its prescribed analysis.1 34 The most difficult question in this area of the
law-whether the nature of the defendant's conduct must be independently
wrongful for the interference to be unlawful-remains unanswered by the Re-
statement. Instead, the nature of the defendant's conduct becomes just one of
several factors that the courts are to assess in determining whether the interfer-
ence is improper. If the interference is accomplished by actual physical violence
or threats of violence, or fraudulent misrepresentation, the interference usually
would be improper. 135 On the other hand, if the defendant's sole motive was to
injure the plaintiff,136 such interference would be improper, whether the means
used were innocent or not. As the introductory note to this chapter of the Re-
statement indicates, this area of the law has not congealed and may not be ap-
propriate for a restatement. 137 The authors of the Restatement have made a
valuable contribution, however, by noting that simple rules regarding the de-
fendant's motive and the nature of the defendant's conduct cannot be formal-
ized. Rather, motive and conduct are just two of many factors that the fact
finder must consider.

Nothing in the Restatement approach necessarily would change any of the

133. This distinction is not satisfactory. The defendant's culpability is as much at issue when he
is a competitor as when he is in a special relationship. The distinction, if one exists, may be that in
the latter case the facts are peculiarly within the defendant's knowledge and it would be unfair to
expect the plaintiff to anticipate and disprove this defense. Competition, however, is a generally
available defense; the plaintiff should know whether the defendant is his competitor and, if so, plain-
tiff should be prepared to raise the defense and demonstrate why it is unavailable under the circum-
stances. This analysis suggests that the burden of proof be allocated on the basis of fairness or
reasonableness, not a wholly unworkable standard, but one with certain difficulties. In any event,
the drafters' decision not to propose a rule on burden of proof reflects the disagreements among the
courts and the difficulty of formalizing this area of the law.

134. Two prominent examples are Top Serv. Body Shop, Inc. v. Allstate Ins. Co., 283 Or. 201,
582 P.2d 1365 (1978), and Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982), in
which the courts, in well-reasoned opinions, reexamined the law in their respective jurisdictions,
considered the approach of the Restatement, and chose a different formulation. Other courts have
used selected portions of the Restatement. See, e.g., M & M Rental Tools, Inc. v. Milchem, Inc., 94
N.M. 449, 612 P.2d 241 (Ct. App. 1980). The federal courts, sitting in diversity jurisdiction, have
been more willing than the states to embrace the Restatement. See Farnsworth Cannon, Inc. v.
Grimes, 635 F.2d 268, 274 (4th Cir. 1980); Missouri v. National Org. for Women, Inc., 620 F.2d
1301 (8th Cir.), cert. denied, 449 U.S. 842 (1980); Franklin Music Co. v. ABC, 616 F.2d 528 (3d Cir.
1979). But see United Wild Rice, Inc. v. Nelson, 313 N.W.2d 628 (Minn. 1982) (Minnesota relied
on Restatement).

135. RESTATEMENT (SECOND) OF TORTS § 767 comment c (1965).

136. Id. comment d.
137. See supra note 128.
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previously discussed results of the hypotheticals. In the first hypothetical, the
defendant would seek to justify its conduct under section 768 with the "defense"
of competition. That section, however, indicates that an actor improperly inter-
feres if he employs "wrongful means" in the course of competition. 13 8 A de-
fendant's violation of the federal securities laws in that situation presumably
would be considered wrongful means. The directors' justifications in the second
and third hypotheticals, which are set forth in section 770 of the Restatement,
also are lost if wrongful means are employed. 139 The abusive defensive maneu-
vers that target management frequently uses certainly could be considered
wrongful under this approach.

At about the time the drafters of the Restatement were attempting to clarify
the law in this area, a few state courts were making similar efforts. The Supreme
Court of Oregon has demonstrated a degree of independence in this area, partic-
ularly in its leading decision of Top Service Body Shop, Inc. v. Allstate Insurance
Co. 140

IV. THE OREGON APPROACH

In Top Service, plaintiff, an automobile repair shop, alleged that defendant
insurance company unlawfully interfered with its business by directing insur-
ance claimants to have repairs done at competing body shops. At trial, the jury
entered verdicts in favor of plaintiff, but these verdicts were set aside by the trial
court, primarily for lack of proof.141 On appeal, the Oregon Supreme Court
affirmed the trial court opinion142 and, in doing so, reviewed and summarized
the tort of interference with a prospective economic advantage:

In summary, such a claim [for intentional interference with contrac-
tual or other economic relations] is made out when interference result-
ing in injury to another is wrongful by some measure beyond the fact
of the interference itself. Defendant's liability may arise from im-
proper motives or from the use of improper means. They may be
wrongful by reason of a statute or other regulation, or a recognized
rule of common law, or perhaps an established standard of a trade or
profession. No question of privilege arises unless the interference
would be wrongful but for the privilege; it becomes an issue only if the
acts charged would be tortious on the part of an unprivileged defend-
ant. Even a recognized privilege may be overcome when the means
used by defendant are not justified by the reason for recognizing the
privilege. 143

To a certain extent, the court follows the approach of the Restatement, 1" but

138. See RESTATEMENT (SECOND) OF TORTs § 768 (1965).
139. Id. § 770.
140. 283 Or. 201, 582 P.2d 1365 (1978).
141. Id. at 203, 582 P.2d at 1367.
142. Id. at 223, 582 P.2d at 1378.
143. Id. at 209-10, 582 P.2d at 1371.
144. Id. at 210, 582 P.2d at 1371.
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avoids the cumbersome balancing tests of the Restatement's section 767.145 The
court intimates that privilege (a matter covered in sections 768 to '774 of the
Restatement) is an issue that arises only if the plaintiff establishes a "wrongful"
interference.

1 46

The Oregon Supreme Court did not address who bears the burden of proof
on privilege, however, until confronted with another case the following year. In
Straube v. Larson 147 the court affirmed its Top Service analysis and added, with
regard to defendant's claim of privilege, the following explanation: "The rule we
have applied, which denies an action for interference when made in good faith
for a proper purpose, amounts to the application of a qualified privilege, with the
burden of negating this qualified privilege placed upon plaintiff as part of his af-
firmative case."148 Despite this language, it is unclear whether the plaintiff must
negate in his pleadings and initial presentation of evidence possible privileges or
whether his burden arises only after the defendant has come forward with some
proof of privilege. It is more logical to require the defendant to raise the defense
of privilege so as not to place too great a burden on the plaintiff. Thus, if the
plaintiff established an improper interference based on the defendant's ill will
and the defendant proved that the parties were competitors, the burden then
would shift back to the plaintiff either to disprove the defendant's claim of com-
petition, to demonstrate that the defendant was motivated predominantly by ill
will, or to show that the privilege was abused. This approach is consistent with
the Oregon court's broad definition of the tort quoted above 149 and with the
approach of the Utah and New Mexico supreme courts, which interpreted Top
Service to hold that the claim of privilege is an affirmative defense.150

The Oregon approach is sufficiently flexible to permit recovery in some
post-tender offer litigation. The defendant, in each hypothetical, arguably em-
ployed "improper means" of interference. The next issue then is whether the
plaintiff can overcome the asserted privilege; this inquiry does not differ from
those discussed above.

VI. CONCLUSION

The tort of interference with prospective economic advantage can be a use-
ful tool in tender offer litigation. In one reported case, the court refused to dis-
miss a claim for an injunction based on this tort.151 Although no reported cases
have awarded damages to tender offer participants on this theory, an action
should be maintainable. As litigation in this area develops, two principal obsta-
cles to recovery may be a broad interpretation of the defense of competition for
defendant rival bidders and a pervasive use of the business judgment rule in

145. Id. at 210 n.12, 582 P.2d at 1371 n.12.
146. Id. at 210, 582 P.2d at 1371.
147. 287 Or. 357, 600 P.2d 371 (1979).
148. Id. at 371, 600 P.2d at 379 (emphasis added).
149. See supra text accompanying note 140.
150. See M & M Rental Tools, Inc. v. Milchem, Inc., 94 N.M. 449, 455, 612 P.2d 241, 247 (Ct.

App. 1980); Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293, 304 (Utah 1982).
151. Jewelcor, Inc. v. Pearlman, 397 F. Supp. 221, 246 (S.D.N.Y. 1975).
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judging defendant target managements. Although these defenses are legitimate,
they also have their limitations. A third obstacle to recovery may be an inability
to calculate damages. In many cases, however, damages or other relief will be
capable of calculation and clearly appropriate.


